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        1    UNITED STATES DISTRICT COURT 

        1    SOUTHERN DISTRICT OF NEW YORK 

        2    ------------------------------x 

        2 

        3    EMPRESA CUBANA DEL TABACO, 

        3    d/b/a CUBATABACO, 

        4 

        4                   Plaintiff, 

        5 

        5               v.                           97 Civ. 8399 (RWS) 

        6 

        6    CULBRO CORPORATION and 

        7    GENERAL CIGAR CO., INC., 

        8                   Defendants. 

        8 

        9    ------------------------------x 

        9 

       10                                            New York, N.Y. 

       10                                            May 27, 2003 

       11                                            9:30 a.m. 

       11 

       12    Before: 

       12 

       13                          HON. ROBERT W. SWEET 

       13 

       14                                            District Judge 

       14 

       15                              APPEARANCES 

       15 

       16    RABINOWITZ BOUDIN STANDARD KRINSKY & LIEBERMAN, P.C. 

       16         Attorneys for Plaintiff 

       17    BY:  MICHAEL KRINSKY 

       17         DAVID GOLDSTEIN 

       18 

       18           -and- 

       19 

       19    WINSTON & STRAWN 

       20         Attorneys for Plaintiff 

       20    BY:  KEVIN WALSH 

       21         STEVEN YOUNG 

       21 

       22    LATHAM & WATKINS 

       22         Attorneys for Defendants 

       23    BY:  JOHN KIRBY 

       23         ALEXANDRA SHAPIRO 

       24         MARK WILLIAMSON 

       24 

       25 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           2 

             35RHEMP1 

 

        1             (In open court) 

        2             THE COURT:  Good morning, folks.  I hope you had a 

        3    nice weekend. 

        4             What happens next? 

        5             MR. KRINSKY:  We call our first witness, your Honor. 

        6             THE COURT:  OK. 

        7             MR. KRINSKY:  Kirby Jones, please. 

        8     KIRBY JONES, 

        9         called as a witness by the plaintiff, 

       10         having been duly sworn, testified as follows: 

       11             MR. KRINSKY:  Your Honor, I have to apologize.  We 

       12    have something of a problem downstairs in getting up our 

       13    exhibits and our copies of direct testimony.  It is going 

       14    through the security procedure, which we didn't really 

       15    anticipate fully.  So we will try to make due until they come 

       16    here with our copies. 

       17             THE COURT:  That is fine. 

       18    DIRECT EXAMINATION 

       18 

       19    BY MR. KRINSKY: 

       20    Q.  Mr. Jones, would you please state your name and address. 

       21    A.  My name is Kirby Jones, 8305 Whitman Drive, Bethesda, 

       22    Maryland. 

       23    Q.  By whom are you employed? 

       24    A.  Alamar Associates. 

       25    Q.  What is your position there? 
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        1    A.  I am president of Alamar Associates. 

        2    Q.  And what does Alamar Associates do? 

        3    A.  Consultant to American companies and organizations that 

        4    want to do business with Cuba. 

        5    Q.  And could you please give us your educational and your work 

        6    history. 

        7    A.  Beginning with college, I graduated from the University of 

        8    North Carolina in 1963.  Following that, I went into the Peace 

        9    Corps for two years in the Dominican Republic and then worked 

       10    for the Peace Corps in Washington until 1967.  Following that, 

       11    I worked for an anti-poverty program in North Carolina.  Then 

       12    in '68 I went to work for Robert Kennedy's presidential 

       13    campaign in New York State.  When he was assassinated, I went 

       14    back to Washington to work for a small public relations 

       15    lobbying firm. 

       16    Q.  What was that name? 

       17    A.  Ted Van Dyke & Associates. 

       18             '68, '69.  Then I returned to New York to work in the 

       19    Richard Ottinger for senate campaign in 1970, and following 

       20    that a couple of other political campaigns in New York City. 

       21    Then in 1971, April of 1971, I began working for Senator George 

       22    McGovern and his presidential campaign until '72, when we lost. 

       23    Q.  What was your position in the campaign? 

       24    A.  I started off as a political organizer in various states 

       25    and then was press secretary. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           4 

             35RHEMP1                 Jones - direct 

        1             After '72, I formed a company with Frank Mankiewicz, 

        2    who had hired me first in the Peace Corps and then in the 

        3    Robert Kennedy campaign, and we had a company called National 

        4    Executive Conferences which held monthly seminars for 

        5    Washington types in Washington.  Then in 1974, I made my first 

        6    trip to Cuba as a freelance journalist. 

        7    Q.  Excuse me? 

        8    A.  I made my first trip to Cuba as a freelance journalist with 

        9    Mr. Mankiewicz in 1974. 

       10    Q.  What do you mean by a freelance journalist? 

       11    A.  We had proposed a project to interview President Castro for 

       12    television and we went to Cuba to film that and make the 

       13    documentary and do the interview, and then we sold it to CBS. 

       14    Q.  Did you do the interview with President Castro? 

       15    A.  Yes, we did. 

       16    Q.  Did it subsequently air on television? 

       17    A.  It aired in September 1974. 

       18    Q.  And then after that? 

       19    A.  After that I made a couple of other trips in connection 

       20    with a book that Frank Mankiewicz and I wrote, which was 

       21    published in 1975, and after four, five trips to finish -- 

       22    four, five trips in total to finish the book, I hung out my 

       23    shingle as a consultant to organizations and companies that 

       24    wanted to get ready to do business with Cuba. 

       25    Q.  Was that Alamar Associates? 
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        1    A.  That was Alamar Associates. 

        2    Q.  What did that company do during this period? 

        3    A.  I took my first company down to Cuba in 1975, a grain 

        4    company from Minnesota, and then took other companies down in 

        5    '76 and organized several large delegations in '77, '78, '79. 

        6    Q.  And then what happened after '79? 

        7    A.  I continued to consult with American companies until 1982, 

        8    Ronald Reagan was elected, the political climate went sour and 

        9    I went to work for the World Bank for ten years. 

       10    Q.  After that, what did you do?  What was your position at the 

       11    World Bank? 

       12    A.  I worked in the public affairs department of the 

       13    International Finance Corporation which is the private sector 

       14    investment arm of the World Bank. 

       15    Q.  And after 1992? 

       16    A.  I joined a company called Burson Marseller, a public 

       17    relations firm, to head up their merging markets practice, 

       18    which involved a lot of privatization work in the republics of 

       19    the former Soviet Union. 

       20    Q.  During this period you were at the World Bank, did you 

       21    continue to go to Cuba at all? 

       22    A.  Yes, during the '80s.  When I joined the World Bank in '82, 

       23    I would go about once a year.  I did some consulting with the 

       24    media for CBS, for ABC, for NBC, and in '93 and -- in '92 and 

       25    '93 when I was at Burson, I organized two large conferences on 
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        1    Cuba in Cancun. 

        2    Q.  And when did you restart Alamar? 

        3    A.  I restarted Alamar in 1997. 

        4    Q.  Has that been your employment since then? 

        5    A.  That's been my employment since then. 

        6             MR. KRINSKY:  Your Honor, I would like to approach the 

        7    witness and hand him his direct testimony. 

        8             I apologize to the court and to counsel.  Their copies 

        9    are downstairs somewhere going through security.  Counsel, of 

       10    course, has a copy.  Your Honor, we delivered one to chambers. 

       11    Q.  Mr. Jones, I have just shown you a document.  Do you 

       12    recognize this document? 

       13    A.  Yes, I do. 

       14    Q.  What is it? 

       15    A.  It is my direct testimony. 

       16    Q.  And have you read that testimony? 

       17    A.  Yes, I have. 

       18    Q.  And do you adopt it as your testimony under oath in this 

       19    case? 

       20    A.  Yes, I do. 

       21             MR. KRINSKY:  Your Honor, we would offer two of the 

       22    exhibits referenced by Mr. Jones in his testimony.  One is 

       23    PX843, which is a copy of the Frank Mankiewicz article about a 

       24    trip to Cuba, and the other -- and that is a double-starred 

       25    item, your Honor, so there is no objection to that one. 
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        1             PX248 is a photograph, as Mr. Jones identifies in his 

        2    testimony, a photograph of a cigar box, COHIBA cigar box he 

        3    brought back from Cuba.  There is an objection as to relevance 

        4    as to that, although the objection was made before the 

        5    defendants received his written testimony.  I don't know if the 

        6    objection stands. 

        7             I would hand them over and hand them up, your Honor, 

        8    but they are somewhere on the ground floor at the moment.  So 

        9    as soon as they come -- 

       10             THE COURT:  The objection is overruled.  It is 

       11    admitted. 

       12             (Plaintiff's Exhibits 843 and 248 received in 

       13    evidence) 

       14             MR. KRINSKY:  Your witness. 

       15             THE COURT:  Just hold on, if you would, just a second. 

       16             Let me ask you all, I have got the joint pretrial 

       17    order and my recollection is that in addition there were the 

       18    appendices which had the lists of exhibits, correct? 

       19             MR. KRINSKY:  Correct, your Honor. 

       20             THE COURT:  That I don't have. 

       21             MR. KRINSKY:  The joint pretrial is really two 

       22    volumes. 

       23             THE COURT:  I don't have the other volume of the joint 

       24    pretrial order, the appendices. 

       25             The other thing I don't have are the -- now you all 
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        1    delivered to chambers. 

        2             THE LAW CLERK:  They are in the security system.  We 

        3    haven't actually received them. 

        4             MR. KIRBY:  Your Honor, we have an extra copy of the 

        5    direct.  We would be happy to share it. 

        6             MR. KRINSKY:  I thought they had actually been 

        7    delivered to chambers. 

        8             THE COURT:  One has to be alarmed at Mr. Kirby's being 

        9    so helpful.  Thank you. 

       10             MR. WILLIAMSON:  Your Honor, the other procedural 

       11    point is that pursuant to the parties' agreement we have 

       12    already exchanged written objections to the written direct 

       13    testimony and those have been provided to the court. 

       14    CROSS-EXAMINATION 

       15    BY MR. WILLIAMSON: 

       16    Q.  Good morning, Mr. Jones. 

       17    A.  Good morning. 

       18    Q.  Did you live in Washington in 1992? 

       19    A.  Yes. 

       20    Q.  And you are very active in Cuban affairs, right? 

       21    A.  Yes. 

       22    Q.  And Newsweek described you as having better contacts in 

       23    Cuba than any other American, is that right? 

       24    A.  They did at one point, yes. 

       25    Q.  And you put that quote on your web site, right? 
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        1    A.  Right. 

        2    Q.  It is on your web site today, right? 

        3    A.  Right. 

        4    Q.  You have organized U.S.-Cuba business summits, is that 

        5    right? 

        6    A.  That's correct. 

        7    Q.  And you are president of the U.S.-Cuba Trade Association, 

        8    is that right? 

        9    A.  That's correct. 

       10    Q.  And you are a member of the board of the Center for Cuban 

       11    Studies, is that right? 

       12    A.  Right. 

       13    Q.  And you are a member of Americans for Humanitarian Trade 

       14    with Cuba, right? 

       15    A.  Correct. 

       16    Q.  And you are a board member? 

       17    A.  Correct. 

       18    Q.  And Americans for Humanitarian Trade with Cuba organized 

       19    the national summit on Cuba, is that right? 

       20    A.  That's correct. 

       21    Q.  When was that? 

       22    A.  September of last year. 

       23    Q.  And you assisted in organizing that summit, right? 

       24    A.  Slightly, but not a whole lot, to be honest. 

       25    Q.  And you attended it, right? 
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        1    A.  Yes. 

        2    Q.  And Marazul Charters co-hosted a reception there, right? 

        3    A.  Yes, they did. 

        4    Q.  You know Wayne Smith, don't you? 

        5    A.  I do. 

        6    Q.  How do you know him? 

        7    A.  I met him first in Havana when he was head of the U.S. 

        8    Interests Section in Havana. 

        9    Q.  How have you known him thereafter? 

       10    A.  Off and on throughout the years. 

       11    Q.  He participated in one of your summits, did he not? 

       12    A.  I believe he did, the first or second one, yes. 

       13    Q.  And he is director of the Cuba Project at the Center for 

       14    International Policy, right? 

       15    A.  I believe so. 

       16    Q.  Now, Mr. Krinsky asked you to testify at this trial, is 

       17    that right? 

       18    A.  That's correct. 

       19    Q.  And you have known Mr. Krinsky for many years, is that 

       20    right? 

       21    A.  Many years. 

       22    Q.  Prior to your involvement in this case, right? 

       23    A.  Yes. 

       24    Q.  And how is it that you know Mr. Krinsky? 

       25    A.  We met years ago, and I can't remember exactly the 
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        1    circumstances when we first met. 

        2    Q.  How many years ago? 

        3    A.  15 years ago maybe. 

        4    Q.  And Mr. Krinsky's firm has done legal work for the Center 

        5    for Cuban Studies, is that right? 

        6    A.  I believe so, but I don't know that to be for a fact. 

        7    Q.  And you know Saul Landau, is that right? 

        8    A.  Yes. 

        9    Q.  Who is Saul Landau? 

       10    A.  He is a film maker and a teacher.  He teaches now in 

       11    California. 

       12    Q.  And he is active in Cuban affairs, is that right? 

       13    A.  He has been over the years. 

       14    Q.  And he is a sponsor of the Center for Cuban Studies, is 

       15    that right? 

       16    A.  He is on the board, yes. 

       17    Q.  Are you aware that the plaintiff is offering his deposition 

       18    testimony in this trial? 

       19    A.  Excuse me? 

       20    Q.  Are you aware that the plaintiff is offering his deposition 

       21    testimony in this trial? 

       22    A.  Whose?  I'm sorry. 

       23    Q.  Saul Landaus. 

       24    A.  No, I am not aware of that. 

       25    Q.  You know Norm Sherman, don't you? 
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        1    A.  Yes. 

        2             THE COURT:  Excuse me, Mr. Williamson, just for a 

        3    second. 

        4             (Pause) 

        5             THE COURT:  Don't move. 

        6             (Pause) 

        7             MR. KRINSKY:  Before we resume, your Honor, we have 

        8    Mr. Jones' direct now. 

        9             THE COURT:  That is fine.  Thanks to the ever-helpful 

       10    Mr. Kirby, I have reviewed it. 

       11             Please forgive the interruption. 

       12             Yes. 

       13    BY MR. WILLIAMSON: 

       14    Q.  I believe, Mr. Jones, I was asking, you have worked with 

       15    Norman Sherman, right? 

       16    A.  Yes. 

       17    Q.  At Alamar? 

       18    A.  Right. 

       19    Q.  Are you aware that the plaintiff has offered his deposition 

       20    testimony in this case? 

       21    A.  I was told that, yes. 

       22    Q.  Who told you that? 

       23    A.  Mr. Krinsky. 

       24    Q.  Who is Philip Brenner? 

       25    A.  He is a professor at American University in Washington. 
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        1    Q.  And do you know him? 

        2    A.  Yes. 

        3    Q.  How do you know him? 

        4    A.  Just casual acquaintances in Washington. 

        5    Q.  And he has participated in the Center for Cuban Studies 

        6    activities, is that correct? 

        7    A.  I'm not aware of that.  He may have. 

        8    Q.  Please show the witness D612. 

        9             MR. KRINSKY:  Did you say D612? 

       10             MR. WILLIAMSON:  Yes, D612. 

       11    Q.  Mr. Jones, do you recognize this document? 

       12    A.  I have never seen it before. 

       13    Q.  Now, if you will please look at the -- did you attend the 

       14    National Conference on Cuba in 1979? 

       15    A.  I do not remember attending it, no. 

       16    Q.  If you look on the eighth page -- 

       17    A.  Yes. 

       18    Q.  -- that is your name there, is that right? 

       19    A.  Yes, it is. 

       20    Q.  Does that refresh your recollection as to whether you 

       21    attended this conference? 

       22    A.  Not really, to be honest. 

       23    Q.  And if you look on the fifth page at the bottom, you will 

       24    see Mr. Brenner's name. 

       25    A.  Right. 
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        1    Q.  Does that refresh your recollection as to whether he 

        2    participated in this conference? 

        3    A.  No, I'm sorry, it doesn't. 

        4    Q.  And if you look at the ninth page, there is Mr. Landau's 

        5    name, third down? 

        6    A.  Right. 

        7    Q.  Does that refresh your recollection as to whether 

        8    Mr. Landau participated in this conference? 

        9    A.  I have no idea.  No. 

       10    Q.  Mr. Jones, the Center for Cuban Studies publishes a 

       11    newsletter called Cuba Update, is that right? 

       12    A.  That's correct. 

       13    Q.  It has a web version of that update as well, is that right? 

       14    A.  Yes, it does. 

       15             MR. WILLIAMSON:  Would you please show the witness 

       16    D616. 

       17    Q.  Now, if you look at the bottom of that first page of that 

       18    document, do you recognize that as the web address of the 

       19    newsletter of the Cuban -- 

       20    A.  I believe it is, yes. 

       21    Q.  Please look at the second page with the heading 1982, and 

       22    that entry there reads, in part:  The law firm of Rabinowitz 

       23    Boudin Standard Krinsky & Lieberman brings suit on behalf of 

       24    the Center for Cuban Studies. 

       25             Is that right? 
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        1    A.  That is what it says, yes. 

        2    Q.  Does that refresh your recollection as to whether 

        3    Mr. Krinsky's firm has done legal work for the Center for Cuban 

        4    Studies? 

        5    A.  Apparently it has, according to this paragraph, yes. 

        6    Q.  In 1974, Mr. Castro gave you a box of Cohibas, is that 

        7    right? 

        8    A.  That's correct. 

        9    Q.  And now almost 30 years later you still have that box, is 

       10    that right? 

       11    A.  That's correct. 

       12    Q.  You don't keep all of your empty cigar boxes, do you? 

       13    A.  No, I don't. 

       14    Q.  That one was special, wasn't it? 

       15    A.  That's correct. 

       16    Q.  It is a souvenir of your meeting with Mr. Castro, is that 

       17    correct? 

       18    A.  Right. 

       19             MR. WILLIAMSON:  No further questions. 

       20             MR. KRINSKY:  Your Honor, one of the exhibits we 

       21    previously offered was Plaintiff's Exhibit 248.  We would like 

       22    to -- it is now here -- we would like to hand it up to your 

       23    Honor. 

       24             THE COURT:  It is admitted. 

       25             Any other questions for the witness? 
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        1             MR. KRINSKY:  No, your Honor. 

        2             THE COURT:  Thanks very much, Mr. Jones. 

        3             (Witness excused) 

        4             MR. KIRBY:  Your Honor, before the next witness is 

        5    called, we have an agreement with counsel for the other side 

        6    that we are supposed to give them our direct, our written 

        7    direct, 72 hours in advance and serve it thereafter on the 

        8    court. 

        9             We have the direct testimony for John Rano, William 

       10    McCaffery, Harry Marcus, Ronald Milstein, Edgar Cullman, Jr., 

       11    which comprise all except three of the witnesses we will call 

       12    in this case here.  We offered them to chambers and chambers 

       13    said we should give them to you right here. 

       14             THE COURT:  OK.  Good. 

       15             MR. KIRBY:  If you don't mind, your Honor -- 

       16             THE COURT:  That is fine. 

       17             MR. KIRBY:  -- I will hand up, and I don't know what 

       18    procedure you want to follow, but this is a list of what we are 

       19    handing up. 

       20             Do you want to mark these as court exhibits? 

       21             THE COURT:  Actually, how do we want to do this?  We 

       22    want to be sure that the direct is preserved.  So it seems to 

       23    me maybe what we should do is mark -- do you want me to mark 

       24    them as a court's exhibit, the direct? 

       25             MR. KRINSKY:  I think that would be best. 
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        1             THE COURT:  I will just do it numerically right 

        2    straight along.  So Jones will be Court's Exhibit 1. 

        3             MR. KIRBY:  Your Honor, this is simply an index. 

        4             Do you want to mark that for the court? 

        5             THE COURT:  I don't think that would be helpful.  I 

        6    think we will just mark them as they come in -- 

        7             MR. KIRBY:  Fine. 

        8             THE COURT:  -- as they are used. 

        9             MR. KIRBY:  Your Honor, as your Honor will note, that 

       10    also includes all our objections to the directs that we have 

       11    submitted. 

       12             I am reluctant to do this, but does your Honor have 

       13    any suggestions? 

       14             THE COURT:  That is fine. 

       15             MR. KIRBY:  Perhaps over here. 

       16             THE COURT:  Yes.  Fine. 

       17             MR. KRINSKY:  Your Honor, our next witness is Wayne 

       18    Smith, your Honor. 

       19     WAYNE S. SMITH, 

       20         called as a witness by the plaintiff, 

       21         having been duly sworn, testified as follows: 

       22    DIRECT EXAMINATION 

       23    BY MR. KRINSKY: 

       24    Q.  Mr. Smith, would you please state your name and address. 

       25    A.  Wayne S. smith, 12208 Candlelight Circle, Fort Washington, 
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        1    Maryland. 

        2    Q.  By whom are you employed? 

        3    A.  I am an adjunct professor at Johns Hopkins University and I 

        4    am a senior fellow at the Center for International Policy in 

        5    Washington, D.C. 

        6    Q.  And how long have you held the position at Johns Hopkins 

        7    University? 

        8    A.  Since 1983.  So 20 years. 

        9    Q.  How long have you held the position at the Center of 

       10    International Policy? 

       11    A.  Since 1992.  A little over ten years. 

       12    Q.  And at Johns Hopkins, what do you teach? 

       13    A.  I teach history of U.S.-Latin American relations.  I have 

       14    taught courses in social revolution in Latin America, courses 

       15    on the Cuban revolution, although I don't teach those anymore. 

       16    I now teach a course, Cuba in U.S. decision making.  It is a 

       17    series of case studies beginning with the Bay of Pigs. 

       18    Q.  Have you authored any books? 

       19    A.  Yes.  The Closest of Enemies, Portrait of Cuba, and then a 

       20    series of books that I edited sometimes with other people. 

       21    Q.  And what was the subject matter of those books? 

       22    A.  Cuba usually.  There is one called The Russians Aren't 

       23    Coming, which was on Soviet policy in Latin America. 

       24    Unfortunately, the title The Russians Aren't Coming was colon 

       25    New Soviet Policy in Latin America.  The book came out two 
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        1    months before the Soviet Union collapsed, and so of course the 

        2    book was worthless. 

        3             There was one on The Falklands-Malvinas Dispute and 

        4    one on Cuba, subject to solution, looking at the problems 

        5    between the United States and Cuba and how they might be 

        6    solved. 

        7    Q.  What is the Center for International Policy? 

        8    A.  The Center for International Policy is a small Washington 

        9    think tank.  We think of it as middle of the road.  There are 

       10    those who say it is to the left and there are also those who 

       11    say we are very conservative.  So I suppose we are middle of 

       12    the road. 

       13    Q.  And what is your position there?  What do you do there? 

       14    A.  I am a senior fellow. 

       15    Q.  What does that mean?  What do you do there? 

       16    A.  Well, I run the Cuba program.  We do conferences on various 

       17    issues having to do with Cuba, U.S.-Cuban relations.  We are 

       18    doing one next month on travel to Cuba, the issue of travel to 

       19    Cuba.  We do reports, intelligence reports, international 

       20    policy reports on various issues having to do with Cuba, 

       21    U.S.-Cuban relations, and then there are a series of other 

       22    projects.  There is the Cuba Project.  We have one on national 

       23    security, one on Colombia, one on Central America.  We did have 

       24    one at one point along on Africa, but the money ran out for 

       25    that one. 
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        1    Q.  Can you give the court your educational and your 

        2    professional background. 

        3    A.  Well, after I got out of the Marine Corps, I was in the 

        4    Marine Corps almost four years and I went to school in Mexico 

        5    to the University of the Americas.  I got a bachelor's degree 

        6    there and a master's degree.  I then later on went to Columbia 

        7    University and got another master's degree there.  Then finally 

        8    to George Washington University where I got a third master's 

        9    degree and a Ph.D.  I have three master's degrees.  That is a 

       10    monument to academic mismanagement.  That means you started on 

       11    a Ph.D. three times and only finished once. 

       12             I came in the service after my -- 

       13    Q.  What was your Ph.D., in what field? 

       14    A.  Excuse me.  International relations, in international 

       15    relations. 

       16             I had meanwhile come in the Foreign Service.  I came 

       17    up from Mexico in 1956, entered the Bureau of Intelligence 

       18    Research in March of 1957, and was immediately put to work on 

       19    Cuba.  So the next year as I came in the Foreign Service, as I 

       20    passed the written exam, the orals and so forth, since I was 

       21    working on Cuba, I was immediately transferred to Cuba.  So I 

       22    arrived there, arrived in Havana in July of 1958 as third 

       23    section of the embassy and was there until we broke relations 

       24    on January, the 3rd of 1961. 

       25             I also served from '64 till '66 on the Cuba desk, then 
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        1    went into -- 

        2    Q.  What is the Cuba desk? 

        3    A.  The Cuba desk handles things having to do with Cuba.  We 

        4    didn't have any relations -- 

        5    Q.  Is it within the State Department? 

        6    A.  Yes, the Cuba desk is within the State Department. 

        7             I then went into Soviet Affairs for six years because 

        8    I was told that if I wanted to return to Cuba when we reopened 

        9    the post, and I certainly did, I needed Soviet experience so I 

       10    would understand the new system under which Cuba was ruled.  So 

       11    I went into Soviet Affairs six years, including years in Moscow 

       12    and on the Soviet desk. 

       13             At the end of that time there was still an opening to 

       14    Cuba.  I went on for five years in Buenos Aires and was 

       15    political counselor there.  In '77, we were opening -- Carter 

       16    had come in.  We were beginning to open up to Cuba, and so I 

       17    was called back to help prepare and participate in the first 

       18    talks with Cuba here in New York in March of 1977. 

       19             I then became director of Cuban Affairs, '77 to '79, 

       20    and then returned to Havana in 1979 as chief of the U.S. 

       21    Interests Section and was there until 1982 when I left the 

       22    Foreign Service. 

       23    Q.  You say you were the director of the Office of Cuban 

       24    Affairs.  That is, again, within the State Department? 

       25    A.  Yes.  Rather than simply a Cuba desk, it had ballooned into 
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        1    an Office of Cuban Affairs. 

        2    Q.  And you were the director of that? 

        3    A.  I was the director of that for two years, yes. 

        4    Q.  And then you went to Havana to head up the U.S. Interests 

        5    Section? 

        6    A.  Yes. 

        7    Q.  What is the United States Interests Section in Cuba? 

        8    A.  The U.S. Interests Section in fact does everything that an 

        9    embassy would do except fly the flag and call the chief 

       10    ambassador, but he gets the salary, I am happy to say. 

       11    Q.  And -- 

       12    A.  Interests Sections can be anything from one man sitting in 

       13    the basement of the embassy of the protecting power to what we 

       14    have in Havana which is an embassy in all but name. 

       15    Q.  And were you the ambassador in all but name? 

       16    A.  Yes, I was.  I lived in the residence and so forth. 

       17    Q.  How long did you stay in Havana? 

       18    A.  I was there as chief of the Interests Section for three 

       19    years. 

       20    Q.  You left when? 

       21    A.  I left in July of 1982 and came back to Washington.  I was 

       22    at the Carnegie Endowment for International Peace for two 

       23    years.  Meanwhile, I had started teaching at Johns Hopkins and 

       24    so I had left Carnegie and I just phased into more full time at 

       25    Johns Hopkins. 
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        1    Q.  And then you continued with Johns Hopkins and later the 

        2    Center for International Policy? 

        3    A.  Yes.  Right.  I'm still at Johns Hopkins.  I began at the 

        4    School of Advanced International Studies on Massachusetts 

        5    Avenue, but in 1992 I moved the Cuba program up to the 

        6    Baltimore campus and at the same time moved across the street 

        7    and began working for the Center for International Policy. 

        8             MR. KRINSKY:  Your Honor, I would like to approach the 

        9    witness. 

       10             Your Honor, does your Honor have your Honor's copy? 

       11             THE COURT:  I have it. 

       12             Incidentally, just an accounting, two matters.  One, 

       13    on the court's exhibits, I think history has taught that 

       14    sometimes things get behind the radiator in my chambers.  So I 

       15    would ask you all to keep score as well.  If there is ever any 

       16    question, fine.  But I think, even though they are court's 

       17    exhibits, I would ask the parties to keep a set so that we have 

       18    the record right. 

       19             MR. KIRBY:  Your Honor, along those lines, I am 

       20    reminded that we already have a Court Exhibit 1 and 2 related 

       21    to testimony of a Mr. Gonzalez.  He was the gentleman who 

       22    testified in Canada in the midst of the SARs epidemic whose 

       23    testimony will be presented here.  So that Mr. Jones' really 

       24    should be Court Exhibit 3. 

       25             THE COURT:  OK. 
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        1             (Court's Exhibit 3 received in evidence) 

        2             THE COURT:  Also, the tentacles of the Orange alert 

        3    have not reached into this courtroom; however, prior to the 

        4    Orange alert the authorities, whoever they may be in this 

        5    courthouse, have decided that we will have a drill, and I 

        6    suppose this was for the benefit of our Cuban friends, but in 

        7    any case, at sometime this week we can anticipate an evacuation 

        8    drill.  So there will be a rude announcement from the PA system 

        9    and we will all evacuate the courtroom. 

       10             My suggestion would be that grab anything that you 

       11    think is important, like your Burberry, but you can leave 

       12    papers or anything else where you are. 

       13             My plan, unless I am corrected, is to leave through 

       14    the robing room.  There is a stairwell here.  I would invite 

       15    those who are in the well of the court to join me going down. 

       16    Spectators will go down the exit that is out by the elevators. 

       17    So we all look forward to this interruption, and perhaps on the 

       18    way down the 19 floors we can resolve this dispute. 

       19             All right.  I am sorry for the interruption, but we 

       20    will get ourselves organized. 

       21             Yes. 

       22    BY MR. KRINSKY: 

       23    Q.  Mr. Smith, I have handed you a document.  Do you recognize 

       24    that document? 

       25    A.  Yes. 
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        1    Q.  Have you read it? 

        2    A.  Yes, I have read it. 

        3    Q.  What is that document? 

        4    A.  It is written direct examination testimony of Wayne Smith. 

        5    Q.  Do you adopt it as your testimony under oath in this case? 

        6    A.  Yes, I do. 

        7             MR. KRINSKY:  Thank you, your Honor. 

        8             THE COURT:  Yes.  Court's Exhibit 4 is admitted. 

        9             (Court's Exhibit 4 received in evidence) 

       10             MR. KRINSKY:  Your witness. 

       11    CROSS-EXAMINATION 

       12    BY MR. WILLIAMSON: 

       13    Q.  Good morning, Mr. Smith. 

       14    A.  Good morning. 

       15    Q.  When you were in Havana as the chief of the U.S. Interests 

       16    Section, you were the highest-ranking U.S. official based in 

       17    Havana, is that right? 

       18    A.  Yes, I was. 

       19    Q.  And you represented one of the most powerful countries in 

       20    the world, is that right? 

       21    A.  Yes. 

       22    Q.  And you now live in Maryland, right? 

       23    A.  I do. 

       24    Q.  Near Washington? 

       25    A.  Near Washington, in Fort Washington. 
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        1             MR. KRINSKY:  I didn't hear the answer. 

        2             THE WITNESS:  Excuse me? 

        3             MR. KRINSKY:  I'm sorry.  Could we ask the witness to 

        4    speak up a little louder, your Honor. 

        5             THE WITNESS:  All right. 

        6    Q.  And where did you live in 1992? 

        7    A.  1992, I lived on Garfield Street, 3506 Garfield Street, in 

        8    Washington, D.C. 

        9    Q.  Apart from the CIP, you have been involved in other 

       10    organizations concerned with Cuban Affairs, is that right? 

       11    A.  I was at the Carnegie Endowment for two years, and I 

       12    haven't worked for any other organization. 

       13    Q.  Have you been a member of any other organizations concerned 

       14    with Cuba affairs? 

       15    A.  Not that I recall.  Not that I recall. 

       16    Q.  How about Americans for Humanitarian Trade with Cuba? 

       17    A.  I was associated with them for a time.  Yes, I was.  That's 

       18    right.  I was a member of Americans for Humanitarian Trade with 

       19    Cuba, and I left after a time, but I was a member for a while. 

       20          (Continued on next page) 

       21 

       22 

       23 

       24 

       25 
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        1    Q.  And the Center for International Policy participated in the 

        2    National Summit on Cuba last September, is that right? 

        3    A.  They did.  I did not participate myself, but one of the 

        4    members of the Center for International Policy did, yes. 

        5    Q.  Is that somebody who reports to you? 

        6    A.  Yes, Anya Landau.  She works with me. 

        7    Q.  Is she related to Saul Landau? 

        8    A.  No, she isn't.  We thought she was, as a matter of fact, 

        9    but she is not. 

       10    Q.  I take it you know Saul Landau? 

       11    A.  Yes, I know Saul Landau for many years. 

       12    Q.  How do you know him? 

       13    A.  He was at the Institute for Policy Studies for years and 

       14    worked on Cuba. 

       15    Q.  And you know Kirby Jones, don't you? 

       16    A.  Yes, I know Kirby Jones. 

       17    Q.  Prior to meeting him in this courtroom? 

       18    A.  Yes, I have known Kirby Jones for many years. 

       19    Q.  And how do you know him? 

       20    A.  We met after -- when I came back and began working on Cuban 

       21    Affairs in the Department of State I met Kirby.  He was forming 

       22    then something called Alamar Associates and taking groups of 

       23    businessmen to Cuba. 

       24    Q.  And you have known Mr. Krinsky for a number of years as 

       25    well, is that right? 
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        1    A.  Yes, I have known Mr. Krinsky for I don't know how many 

        2    years, but many years. 

        3    Q.  Prior to your involvement in this lawsuit, right? 

        4    A.  Oh, yes. 

        5    Q.  How did you come to know Mr. Krinsky? 

        6    A.  Well, since I work on Cuba and there have been a number of 

        7    issues and Mr. Krinsky's law firm represents the Cuban 

        8    government, we have had occasion to talk about a number of 

        9    issues, usually on the phone.  And then there was the case out 

       10    in California at the Third District court, I believe, having to 

       11    do with travel.  Global Exchange, an organization in San 

       12    Francisco, was suing saying they had a constitutional right to 

       13    travel and that went before the court.  Mr. Krinsky represented 

       14    them and I went out and I hoped to see the travel ban 

       15    overturned but that didn't happen.  The court ruled against us 

       16    or against Global Exchange. 

       17    Q.  You testified in your written direct that you attended a 

       18    party hosted by Cigar Aficionado in 1992. 

       19    A.  Yes. 

       20    Q.  And you published articles in Cigar Aficionado, right? 

       21    A.  Yes, I have. 

       22    Q.  And you read Cigar Aficionado, is that right? 

       23    A.  I do.  I used to read it religiously.  I read it frequently 

       24    now but not always. 

       25    Q.  And at the time of your deposition in April 2001, you did 
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        1    not recall reading any articles in Cigar Aficionado about 

        2    COHIBA cigars, is that right? 

        3    A.  No, I don't remember reading any articles about COHIBAs. 

        4    They have -- 

        5    Q.  Just please answer the question. 

        6    A.  No, I do not. 

        7             MR. WILLIAMSON:  Thank you. 

        8             No further questions. 

        9    REDIRECT EXAMINATION 

       10    BY MR. KRINSKY: 

       11    Q.  Mr. Smith, what were you about to say when counsel 

       12    instructed you not to say anything further? 

       13    A.  That Cigar Aficionado runs this cigar-tasting contest. 

       14    They rank cigars and COHIBA is usually included in that and 

       15    always ranks very high. 

       16    Q.  And do you recall that material in Cigar Aficionado about 

       17    COHIBA? 

       18    A.  I am sorry? 

       19    Q.  Do you recall, do you have a recollection of seeing that 

       20    sort of material, that material in Cigar Aficionado? 

       21    A.  Oh, yes, yes.  They run it frequently.  I don't know how 

       22    often but they run those cigar gradings, if we can call them 

       23    that, frequently.  They are in a lot of of the issues. 

       24    Q.  And when you are reading an issue of Cigar Aficionado, do 

       25    you look at that feature of the magazine. 
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        1    A.  Yes, I do out of curiosity. 

        2             MR. KRINSKY:  Thank you. 

        3             No further questions, your Honor. 

        4             MR. WILLIAMSON:  No questions, your Honor. 

        5             THE COURT:  Thank you, sir. 

        6             (Witness excused) 

        7             MR. KRINSKY:  Your Honor, before we call our next 

        8    witness, since we have some exhibits arriving from downstairs, 

        9    I would like to do what I had intended to begin with, which is 

       10    we have many documents to offer which are double-starred 

       11    documents, your Honor, to which there are no objections to them 

       12    at all, and the parties have agreed that they can be offered 

       13    independently of any witness, just put into the record. 

       14             We have prepared a list of these for the court's 

       15    convenience and counsel's convenience, which I gave to Mr. 

       16    Kirby this morning.  I understand he has no objections to our 

       17    proceeding subject of course to his reviewing it. 

       18             There are two items I wanted to note on that list 

       19    though.  One is with respect to Plaintiff Exhibit 1090.  There 

       20    is an objection simply to a page from the defendants, page 2 of 

       21    that exhibit, and so in the interest of moving things along we 

       22    are withdrawing that page of that exhibit. 

       23             And, secondly, one of the exhibits is the exhibit 

       24    Plaintiff Exhibit 319 which is the report of Hilda Diaz, which 

       25    has also been double starred by the defendants except that they 
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        1    have asserted late, untimely we will argue to your Honor at the 

        2    appropriate point, objections to the exhibit attached to that 

        3    report.  So at this point we are simply offering the report 

        4    without the exhibits and when Ms. Diaz testifies we will come 

        5    to the disputed items. 

        6             So at the moment what we would like to do is offer the 

        7    exhibits which are double starred which appear on the document. 

        8    And I would like to hand it up to the court, and counsel 

        9    already has a copy. 

       10             And we will place wherever your Honor likes the 

       11    exhibits themselves and provide the same to opposing counsel. 

       12             THE COURT:  Well, just to make it easy, unless you 

       13    think it will screw things up, I would mark this Court Exhibit 

       14    5 and admit all these documents. 

       15             MR. KRINSKY:  Thank you, your Honor. 

       16             MS. KIRBY:  Your Honor, that of course is subject to 

       17    our certifying, which I expect to be able to do, that this 

       18    accurately represents the parties' agreement. 

       19             THE COURT:  Anything that goes in can always go out. 

       20             MS. KIRBY:  Thank you, your Honor. 

       21             MR. KRINSKY:  We will call our next witness, your 

       22    Honor, Rosalie Paciencia. 

       23             I am sorry, Ana Lopez-Garcia. 

       24             MR. KRINSKY:  Your Honor, Ms. Lopez will testify in 

       25    Spanish and the interpreter is Maria Carolina Lopez.  I don't 
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        1    know if your Honor wants her to be sworn.  She is a federally 

        2    certified translator, your Honor. 

        3             THE COURT:  Mr. Kirby, do you have any problems? 

        4             MS. KIRBY:  Your Honor, two things. 

        5             One, I do think she ought to be sworn. 

        6             Secondly, we have an interpreter also that will serve 

        7    as a checking interpreter and with your Honor's permission I 

        8    would like her to be able to sit in the jury box so she can 

        9    more accurately hear. 

       10             THE COURT:  Sure. 

       11             MS. KIRBY:  If I may introduce her, this is Dr. 

       12    Bogumila Michalewicz, who is also a federal court certified 

       13    interpreter.  She has worked at the UN and she has taught 

       14    courses interpreting at NYU where I gather she has made the 

       15    acquaintance of the official interpreter who was one of her 

       16    students. 

       17             THE COURT:  May I suggest both interpreters rise and 

       18    raise your right hands to be sworn. 

       19             (Interpreters sworn) 

       20     ANA LOPEZ-GARCIA, 

       21         called as a witness by the Plaintiff, 

       22         having been duly sworn, testified, through 

       23         an interpreter, as follows: 

       24    DIRECT EXAMINATION 

       24 

       25    BY MR. KRINSKY: 
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        1    Q.  Would you please state your name and address? 

        2    A.  My name a Ana Lopez-Garcia.  I live at Linea 1005 Vedado, 

        3    Cuidad de la Habana. 

        4    Q.  And by whom are you employed? 

        5    A.  In at Habanos, S.A. 

        6    Q.  In what position? 

        7    A.  I am the director of marketing operations of this company. 

        8    Q.  And how long have you held that position? 

        9    A.  Since 1994. 

       10    Q.  And could you please state for the court your educational 

       11    and your work history? 

       12    A.  I graduated in 1984 from the University of Havana, Cuba, in 

       13    economics with a specialization in foreign trade.  When I 

       14    graduated I started working for the company Cubatabaco as a 

       15    procurement specialist doing purchases for the factories for 

       16    the export division. 

       17    Q.  Is it for factories or from factories? 

       18    A.  From factories. 

       19    Q.  And what was done with the cigars that were purchased? 

       20    A.  These cigars I bought are bought from the factories in 

       21    order to export them to the different markets of the world. 

       22    Q.  And how long did you hold the position in that department? 

       23    A.  I worked there until 1986, and towards the middle of 1986 I 

       24    was chosen by Cubatabaco to go and study a Masters degree in 

       25    economics in Mexico City.  When I came back in 1988 -- 
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        1    Q.  Did you attain a degree in Mexico City? 

        2    A.  Yes. 

        3    Q.  What was the degree in? 

        4    A.  Masters in economics. 

        5    Q.  Was that from a university? 

        6    A.  Centro de Investigacion y Doscencia Economica. 

        7    Q.  And then you returned to Cuba, is that correct? 

        8    A.  Yes. 

        9    Q.  And what did you do in Cuba when you returned? 

       10    A.  When I returned I was placed in the marketing department as 

       11    a marketing specialist, and I stayed in that position until 

       12    1993. 

       13    Q.  While you were in that position, what were your 

       14    responsibilities? 

       15    A.  While I was in that position my main tasks were to talk 

       16    about the price strategy and marketing position, the market 

       17    position, and in 1993, towards the end of 1993, I was assigned 

       18    to the direction of marketing of Cubatabaco, and I stayed in 

       19    that position until 1994 when I started working for Habanos, 

       20    S.A. 

       21    Q.  What was your first position at Habanos when you joined 

       22    Habanos? 

       23    A.  Well, as I already said, I was named marketing director for 

       24    Habanos, S.A. 

       25    Q.  And you have continued in that position, is that correct? 
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        1    A.  Up until now, yes. 

        2    Q.  And when you went over to Habanos, did you continue to do 

        3    any activities with respect to Cubatabaco? 

        4    A.  Yes, Habanos, S.A. is the one in charge of giving all the 

        5    marketing services to Cubatabaco and hence it continued giving 

        6    these services to Cubatabaco. 

        7             MR. KRINSKY:  May I approach the witness, your Honor? 

        8             THE COURT:  Yes. 

        9             MR. KRINSKY:  I am handing the witness two documents, 

       10    your Honor, and we have an extra for your Honor unless you 

       11    already have it.  This is the written direct examination 

       12    testimony of Ana Lopez-Garcia, and there is an appendix to it. 

       13             THE COURT:  Yes, I have it. 

       14    Q.  Do you recognize the documents I have handed to you? 

       15    A.  Yes. 

       16    Q.  Directing your attention to the first document, what is 

       17    that? 

       18    A.  It is my written testimony for this case. 

       19    Q.  And that document consists of a Spanish text and then an 

       20    English text following it, is that correct? 

       21    A.  Yes. 

       22    Q.  Have you read the text in Spanish? 

       23    A.  Yes. 

       24    Q.  Have you read the text in English? 

       25    A.  Yes. 
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        1    Q.  Is it correct you prefer to testify in Spanish? 

        2    A.  Yes. 

        3    Q.  And what is the second document? 

        4    A.  These are the appendices of some of the proofs presented in 

        5    connection with my testimony. 

        6    Q.  Do you reference those materials in your testimony? 

        7    A.  Yes. 

        8    Q.  Do you adopt the Spanish text in the first document as your 

        9    testimony in this case under oath? 

       10    A.  Yes. 

       11    Q.  And do you adopt the appendix before you as the appendix to 

       12    that written testimony in this case? 

       13    A.  Yes. 

       14             MR. KRINSKY:  Your Honor, I would like some guidance 

       15    from your Honor.  In the course of her written direct testimony 

       16    Ms. Lopez makes reference to two CNN broadcasts which we have 

       17    put into evidence and which are I believe double starred, and 

       18    we would like to show that to your Honor.  And we would like to 

       19    do that at this time. 

       20             The first one is PX 1126-21.  She refers to it in 

       21    paragraph 92 of her testimony, your Honor. 

       22             And we have all this fancy equipment here, your Honor, 

       23    which we will see if it works. 

       24             Oh, there is a relevance objection apparently, your 

       25    Honor. 
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        1             THE COURT:  Overruled. 

        2             MR. KRINSKY:  We would like to show the first one, 

        3    which has been identified as a CNN broadcast, April 16, '96. 

        4             MS. KIRBY:  Your Honor, I am not sure that we made 

        5    ourselves clear. 

        6             The objection is to relevance and hearsay insofar as 

        7    this is for the truth.  If it's simply for the fact that this 

        8    was in fact displayed, we don't have any objection. 

        9             MR. KRINSKY:  It's for the fact it was broadcast, your 

       10    Honor, not the truth. 

       11             (Videotape played) 

       12             MR. KRINSKY:  The next one, your Honor, is PX 1126-23, 

       13    which was on the occasion of the 30th anniversary celebration 

       14    of COHIBA in Cuba. 

       15             (Videotape played) 

       16             MR. KRINSKY:  Your Honor, in addition to the 

       17    double-starred documents referenced in Ana Lopez-Garcia's 

       18    testimony there are a number of documents to which objections 

       19    have been made at least prior to her testimony.  Many of the 

       20    objected ones are on the basis of relevance and there are some 

       21    hearsay objections as well, your Honor, although I don't know 

       22    if they are still maintained in light of her testimony. 

       23             I don't know how your Honor wishes to proceed with the 

       24    problem of objections or just to leave it to deal with later. 

       25    We would propose that actually, your Honor. 
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        1             THE COURT:  Are there any objections on the grounds of 

        2    authenticity? 

        3             MR. KRINSKY:  No, your Honor. 

        4             THE COURT:  So in a word, Mr. Kirby, relevance? 

        5             MS. KIRBY:  No, your Honor. 

        6             MR. KRINSKY:  There is apparently one authenticity 

        7    objection.  I don't know if it still stands. 

        8             MS. KIRBY:  Your Honor, if I understand what Mr. 

        9    Krinsky is proposing, I believe that all of the objections, 

       10    including the relevance ones, will either become clear or not 

       11    clear in the course of the testimony which we already have.  So 

       12    I don't see any need to take up the court's time in arguing 

       13    about these. 

       14             If any of them become issues in terms of the findings 

       15    your Honor can rule on these things.  I don't think there are 

       16    any here that can be cured.  They are what they are and so I 

       17    would suggest, and I take it Mr. Krinsky suggests that, and I 

       18    am agreeable to that for all the witnesses, unless there is 

       19    something that really can be cured that we just abide the 

       20    event. 

       21             THE COURT:  Okay, fine. 

       22             MR. KRINSKY:  That is fine with us, your Honor. 

       23             I just want to note in terms of Ms. Lopez's testimony, 

       24    we noticed a typographical error on paragraph 86 of her 

       25    testimony, PX 1213 should be PX 1234. 
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        1             With that, your Honor, I will give Mr. Kirby the 

        2    witness. 

        3             This will be Court Exhibit 6, I believe, your Honor. 

        4             THE COURT:  Yes, 6. 

        5             MS. KIRBY:  Your Honor, before beginning, if I may 

        6    introduce for the record one of my colleagues, Mr. Daiske 

        7    Yoshida, who is quite familiar with handling interpretation 

        8    issues, and he is going to sort of act as a liaison if there is 

        9    a problem and will alert me if there is a problem.  I don't 

       10    anticipate that there will be. 

       11             Also, my colleague Patricia Grande, who is an 

       12    associate in our firm for the moment, though she is 

       13    unfortunately leaving us to join the faculty at St. Johns at 

       14    the end of this trial, so at least for the trial we have her, 

       15    and she will be assisting here. 

       16             THE COURT:  Fine. 

       17    CROSS-EXAMINATION 

       18    BY MS. KIRBY: 

       19    Q.  Ms. Lopez, my name a John Kirby and I will be asking you 

       20    some questions today. 

       21             Ms. Lopez, I understand that you prefer to testify in 

       22    Spanish, but that you in fact read, understand, speak English, 

       23    is that correct? 

       24    A.  Yes. 

       25    Q.  And you indeed have learned English since you were in 
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        1    your testimony in Spanish.  And I was advising the court that 

        2    we agree with you that the English is a good, accurate 

        3    translation of your testimony in Spanish and, indeed, that we 

        4    can use it interchangeably, which is important because I intend 

        5    to use the English. 

        6             Okay? 

        7             THE WITNESS:  Okay. 

        8    Q.  Are we all in agreement? 

        9    A.  We are in agreement. 

       10    Q.  Thank you. 

       11             Now, Ms. Lopez, you were in court when a couple of -- 

       12             THE COURT:  Forgive me just a second. 

       13             I think history teaches it would probably be easier 

       14    instead of trying to do a simultaneous translation, because 

       15    others are listening and so on, if you would wait and then 

       16    translate.  It may slow things up and I recognize that you are 

       17    doing it expeditiously. 

       18             MS. KIRBY:  Thank you, your Honor, I think that 

       19    actually in the end will make it go faster and certainly it's 

       20    easier for me. 

       21             THE COURT:  That was not my objective. 

       22    Q.  Ms. Lopez, you were in court and indeed sponsored the 

       23    showing of two programs purportedly aired on CNN, do you 

       24    remember that this morning? 

       25    A.  Yes. 
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        1    Q.  Do you know if those were actually shown on television in 

        2    the United States? 

        3    A.  Yes. 

        4    Q.  And how do you know that? 

        5    A.  Well, for two reasons.  First of all, because the CNN 

        6    representatives in Cuba told us that those two broadcasts had 

        7    been aired. 

        8             Secondly, a few people around the world told us about 

        9    that CNN transmission, particularly the one about the dinner. 

       10             And, thirdly, because I have been able to prove it for 

       11    myself because I have been able to see that they are in fact 

       12    part of those transmissions. 

       13    Q.  And I take it that you also know when the filming was done 

       14    and when the programs were aired, is that correct? 

       15    A.  I don't know what the dates are exactly. 

       16    Q.  Well, you referred to these dates in your testimony, do you 

       17    recall that? 

       18    A.  Well, you have talked about the dates of when it was filmed 

       19    and when it was broadcast and I don't know exactly what the 

       20    difference was between the date of filming and the date of 

       21    broadcasting and that was the answer that I was referring to. 

       22    Q.  Well, I apologize.  Let me break that down for you. 

       23             Ms. Lopez, do you know when the footage that was shown 

       24    in court, and I note some of the footage appears in both of the 

       25    programs, when that footage was shot? 
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        1             MR. KRINSKY:  I am just going to object, your Honor. 

        2    I am not sure which footage we are referring to and the 

        3    question is getting pretty confusing. 

        4             THE COURT:  Overruled. 

        5    A.  Should I answer? 

        6    Q.  Yes, please. 

        7    A.  Well, the footages took place in different moments.  The 

        8    ones regarding the factory were done during the spring of '96 

        9    and also towards the end of '96, and the one about the dinner 

       10    was done live in February of 1997.  There are archive images 

       11    that I don't know when they were taken.  Some of them regarding 

       12    Fidel and some other ones that I couldn't tell you when they 

       13    were shot. 

       14    Q.  Thank you very much for your precision. 

       15             And now you can also tell us when these programs were 

       16    aired by CNN. 

       17    A.  As far as I understand, the first of them was somewhere 

       18    between April and May of '96 and the second one in February -- 

       19    well, towards the end of February of '97 or the beginning of 

       20    March. 

       21    Q.  Okay, thank you. 

       22             Now, you also in your testimony, your direct 

       23    testimony, referred to various other broadcast reports which 

       24    include some mention of COHIBA, do you recall that? 

       25    A.  Yes. 
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        1    Q.  And it is true, is it not, that none of those reports were 

        2    broadcast before May, the end of May 1995, is that correct? 

        3    A.  I couldn't tell you, I am not sure. 

        4    Q.  Well, let me ask you to look at paragraph 73 of your direct 

        5    testimony. 

        6             Do you have that, Ms. Lopez? 

        7    A.  Yes. 

        8    Q.  And that refers, does it not, to broadcast reports done 

        9    from Cuba and one is May 31, 1995, April 10, 1996, February 27, 

       10    1997, February 28, 1997, March 23, '97, June 27, '97. 

       11             Do you see that? 

       12    A.  Yes. 

       13             (Continued on next page) 
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        1    BY MR. KIRBY: 

        2    Q.  And it's a fact, is it not, Ms. Lopez, you know of no 

        3    broadcasts done by CNN or otherwise that mention COHIBA that 

        4    were done before 1995, do you? 

        5    A.  No report? 

        6    Q.  No broadcasts. 

        7    A.  This is the information I have, the one I testified about. 

        8    Q.  And you obtained that information by looking in the files 

        9    at Cubatabaco and Habanos, is that correct? 

       10    A.  No, not completely. 

       11    Q.  Did you do that, did you look in the files at Cubatabaco 

       12    and Habanos to see any record or any copies of any reports of 

       13    broadcast that were mentioned in COHIBA?  Did you do that? 

       14    A.  Yes, I did look at the files, but not all the information 

       15    came from the files but came from the investigation related to 

       16    this case. 

       17    Q.  Well, thank you. 

       18             So you looked at the files and you also did further 

       19    investigation to find other broadcast reports that mention 

       20    COHIBA, is that correct? 

       21    A.  I didn't do other investigations. 

       22    Q.  Who did? 

       23    A.  Our attorneys. 

       24    Q.  Ms. Lopez, let me ask you, since you are testifying, other 

       25    than the broadcasts that you have mentioned here and the ones 
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        1    that were in your direct testimony, do you know based on your 

        2    files or any other investigation you have done of any 

        3    broadcasts mentioning COHIBA in the United States prior to 

        4    1995? 

        5    A.  I don't have any other information. 

        6    Q.  Thank you. 

        7             Now, you have told us that you worked for both 

        8    Cubatabaco at one point and Habanos, S.A., is that correct? 

        9    A.  Yes. 

       10    Q.  And my understanding is that your last position at 

       11    Cubatabaco was as marketing director, is that correct? 

       12    A.  Yes. 

       13    Q.  And that you then became the very first marketing director 

       14    for Habanos, S.A., is that right? 

       15    A.  Yes. 

       16    Q.  And that was at the time that Habanos, S.A. went into 

       17    operation, is that correct? 

       18    A.  Yes. 

       19    Q.  And that was in 1994? 

       20    A.  Yes. 

       21    Q.  Correct me, that was in the spring of 1994? 

       22    A.  No, towards the end of 1994. 

       23    Q.  I'm sorry.  Do you remember the month?  Was it November? 

       24    A.  Around November. 

       25    Q.  Thank you. 
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        1             And until that time you were marketing director of 

        2    Cubatabaco? 

        3    A.  Yes. 

        4    Q.  And you had actually held that position since sometime in 

        5    1993, is that correct? 

        6    A.  Yes. 

        7    Q.  And do you remember what time in 1993 you became the 

        8    marketing director of Cubatabaco? 

        9    A.  Towards the end of December of '93. 

       10    Q.  So you actually held the position at Cubatabaco as 

       11    marketing director for just about one year, is that correct? 

       12    A.  Yes. 

       13    Q.  And you returned from your studies in Mexico in 1988, is 

       14    that right? 

       15    A.  Yes. 

       16    Q.  And you assumed the position of marketing specialist, do I 

       17    have that correct, at Cubatabaco at that time? 

       18    A.  Yes. 

       19    Q.  You held that same position until you became marketing 

       20    director, correct? 

       21    A.  Yes. 

       22    Q.  And your responsibilities remained the same during that 

       23    1988 until December of 1993 period? 

       24    A.  Well, they were basically the same, but as I acquired more 

       25    experience I acquired some more of them. 
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        1    Q.  You acquired some more responsibilities? 

        2    A.  Yes, other responsibilities within the department. 

        3    Q.  The other responsibilities in the department included what? 

        4    A.  As I explained before, my basic functions had to do with 

        5    market studies, brand positioning, and they also started to 

        6    have to do with launching products, marketing strategies, event 

        7    organizations. 

        8    Q.  As you became more experienced, your duties included such 

        9    things as developing marketing strategies and business plans, 

       10    would that be accurate? 

       11             MR. KRINSKY:  Objection.  Misstates the testimony. 

       12             THE COURT:  Overruled. 

       13    A.  Activities that had to do with those topics. 

       14    Q.  Did you develop a marketing strategy during the period 1988 

       15    to 1993 for any brand in any country? 

       16    A.  Sure.  Yes. 

       17    Q.  Would you tell us which brands and which countries. 

       18    A.  Well, I developed the whole price strategy and the whole 

       19    price policy for the common European market that was to start 

       20    in 1992, and I also developed price strategies for specific 

       21    markets such as, for example, the Middle East and Switzerland 

       22    and different ones like that. 

       23    Q.  And you said you also organized or participated in event 

       24    organizing, is that correct? 

       25    A.  Yes. 
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        1    Q.  Did you participate in the organizing of an event in Havana 

        2    celebrating the 500th anniversary of the discovery of tobacco? 

        3    A.  Yes. 

        4    Q.  That was held in Havana on November 2nd and for a few days 

        5    thereafter 1992, is that correct? 

        6    A.  Yes. 

        7    Q.  And thereafter you participated both at Cubatabaco and 

        8    Habanos, S.A. in organizing some other events to promote 

        9    cigars, is that correct? 

       10    A.  Yes. 

       11    Q.  Now, prior to the November 1992 celebration organized 

       12    around the 500th anniversary and the celebration of tobacco, to 

       13    your knowledge, had Cubatabaco organized any other events to 

       14    promote cigars in Havana? 

       15    A.  Yes. 

       16    Q.  Tell me what and when. 

       17    A.  Well, since I started, my experience was that every year, 

       18    during the first few months of the year, visits of the 

       19    salespeople of the cigars were organized to the different -- 

       20    these were activities where journalists were included and 

       21    people who sold the tobacco, the cigars from different places 

       22    of the world came to visit the farms, the factories, and we 

       23    would explain everything about the product to them, and we held 

       24    meetings with the management of Cubatabaco and that would 

       25    happen every year, at least that I know of in '88, '89, '90 and 
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        1    '91. 

        2    Q.  And that would include in those gatherings the distributors 

        3    for Cubatabaco cigars, is that right? 

        4    A.  Well, those were not gatherings, those were a different 

        5    type of event, but of course on each one of these occasions 

        6    each distributor would come with the person that corresponded. 

        7             MR. KRINSKY:  I'm sorry.  I didn't hear the last 

        8    phrase. 

        9             THE INTERPRETER:  The person that corresponded. 

       10    Q.  Now, to make sure, Ms. Lopez, I have this correct, I'm 

       11    looking at your direct testimony and your direct testimony 

       12    refers to a 1492 event in November of 1992, is that correct? 

       13             THE INTERPRETER:  May you repeat that for the 

       14    interpreter? 

       15    Q.  Your direct testimony refers to an event in November of 

       16    1992 as to which you have just testified in response to my 

       17    questions, right? 

       18    A.  Yes. 

       19    Q.  And an event entitled H. Upmann 150th Anniversary Dinner in 

       20    September of '94, do you remember that? 

       21    A.  Yes. 

       22    Q.  And you also discussed a 1994 so-called Dinner of the 

       23    Century held in Paris.  Do you recall that? 

       24    A.  Yes. 

       25    Q.  And you also referred to a Partagas 150th Anniversary 
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        1    Dinner.  Do you recall that? 

        2    A.  Yes. 

        3    Q.  That was held in 1995? 

        4    A.  Yes. 

        5    Q.  And you also referred to an event, which I take it was the 

        6    event referred to in the video, in February of '97 for the 30th 

        7    anniversary of COHIBA, is that correct? 

        8    A.  Yes. 

        9    Q.  And as a matter of fact, to make sure I have this 

       10    correct -- do you have your testimony in front of you? 

       11             It seemed to me, and I may be wrong and you can 

       12    correct me, that each of these events was referred to in two 

       13    separate parts of your testimony.  Would you look at paragraph 

       14    62 and 82. 

       15             Do you have those?  Is that the same event?  That is 

       16    my question. 

       17    A.  The same one. 

       18    Q.  Is that the same event that is being described in both 

       19    paragraphs? 

       20    A.  Yes. 

       21    Q.  And then if I look at paragraph 63 and 83, is that the same 

       22    event, that is, the H. Upmann dinner?  That is not two separate 

       23    events, is it?  63 and 83, do you have that? 

       24    A.  Yes. 

       25    Q.  That is not two different events, is it?  That is one. 
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        1    BY MR. KIRBY: 

        2    Q.  Ms. Lopez, just before the break I was asking you some 

        3    questions about some of these large dinners, and I want to ask 

        4    you about the dinner that was shown on the video, and that is 

        5    the dinner, the 30th anniversary of COHIBA in February of '97. 

        6    That is described in your testimony in both paragraphs 85 and 

        7    94, is that correct? 

        8             Let me be clearer.  85 through 94.  Is that correct? 

        9    A.  Yes. 

       10    Q.  I take it, Ms. Lopez, that both before and after you became 

       11    marketing director you were involved in the planning for these 

       12    dinners with the exception of the '94 Dinner of the Century, is 

       13    that correct? 

       14    A.  No, that is not correct.  I also participated in the 

       15    organization of the Dinner of the Century. 

       16             I didn't say I participated, I said I was involved. 

       17    Q.  So let me be clear.  The November '92 dinner, the September 

       18    '94 dinner, the Partagas '95 dinner, and the February '97 

       19    dinner for the 30th anniversary of COHIBA, they were all 

       20    organized, sponsored by Cubatabaco in Havana, is that correct? 

       21    A.  Yes. 

       22    Q.  But the '94 Dinner of the Century, that was in Paris, and 

       23    that was sponsored by Cigar Aficionado, was it not? 

       24    A.  What do you mean when you say sponsored?  What do you 

       25    exactly mean by sponsoring? 
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        1    Q.  Ms. Lopez, why don't you tell me what that -- Habanos, S.A. 

        2    was organized at the time of that dinner, is that right? 

        3             At the time of the dinner in Paris, were you working 

        4    for Cubatabaco or Habanos, S.A.? 

        5    A.  For Cubatabaco. 

        6    Q.  Now why don't you tell the court what Cubatabaco and Cigar 

        7    Aficionado did with respect to organizing that dinner together. 

        8    A.  Well, Cubatabaco participated in the organization by 

        9    providing the cigars that were going to be tasted at this 

       10    dinner.  At that time Cubatabaco, by Mr. Marvin Shanken, it was 

       11    said that the brand that was going to be tasted at the dinner 

       12    was going to be COHIBA, and they brought out two different 

       13    formats that had never been introduced before. 

       14    Q.  Who is "they?" 

       15    A.  I repeat, because there can be a misunderstanding during 

       16    the translation. 

       17             Cubatabaco decided that the brand that was going to be 

       18    tasted during the Dinner of the Century was going to be COHIBA. 

       19    And upon request of Mr. Marvin Shanken and upon request of 

       20    Cubatabaco, the factories produced, were produced two vitolas 

       21    or two formats that had never been produced before that had 

       22    been manufactured specifically for this dinner.  And also 

       23    Cubatabaco, upon Mr. Marvin Shanken's request, provided special 

       24    boxes under the brand Trinidad.  And also Cubatabaco took the 

       25    responsibility of having those boxes packaged in a very special 
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        1    way, with Fidel Castro's signature, so that those boxes would 

        2    be auctioned at the dinner. 

        3    Q.  With whose signature? 

        4    A.  Fidel Castro's. 

        5    Q.  Please go on. 

        6    A.  So as far as Cubatabaco, the participation or the 

        7    involvement of Cubatabaco had to do with the involvement of 

        8    Mr. Francisco Padron, who at the time, he was the director of 

        9    the company, Mr. Francisco Padron. 

       10    Q.  And your testimony is he attended the dinner? 

       11    A.  Yes. 

       12    Q.  Did you attend the dinner? 

       13    A.  No. 

       14    Q.  Do you know if any Americans attended the dinner, other 

       15    than Mr. Shanken? 

       16    A.  Yes, more North Americans went there. 

       17    Q.  Do you know how many? 

       18    A.  Approximately half of the participants, as I understand it, 

       19    were Americans. 

       20    Q.  What is your information based on? 

       21    A.  Well, basically in the information and the report that 

       22    Mr. Shanken published in the magazine Cigar Aficionado 

       23    regarding this specific thing. 

       24    Q.  And did you read that after your deposition was taken? 

       25    A.  What do you mean? 
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        1    Cubatabaco? 

        2    A.  Well, I did work for Cubatabaco, but in November of '94 I 

        3    was out of the company because of maternity leave for a period 

        4    of six months. 

        5    Q.  I see. 

        6    A.  So when I came back, I didn't have the time.  I didn't read 

        7    the magazine. 

        8    Q.  Thank you. 

        9             And when you came back, you didn't come back to 

       10    Cubatabaco, did you, you came back to Habanos, S.A.? 

       11    A.  That's right. 

       12    Q.  But now in preparation for coming here to testify you 

       13    caught up on your back reading of Cigar Aficionado, is that 

       14    right? 

       15             MR. KRINSKY:  Objection. 

       16             THE COURT:  Overruled. 

       17    A.  I don't understand what you mean. 

       18    Q.  Let me ask you this.  You regularly read Cigar Aficionado, 

       19    at least when you are not on maternity leave, right? 

       20    A.  Regularly. 

       21    Q.  And indeed you work closely, both while you were at 

       22    Cubatabaco and at Habanos, S.A. with Mr. Shanken and 

       23    Mr. Suckling and other people from Cubatabaco -- from Cigar 

       24    Aficionado, don't you? 

       25    A.  Yes. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           63 

             35RHEMP3                 Lopez-Garcia - cross 

        1    Q.  Just so the record is clear on this, do you remember now 

        2    the dates of your maternity leave? 

        3    A.  November 1, 1994 through May '95. 

        4    Q.  Was that the only maternity leave since you have been at 

        5    Habanos, S.A.? 

        6    A.  No, I also had the pleasure of having another maternity 

        7    leave from September of '98 through March '99. 

        8    Q.  Well, congratulations. 

        9             Now, I had asked you before about your working 

       10    relationship with Mr. Shanken and Mr. Suckling, and you 

       11    actually met with them in 1992 before Mr. Shanken launched his 

       12    magazine, didn't you? 

       13    A.  Yes. 

       14    Q.  And indeed, you entered -- Cubatabaco entered into an 

       15    agreement with Mr. Shanken at that meeting, didn't it? 

       16    A.  An agreement?  Well, we did agree upon certain things, but 

       17    I couldn't tell you legally speaking what exactly does 

       18    agreement mean. 

       19    Q.  Let's talk about the certain things.  OK? 

       20             Cubatabaco agreed to provide information to Cigar 

       21    Aficionado journalists, right? 

       22    A.  Yes. 

       23    Q.  And you agreed to help them whenever they visited Cuba, 

       24    right? 

       25    A.  Well, in that meeting I didn't make any commitment, I 
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        1    didn't have any responsibilities at the time. 

        2    Q.  Did you attend the meeting? 

        3    A.  Yes, I did go to the meeting. 

        4    Q.  Was anyone else from Cubatabaco at the meeting? 

        5    A.  Yes, the general director was there and the one who at the 

        6    time was the marketing director was also there. 

        7    Q.  And the general director's name was? 

        8    A.  Francisco Padron. 

        9    Q.  Francisco Padron, he is the same gentleman who attended the 

       10    Dinner of the Century, right? 

       11    A.  Yes. 

       12    Q.  And your predecessor's marketing director was there, right? 

       13    A.  Francisco Padron, no. 

       14    Q.  No.  In addition to Mr. Padron, in addition to you, the man 

       15    who preceded you as marketing -- I should apologize.  The man 

       16    or woman who preceded you as marketing director was also at the 

       17    meeting, right? 

       18    A.  Yes. 

       19    Q.  Was anyone else from Cubatabaco present at the meeting? 

       20    A.  I can't remember any other person. 

       21    Q.  What about Mr. Bernardo Gonzalez, was he at the meeting? 

       22    A.  No. 

       23    Q.  Do you know who he is? 

       24    A.  Yes. 

       25    Q.  In 1992, did he report to you? 
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        1    A.  No. 

        2    Q.  Does he report to you today? 

        3    A.  Yes. 

        4    Q.  When did he begin reporting to you? 

        5    A.  Since I became marketing director. 

        6    Q.  In December of '94 or in December of '93 when you became 

        7    marketing director of Cubatabaco? 

        8    A.  Since December of '93. 

        9    Q.  Now, who was there on behalf of what became the magazine 

       10    Cigar Aficionado other than Mr. Shanken? 

       11    A.  At the meeting? 

       12    Q.  At the meeting, yes. 

       13    A.  I don't remember exactly whether Mr. Suckling was there or 

       14    not.  I can't remember. 

       15    Q.  Was anyone else at the meeting other than Mr. Shanken, 

       16    perhaps Mr. Suckling, and the three people you described from 

       17    Cubatabaco? 

       18    A.  I cannot remember (in English). 

       19    Q.  You don't remember? 

       20    A.  I don't remember. 

       21    Q.  Now I ask you again, at that meeting Cubatabaco agreed with 

       22    Mr. Shanken to assist Cigar Aficionado and its journalists on 

       23    their visits to Cuba, didn't they? 

       24    A.  Yes. 

       25    Q.  And Cubatabaco also agreed to arrange interviews for the 
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        1    journalists, right? 

        2    A.  To coordinate the interviews, yes. 

        3    Q.  And to accompany them to tobacco factories connected with 

        4    the cigar industry, right? 

        5    A.  Yes. 

        6    Q.  And Cubatabaco also agreed to take out advertisements in 

        7    Cigar Aficionado for its cigar products, right? 

        8    A.  Yes, Cubatabaco decided to advertise the COHIBA brand for 

        9    that first edition. 

       10    Q.  My question was different, Ms. Lopez.  My question was, at 

       11    that meeting, Cubatabaco agreed to take out advertisements in 

       12    Cigar Aficionado for its products, didn't it? 

       13    A.  Yes. 

       14    Q.  And at that same meeting, Cigar Aficionado discussed 

       15    with -- strike Cigar Aficionado -- Mr. Shanken, because there 

       16    wasn't any Cigar Aficionado yet at the time of that meeting, 

       17    right? 

       18    A.  No, the magazine didn't exist as such.  There was a project 

       19    for a magazine to be. 

       20    Q.  Right. 

       21    A.  Exactly. 

       22    Q.  At that same meeting where these other agreements were 

       23    entered into between Mr. Shanken and Cubatabaco, the contents, 

       24    what would be in the first issue of the magazine was also 

       25    discussed, right? 
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        1    A.  About the content, no.  I don't remember that. 

        2    Q.  Do you remember suggesting that the premiere issue of Cigar 

        3    Aficionado should contain a major article on COHIBA?  Do you 

        4    remember that? 

        5    A.  Yes, it was suggested by Cubatabaco. 

        6    Q.  And as a matter of fact, you read the premiere issue, 

        7    didn't you, after it was published? 

        8    A.  Yes. 

        9    Q.  Did you see the premiere issue before it was published? 

       10    A.  No. 

       11    Q.  Did Cubatabaco get an advance copy? 

       12    A.  To my knowledge, no. 

       13    Q.  Did Mr. Shanken ask Cubatabaco to check the stories to see 

       14    if they were accurate? 

       15    A.  As far as I can remember, I don't know.  I couldn't confirm 

       16    it or deny it.  I don't know. 

       17    Q.  You don't know one way or another? 

       18    A.  I don't know. 

       19    Q.  But you did read the premiere issue after it was published, 

       20    you do remember that? 

       21    A.  Yes. 

       22    Q.  And you remember that it contained a major article on 

       23    COHIBA, right? 

       24    A.  Yes. 

       25    Q.  And the information from that article came from Cubatabaco, 
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        1    right? 

        2    A.  Well, actually, the information for that article came from 

        3    the cooperation of Cubatabaco and Suckling because both went to 

        4    the farms and to the factories and all those things helped to 

        5    make the article. 

        6    Q.  That's right.  So it is fair to say that you cooperated 

        7    with Mr. Suckling in gathering the information for the 

        8    article -- when I say "you," I mean Cubatabaco -- correct? 

        9    A.  Yes. 

       10    Q.  As a matter of fact, Cubatabaco did advertise in that first 

       11    issue, didn't it? 

       12    A.  Yes. 

       13    Q.  And it actually advertised the brand COHIBA, right? 

       14    A.  Yes. 

       15    Q.  And with the exception of that issue and the next issue, 

       16    Cubatabaco never advertised COHIBA in the magazine again, did 

       17    it? 

       18    A.  You mean an advertising page, an advertising insert, no. 

       19    Q.  The answer is no, you never did again? 

       20    A.  No. 

       21    Q.  But you continued to take advertisements out in Cigar 

       22    Aficionado, didn't you?  That is, Cubatabaco and its successor, 

       23    Habanos, S.A., continued to take out advertisements in Cigar 

       24    Aficionado, right? 

       25    A.  Yes. 
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        1    Q.  And those ads did not mention any brand other than Habanos, 

        2    did they? 

        3             MR. KRINSKY:  Objection, your Honor.  It assumes 

        4    Habanos is a brand. 

        5             THE COURT:  Overruled. 

        6    A.  Well, yes, every advertisement that went into the Cigar 

        7    Aficionado magazine referred to origin, denomination Habanos. 

        8    Q.  Did it refer to any cigar brand? 

        9    A.  No. 

       10    Q.  Do you have a business card with you? 

       11    A.  No, not with me. 

       12             MR. KIRBY:  I would ask for a copy of Mr. Gonzalez's 

       13    business card. 

       14    Q.  In the meantime, I am going to show you what has been 

       15    marked for identification as Defendants' Exhibit 501A for 

       16    identification and ask if that can be put on the screen. 

       17             I have been too successful, your Honor.  I am getting 

       18    Mr. Gonzalez's business card up instead in black and white, 

       19    which doesn't help very much.  So if we could get 501A. 

       20    Q.  I am handing the witness 501A for identification. 

       21             MR. KIRBY:  Your Honor, for convenience, perhaps I can 

       22    hand it up. 

       23             THE COURT:  Fine.  Thank you. 

       24    Q.  This is a question that is partly a translation question, 

       25    and I would like to address it to the witness.  Perhaps she can 
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        1    ran in Cigar Aficionado after the first two issues, right? 

        2    A.  Excluding everything that has to do with Havana House, that 

        3    is right. 

        4    Q.  What is Havana House? 

        5    A.  It is the company that distributes cigars, Habanos cigars 

        6    in Canada. 

        7    Q.  And what is the relationship between Havana House and 

        8    Habanos, S.A.? 

        9    A.  Havana House is the exclusive distributor for the whole 

       10    country, Canada. 

       11    Q.  Ms. Lopez, are you about to take another job? 

       12    A.  I don't know.  No, up until now, no. 

       13    Q.  Let me be more specific. 

       14             Have you been informed that you were going to move to 

       15    a different position? 

       16    A.  Well, I was informed that there is a possibility for me to 

       17    take a job in a different territory but up until now I am still 

       18    fulfilling the same responsibilities. 

       19    Q.  Is that different territory Canada? 

       20    A.  It's one of the territories being considered. 

       21    Q.  And is it to work with Havana House? 

       22    A.  If it were to be Canada, yes. 

       23    Q.  Now, my understanding is that your relationship, the 

       24    relationship between Habanos and Cubatabaco and Cigar 

       25    Aficionado continues up to today, is that correct? 
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        1             MR. KRINSKY:  Did I hear correctly that he is asking 

        2    about both Cigar Aficionado, Cubatabaco and Habanos in one 

        3    sentence? 

        4             THE COURT:  That is my understanding. 

        5             MR. KRINSKY:  Objection, your Honor. 

        6             THE COURT:  Overruled. 

        7    Q.  Is that correct? 

        8    A.  Yes, Habanos still has a relationship with Cigar Aficionado 

        9    up to this date. 

       10    Q.  And that includes paying the expenses for Cigar Aficionado, 

       11    Mr. Shanken and colleagues, to attend these events in Havana? 

       12    A.  Well, it covers the expenses that correspond to their 

       13    participation in the event. 

       14    Q.  Do I understand you are saying that Habanos covers the 

       15    expenses related to their participation in the event, is that 

       16    correct? 

       17    A.  Yes. 

       18    Q.  And how many people from Cigar Aficionado does Habanos pay 

       19    for for these events? 

       20    A.  Well, we always invite two people.  Sometimes one of them 

       21    attends, sometimes both of them attend, sometimes we have 

       22    gotten three people. 

       23    Q.  Okay. 

       24             And if you get three you pay for three, right? 

       25    A.  Yes. 
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        1    Q.  And Mr. Shanken has also been honored by Habanos, hasn't 

        2    he? 

        3    A.  Yes. 

        4    Q.  As a matter of fact, he was actually named Habano man of 

        5    the year for communications in 1995, wasn't he? 

        6    A.  Habanos man of the year in the communications category, 

        7    that is correct. 

        8    Q.  Is Habano man of the year different than Habanos man of the 

        9    year? 

       10    A.  It is different. 

       11    Q.  What is the difference? 

       12    A.  Because there are different categories of Habanos men of 

       13    the year, not only in communications.  There are other 

       14    categories. 

       15    Q.  Okay. 

       16             But the Habano-Habanos doesn't make a difference, it's 

       17    just the category he is in, is that right? 

       18    A.  Well, I mean, I don't know if in English it makes a 

       19    difference.  But I know in Spanish it makes a difference.  If 

       20    you say it is the man of Habano or the Habanos man of the year, 

       21    so for us we say the Habanos man of the year. 

       22    Q.  Which is a higher honor? 

       23             THE INTERPRETER::  You are asking which one of the 

       24    two? 

       25             MS. KIRBY:  Yes. 
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        1             MR. KRINSKY:  Objection, there is no testimony that 

        2    there is another category of Habanos. 

        3             THE COURT:  Overruled. 

        4    A.  Well, there is only one category.  The prize has been named 

        5    be Habanos man of the year and that has been institutionalized 

        6    in order to recognize the accomplishments of certain people in 

        7    certain categories. 

        8    Q.  Thank you. 

        9             When was the first award made, in 1995? 

       10    A.  Yes. 

       11    Q.  And so Mr. Shanken was one of the first to be honored, 

       12    right? 

       13    A.  Yes. 

       14    Q.  And when he was honored for communications he was being 

       15    honored for Cigar Aficionado, right? 

       16    A.  I don't understand. 

       17    Q.  Who decided to honor Mr. Shanken? 

       18    A.  It was an agreement of the board of directors of Habanos. 

       19    Q.  Did you discuss it with Mr. Shanken? 

       20    A.  We just communicated to him whether he was in agreement 

       21    about receiving that category and he accepted. 

       22    Q.  And did you participate as a member of the board of 

       23    directors of Habanos? 

       24    A.  Yes. 

       25    Q.  And did you make the suggestion to honor him and give him 
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        1    this specific honor? 

        2    A.  Yes. 

        3    Q.  And Mr. Shanken had been helpful to you in ways that we 

        4    have not yet discussed, hadn't he?  For example, he gave you a 

        5    copy of a survey that he had conducted for Wine Spectator and 

        6    published in 1992, didn't he? 

        7    A.  No, it's not true.  Well, the survey or the summary of the 

        8    survey that we received was the same one that all the companies 

        9    that were involved with Cigar Aficionado received.  It was a 

       10    report that was advertised. 

       11    Q.  A report that was advertised?  Where was it advertised? 

       12    A.  It is the report that goes prior to the launching of the 

       13    magazine, Cigar Aficionado, that let's everybody know what is 

       14    the profile of the consumers that this product is going to 

       15    target. 

       16    Q.  So Mr. Shanken furnished you with a copy of the survey that 

       17    he had conducted in connection with deciding to launch Cigar 

       18    Aficionado, didn't he? 

       19             MR. KRINSKY:  Objection, it misstates her testimony, 

       20    your Honor. 

       21             THE COURT:  Overruled. 

       22    A.  It's not a copy of the survey.  It is just the summary or 

       23    the part that he published.  I mean, I don't know if that 

       24    entailed the whole survey.  I never received the whole thing. 

       25    I don't know. 
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        1    Q.  But you did receive from Mr. Shanken some type of report 

        2    about that survey, is that correct? 

        3    A.  Well, yes, as I said, he gave us the summary of that 

        4    survey, a summary that was published and given to all the 

        5    entities that had to do with the launching of the magazine as 

        6    target customers. 

        7    Q.  So Mr. Shanken had given you that report prior to the time 

        8    you had the meeting where you agreed to advertise in Cigar 

        9    Aficionado, right? 

       10    A.  I think it was in the same meeting where that report was 

       11    handed out. 

       12    Q.  And you knew that the results, whatever it is that 

       13    Mr. Shanken communicated to you, came from a survey, right? 

       14    A.  That is what he explained. 

       15    Q.  All right. 

       16             And you have a post graduate degree in marketing, 

       17    don't you? 

       18    A.  Yes. 

       19    Q.  And you are familiar with surveys, aren't you? 

       20    A.  Yes. 

       21    Q.  And, indeed, your company, Cubatabaco, in the 1980s 

       22    conducted surveys in certain countries, didn't it? 

       23    A.  Yes. 

       24    Q.  And the countries included Spain, right? 

       25    A.  Yes. 
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        1    Q.  Switzerland? 

        2    A.  Yes. 

        3    Q.  Any other countries? 

        4    A.  The United Kingdom. 

        5    Q.  The United Kingdom.  Any other countries? 

        6    A.  No. 

        7    Q.  And you conducted the survey in the United Kingdom before 

        8    you decided to launch COHIBA in the United Kingdom in 1985, is 

        9    that correct? 

       10    A.  What?  1995? 

       11    Q.  I said '85, I thought. 

       12             THE INTERPRETER::  The interpreter must have made a 

       13    mistake. 

       14             1985. 

       15    A.  No, the survey was done at the same time, that is, '88-'89. 

       16    Q.  The same time as you conducted the survey in Spain? 

       17    A.  Yes. 

       18    Q.  The same time you conducted the survey in Switzerland? 

       19    A.  Yes. 

       20    Q.  And you did in fact begin selling COHIBA in the UK in 1985, 

       21    right? 

       22    A.  Yes. 

       23    Q.  And in Spain in 1982, right? 

       24    A.  Yes. 

       25    Q.  And in Switzerland in what year? 
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        1    A.  Well, I don't remember the exact date but I remember that 

        2    when I started working for the purchasing department in 1986 

        3    they were already exporting to Switzerland. 

        4    Q.  And was that to duty-free stores or for general sales in 

        5    Switzerland? 

        6    A.  Well, there was one exclusive distributor, Mr. Gerard, who 

        7    handled both the domestic market and the duty-free market. 

        8    Q.  And was he expected to supply both the domestic market in 

        9    Switzerland and duty free? 

       10    A.  That is what I understand. 

       11    Q.  Now, after the surveys in Switzerland, Spain and the UK, 

       12    has Habanos or Cubatabaco conducted any other surveys about 

       13    cigar smoking? 

       14    A.  Recently in the year 2000. 

       15    Q.  And what country? 

       16    A.  Spain, United Kingdom, France and Germany. 

       17    Q.  And other than the surveys you just testified to, had 

       18    Cubatabaco or Habanos sponsored any other surveys or asked for 

       19    any other surveys to be conducted? 

       20    A.  With respect to what? 

       21    Q.  With respect to cigars. 

       22    A.  Well, some other studies have been made when developing 

       23    other brands, yes. 

       24    Q.  Okay. 

       25             What other brands? 
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        1    markets. 

        2    Q.  So the characterization is different than the notoriety of 

        3    the brand, is that right? 

        4    A.  The survey contained both goals. 

        5    Q.  Okay. 

        6             And is reputation of a brand the same as notoriety of 

        7    a brand? 

        8    A.  They are linked, very linked. 

        9    Q.  Is fame or well-known closer to notoriety? 

       10    A.  It is closer to notoriety than to reputation. 

       11    Q.  And you had no part in designing that survey, is that 

       12    correct? 

       13    A.  No. 

       14    Q.  And did you ever ask Mr. Shanken to conduct any surveys for 

       15    Cubatabaco or Habanos? 

       16    A.  No. 

       17    Q.  Did you ever suggest to him that he might want to follow up 

       18    on his '92 survey? 

       19    A.  No. 

       20    Q.  You have a relationship, that is, Cubatabaco or Habanos has 

       21    a relationship with a company called Hunter & Franco, is that 

       22    correct? 

       23    A.  Hunter & Franco, yes. 

       24    Q.  As a matter of fact, that company is 50 percent owned by 

       25    Habanos, isn't it? 
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        1    A.  I don't know exactly what the participation of the company 

        2    is.  I don't have information regarding that. 

        3    Q.  But you do know that it's owned in some part by Habanos, 

        4    right? 

        5    A.  Well, the information I have is that they are our 

        6    distributors.  We have a contract of exclusive distribution 

        7    with them but I don't know anything regarding participation of 

        8    Hunter & Franco. 

        9    Q.  Do you know a Mr. Simon Chase? 

       10    A.  Yes. 

       11    Q.  And is he an officer of Hunter & Franco? 

       12    A.  Yes. 

       13    Q.  And Hunter & Franco has operations for Cubatabaco to -- 

       14    it's a distributor for Habanos Cubatabaco in England, is that 

       15    right? 

       16    A.  Yes. 

       17    Q.  Any other countries? 

       18    A.  Ireland and Gibralter. 

       19    Q.  Do you know whether they have operations in any other 

       20    country in the world apart from being a distributor for 

       21    Habanos? 

       22    A.  No. 

       23    Q.  Mr. Shanken wanted to interview Fidel Castro, didn't he? 

       24    A.  Yes. 

       25    Q.  And Cubatabaco and Habanos helped him get that interview, 
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        1    is that right? 

        2    A.  Yes. 

        3    Q.  And despite your help it took 2 years, is that right? 

        4    A.  Well, I don't know exactly how long it took Mr. Shanken 

        5    from the moment he requested the interview.  What I can explain 

        6    is that from the moment that we, that is, Cubatabaco, requested 

        7    the interview until the moment it was granted to him no more 

        8    than 3 to 4 months went by. 

        9    Q.  Okay. 

       10             So when he reported to his readers that it had taken 

       11    him nearly 2 years of persistent letters and phone calls, that 

       12    involved a time period when he had not thought to ask for 

       13    Cubatabaco-Habanos' help, is that right? 

       14             MR. KRINSKY:  Objection. 

       15             THE COURT:  Overruled. 

       16    A.  I don't know what Mr. Shanken was referring to.  I couldn't 

       17    interpret what he meant when he addressed his readers. 

       18    Q.  Okay. 

       19             Let me ask you a couple of questions about your 

       20    surveys, Ms. Lopez. 

       21             When did you last see the surveys conducted in the UK 

       22    and Switzerland? 

       23    A.  The surveys -- as I said, in the year 2000 we performed the 

       24    last study. 

       25    Q.  I am sorry, let me be clear. 
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        1             Do you say that? 

        2    A.  Yes. 

        3    Q.  And now you don't include in that list all the articles of 

        4    Cigar Aficionado that mention COHIBA, do you? 

        5    A.  I'm not sure.  It's a collection, but I'm not sure whether 

        6    all of them are included. 

        7    Q.  Did you read all these articles? 

        8    A.  Yes. 

        9    Q.  Did you read them generally, except when you were on 

       10    maternity leave, at or about the time they were written? 

       11    A.  Regularly. 

       12    Q.  Did you notice any errors in these articles? 

       13    A.  I don't remember. 

       14    Q.  Do you ever remember referring to your colleague 

       15    Mr. Shanken or Mr. Suckling and telling them that there were 

       16    errors in any of these articles? 

       17    A.  I don't remember. 

       18    Q.  Did you ever write a letter to Cigar Aficionado or cause 

       19    anyone at Cubatabaco or Habanos to write a letter saying that 

       20    any of these articles were inaccurate? 

       21    A.  With respect to these articles, never. 

       22    Q.  Now, Mr. Padron was your boss during 1993 and 1994, wasn't 

       23    he? 

       24    A.  Yes. 

       25    Q.  And you know that Mr. Padron was interviewed by the people 
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        1    you worked with at Cigar Aficionado, wasn't he? 

        2    A.  Yes. 

        3    Q.  Now, in this list of articles that mention COHIBA, you 

        4    don't include those articles, do you? 

        5    A.  Excuse me?  In this list of articles -- what I understood 

        6    of the translation, what you asked me was whether in this list 

        7    of articles are not included the articles where COHIBA is 

        8    mentioned. 

        9    Q.  Let me try again, Ms. Lopez.  I said, your boss, 

       10    Mr. Padron, was interviewed by Cigar Aficionado twice.  Do you 

       11    remember that? 

       12    A.  Yes. 

       13    Q.  And in those interviews he was asked about COHIBA, wasn't 

       14    he? 

       15    A.  Yes. 

       16    Q.  And you read those articles at or about the time they were 

       17    published, didn't you? 

       18    A.  Regularly. 

       19    Q.  I am not asking about regularly, Ms. Lopez, I am asking 

       20    about those two articles.  You read them at or about the time 

       21    they were published, didn't you? 

       22    A.  Yes. 

       23    Q.  I am going to put in front of you what has been marked for 

       24    identification as D73, which is the cover page of the spring 

       25    1994 issue of Cigar Aficionado, and it contains an article 
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        1    entitled Inside Cuban Cigars, Cigar Aficionado Interviews 

        2    Cubatabaco's Top Official Francisco Padron.  And D72, which is 

        3    the spring '93 issue of Cigar Aficionado, the cover page and an 

        4    article entitled Interview, Francisco Padron, Havana, November 

        5    1992. 

        6             MR. KIRBY:  Your Honor, I hate to do additional 

        7    clutter, but would it be easier for the court if we handed up 

        8    copies? 

        9             THE COURT:  Sure. 

       10    Q.  Now you don't have any doubt, do you, Ms. Lopez, that these 

       11    articles discuss COHIBA, do you? 

       12    A.  No. 

       13    Q.  And you also don't have any doubt that these articles are 

       14    not included in the list of articles which you set out in your 

       15    direct testimony? 

       16    A.  They're not included. 

       17    Q.  Now, you never told Mr. Shanken that his report of these 

       18    interviews was an inaccurate report, did you? 

       19    A.  No, I didn't tell him. 

       20    Q.  And Mr. Padron never complained to you about the report of 

       21    his interviews with Mr. Shanken, did he? 

       22    A.  No. 

       23    Q.  Indeed, nobody at Cubatabaco or Habanos ever said to you 

       24    that these articles are not accurate reports of the interview 

       25    with -- interviews with Mr. Padron, did they? 
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        1    A.  I don't know if somebody from Cubatabaco said something, 

        2    but as far as I know, no. 

        3    Q.  Let's look first at Defendants' 72 for identification. 

        4             MR. KIRBY:  By the way, your Honor, I am going to 

        5    offer Defendants' 72 and Defendants' 73 for identification, I 

        6    am going to offer them into evidence as accurate accounts of 

        7    the interview with Mr. Padron.  I will offer specific portions 

        8    as admissions. 

        9             THE COURT:  They are admitted. 

       10             MR. KIRBY:  Thank you. 

       11             MR. KRINSKY:  Your Honor, if the offer is being made 

       12    now, we object, of course.  There is a pretty big hearsay issue 

       13    here, your Honor. 

       14             THE COURT:  I recognize that there is a hearsay issue; 

       15    however, I will admit them. 

       16             MR. KRINSKY:  Is it for the truth of their reporting 

       17    of Mr. Padron, your Honor, or that they were published? 

       18             THE COURT:  Certainly that they were published. 

       19             MR. KIRBY:  Your Honor, I am going to specifically 

       20    offer, as I advised, these as accurate reports and I am going 

       21    to offer the content as admissions.  The highest-ranking person 

       22    from Cubatabaco, who will be here, and a member of the board of 

       23    Habanos has testified about the relationship between Cigar 

       24    Aficionado -- 

       25             THE COURT:  No, I will admit them.  They are hearsay. 
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        1    They haven't been rejected. 

        2             MR. KRINSKY:  This was a much litigated issue on 

        3    summary judgment, your Honor might remember, on whether they 

        4    would be hearsay, and various points were made about language, 

        5    about recording, about the failure to call Mr. Shanken to 

        6    verify -- 

        7             THE COURT:  I take it the interviewer is not going to 

        8    testify. 

        9             MR. KRINSKY:  He was available, your Honor.  That was 

       10    our point on summary judgment, that they never called in all 

       11    this time the interviewer to testify in the two years, three 

       12    years we have been hearing about the Padron interview, and he 

       13    is here in New York, your Honor. 

       14             MR. KIRBY:  He is here in New York and I offered to 

       15    call him specifically and only, if anyone wants to, to testify 

       16    that he accurately reported these interviews, but counsel moved 

       17    in front of the court for an order excluding him. 

       18             I think that these have all the indicia of 

       19    reliability.  We have Ms. Lopez testifying.  I won't repeat 

       20    what your Honor has heard about the lack of objection from 

       21    anybody at any time to what their partner has reported in these 

       22    articles. 

       23             MR. KRINSKY:  On the summary judgment we actually had 

       24    a fairly long legal argument, factual argument about exactly 

       25    this point, and the cases are just legion.  Newspaper articles 
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        1    don't prove the contents of the statement. 

        2             What you should do, if you call the reporter and then 

        3    if the reporter verifies it, then you have something that is 

        4    admissible.  We made the point then and we have made it 

        5    throughout, Mr. Shanken was available here in New York for two 

        6    years, three years for discovery.  When Mr. Kirby offered, 

        7    wanted to call Mr. Shanken, it was on the eighth affirmative 

        8    defense, a new defense, and we said he had been available all 

        9    this time and it would be prejudicial to us for him now to be 

       10    called at this late date.  Your Honor ruled in our favor and 

       11    struck him from the list. 

       12             So we are exactly back where we were before, your 

       13    Honor.  We have no objection to -- obviously this was 

       14    published.  But as to the truth of what Mr. Padron -- whether 

       15    it accurately reports what Mr. Padron said or in what language 

       16    even, I believe, your Honor, it is pretty clearly hearsay. 

       17             THE COURT:  Obviously, it is going to be admitted. 

       18    The weight I give it I will consider. 

       19             I have heard everything Mr. Kirby has said.  I think I 

       20    am going to take it for the truth of the matters asserted.  If 

       21    anybody wants to call Shanken or whoever did the interview, 

       22    that is fine. 

       23             MR. KIRBY:  Thank you, your Honor. 

       24             (Defendant's Exhibits 72 and 73 received in evidence) 

       25    BY MR. KIRBY: 
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        1    Q.  Ms. Lopez, in this article, I am now looking at D72, you 

        2    will note that this article begins by saying, Francisco 

        3    Padron -- this is not part of the interview, this is part of 

        4    the description.  It says, Triumphantly stood at the podium in 

        5    the century's old palace of the captain's general, and it goes 

        6    on to describe how COHIBA became a symbol of the best from 

        7    Cuba. 

        8             Do you see that? 

        9    A.  Yes. 

       10    Q.  And you see that the next paragraph says, His face was 

       11    difficult to see through the haze of fresh COHIBA smoke. 

       12             Do you see that? 

       13    A.  Yes. 

       14    Q.  Now go to the next column where Cigar Aficionado, CA, says: 

       15    What is the future strategy for Cuban cigars? 

       16             Do you see that?  Do you see that, Ms. Lopez? 

       17    A.  Well, I don't see it exactly, but ask your question. 

       18    Q.  I want to make sure you do see it exactly. 

       19             You don't have any trouble reading the English 

       20    article, do you? 

       21    A.  No, I don't have any difficulty, but it is just I have a 

       22    hard time finding it because of the small font. 

       23    Q.  I'm sorry.  Take a look there.  Does that help?  I have 

       24    underlined it. 

       25    A.  Oh, I was looking at the next page. 
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        1    through the advertisement? 

        2    A.  Well, I couldn't tell you exactly what Mr. Padron meant to 

        3    say here.  I mean, yes, we saw the smoke ad a while ago here, 

        4    but I don't know for a fact whether he is referring to that 

        5    specific ad or not. 

        6    Q.  I was not -- I apologize.  I was not trying to confuse you. 

        7             Habanos uses the smoke ad frequently, doesn't it? 

        8    A.  Yes. 

        9    Q.  And do you have an understanding that when Mr. Padron is 

       10    talking about the smoke ad, that he is talking about that ad 

       11    that Habanos frequently uses?  Do you understand that? 

       12    A.  I repeat, I don't know what Mr. Padron meant when he said 

       13    those words, but it seems that indeed he is referring to that 

       14    ad. 

       15    Q.  Thank you. 

       16             By the way, the record should note that I misspoke 

       17    when I was reading this.  I said Havana, not Habanos, and 

       18    obviously it reads Havana, now Habanos. 

       19             That's correct, isn't it? 

       20             Now, as of November '92 what Mr. Padron said to Cigar 

       21    Aficionado was in fact the strategy of Habanos with respect to 

       22    Cuban cigars, isn't it? 

       23             MR. KRINSKY:  Objection, your Honor, as to what part 

       24    of this article he is referring to as expressing the strategy. 

       25             THE COURT:  Sustained.  I am not sure I've got it. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           106 

             35RHEMP5                 Lopez-Garcia - cross 

        1             MR. KIRBY:  Let me try again. 

        2    Q.  The question that Mr. Padron was asked, according to this 

        3    report is, What is the future strategy for Cuban cigars? 

        4             Do you see that? 

        5    A.  Yes. 

        6    Q.  And what is reported to be Mr. Padron's answer is in fact a 

        7    strategy, the strategy for Habanos, is it not, in 1992? 

        8             MR. KRINSKY:  Your Honor, two parts to that question 

        9    were revised.  I object without a clean question. 

       10             THE COURT:  Overruled. 

       11    A.  Well, I couldn't speak for Mr. Padron as to whether he said 

       12    that as a strategy -- 

       13             THE COURT:  No, that is not the question. 

       14    Q.  The question, Ms. Lopez, was that in fact what is described 

       15    in this report was the strategy of Habanos -- excuse me, 

       16    Cubatabaco in 1992? 

       17             MR. KRINSKY:  My objection, your Honor, is now we are 

       18    talking about report.  Before we were talking about a 

       19    paragraph.  I think we need to be very precise. 

       20             THE COURT:  Let's everybody get into the act. 

       21             That statement in the article, is that an accurate 

       22    statement of the policy of your company at the time? 

       23             THE WITNESS:  No. 

       24    Q.  In which respect do you say that that is an inaccurate 

       25    description of the strategy?  Tell me every way in which it is 
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        1    inaccurate. 

        2    A.  Well, at that time and since 1990, a general strategy had 

        3    already been defined based on two basic elements.  One, the 

        4    development of the brand image as a whole of all the brands 

        5    and, secondly, the support of all these brands based upon the 

        6    origin, denomination Habanos. 

        7             In this paragraph, only one part of this strategy can 

        8    be seen. 

        9    Q.  When Mr. Padron is reported to have said, We want to have 

       10    Habano cigar, not a brand name, you would disagree with that, 

       11    that that was the strategy, is that correct? 

       12             MR. KRINSKY:  Apology, your Honor.  We have shifted to 

       13    the phrase what Mr. Padron said rather than what is on this 

       14    page. 

       15             I object to that. 

       16             THE COURT:  Overruled. 

       17    A.  Can you repeat the question? 

       18             MR. KIRBY:  May I have it read, your Honor? 

       19             THE COURT:  Yes. 

       20             (Record read) 

       21    A.  Yes. 

       22    Q.  Now let me ask you to look at Defendants' Exhibit 73. 

       23             As we look at that, will you tell me whether between 

       24    the time Defendants' Exhibit 72 came to your attention, which 

       25    was in the winter -- the spring edition of Cigar Aficionado, 
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        1    Q.  Now, Mr. Padron was interviewed again as reported in 

        2    Defendant Exhibit 73. 

        3             you have that in front of you, right? 

        4    A.  Yes. 

        5    Q.  And at the bottom of page 76, if Ms. Lopez can read this 

        6    herself, then perhaps it doesn't need to be translated. 

        7             Do you see the question that purports to have been 

        8    asked Mr. Padron, "If the embargo ended tomorrow or 2 or 5 

        9    years from now, have you thought about how it would happen and 

       10    what the scenario would be?  You would have problems with 

       11    certain brands as far as trademark issues and with other brands 

       12    you do not have a problem.  Have you thought how you would 

       13    introduce your brands to the American market?" 

       14             Do you see that question? 

       15    A.  Yes. 

       16    Q.  And Mr. Padron is reported to have replied "First, there is 

       17    going to be a fight.  We have not been able to have the brand 

       18    name in the United States because of the embargo." 

       19             MS. KIRBY:  I don't think you need to translate that 

       20    for her.  She can read it. 

       21             MR. KRINSKY:  We should ask the witness whether she 

       22    wants it translated or not. 

       23             THE COURT:  All right. 

       24             THE WITNESS:  It's not necessary to translate this 

       25    part. 
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        1    Q.  "It was forced by you, the United States.  It was not 

        2    decided by our side.  Your side decided on this.  So maybe 

        3    there is going to be a fight but we are not going to fight in 

        4    order to get our cigars into the United States.  And as we 

        5    always say, a Habano cigar is a Habano cigar with the name of 

        6    Marvin or Padron or Meyer or whatever goes on the cigar it is a 

        7    Habanos.  So we are going to let everybody know who you are 

        8    here and this is a Habano.  We are not going to fight with 

        9    somebody else because he owns the brand name of COHIBA or 

       10    Montecristo in America.  We have been living without that for a 

       11    long time." 

       12             Do you see that? 

       13    A.  Yes. 

       14    Q.  And you read this, you told us, at or about the time it was 

       15    reported? 

       16    A.  Yes. 

       17    Q.  And you told us you never said to Cigar Aficionado that 

       18    this report was wrong. 

       19             Did you ever tell Mr. Padron that you disagreed with 

       20    what he said in this interview? 

       21    A.  No. 

       22    Q.  And, as a matter of fact, Ms. Lopez, you had known that a 

       23    number of different brands that were being sold by Cubatabaco 

       24    and then Habanos in other countries, including Cuba, were 

       25    registered to different people in the United States, correct? 
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        1    A.  Yes. 

        2    Q.  And you found that out in 1989, hadn't you? 

        3    A.  Yes. 

        4    Q.  And you have said that you were surprised when you found 

        5    that out in 1989 after you returned from Mexico? 

        6    A.  Yes. 

        7    Q.  But you knew it and you knew that the legal department knew 

        8    it too, didn't you, in 1989? 

        9    A.  1989, yes. 

       10    Q.  And did you ever discuss that in 1989 with the legal 

       11    department? 

       12    A.  No. 

       13    Q.  Or in 1990? 

       14    A.  No. 

       15    Q.  Or in 1991? 

       16    A.  No. 

       17    Q.  Or in 1992? 

       18    A.  No. 

       19    Q.  Or in 1993? 

       20    A.  I don't remember ever having discussed the topic with the 

       21    legal department. 

       22    Q.  And you knew, did you not, after 1989 that Montecristo in 

       23    the United States was owned by another company, not Cubatabaco, 

       24    didn't you? 

       25    A.  Yes. 
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        1    Q.  And you knew that PARTAGAS was owned by General Cigar? 

        2    A.  Yes. 

        3    Q.  And you knew that Jolla de Monterey was owned by General 

        4    Cigar? 

        5    A.  I don't remember. 

        6    Q.  Do you know of a company called Max Rohr, Inc.? 

        7    A.  Max Rohr, I have no knowledge.  I don't know exactly what 

        8    you are saying. 

        9    Q.  Do you know of a company called Consolidated? 

       10    A.  Yes. 

       11    Q.  Did you know that Consolidated owned Montecristo in the 

       12    United States? 

       13    A.  Yes. 

       14    Q.  Do you know of a company called Tobacolera? 

       15    A.  Yes. 

       16    Q.  And that is a Spanish company? 

       17    A.  Well, I associated it with Arturo Fuentes' company. 

       18    Q.  And therefore where is Tobacolera organized? 

       19    A.  I don't know what you are talking about. 

       20    Q.  Well, you say Tobacolera was not a Spanish company. 

       21             Is it a company of some other country, as far as you 

       22    know? 

       23    A.  What time frame are you talking about please? 

       24    Q.  Well, right now I am talking about the time frame, and you 

       25    are correct to ask me that, in '89, '90, '91, '92, '93. 
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        1    A.  Well, at that time Tobacolera was a tobacco distribution 

        2    company in Spain. 

        3    Q.  Cubatabaco's distribution company in Spain? 

        4    A.  No, it was not the distributor of Cubatabaco but it 

        5    distributed Cuban cigars among others. 

        6    Q.  Okay. 

        7             So as I understand it, your testimony is that you 

        8    don't know -- well, if I told you that Tobacolera owned Romeo 

        9    or Julietta, you don't know whether that is true or not? 

       10    A.  I don't know. 

       11    Q.  And in the same time period we are talking about, '89 to 

       12    '93, you knew that H. Upman was owned by Consolidated, didn't 

       13    you? 

       14             MR. KRINSKY:  Objection, we have no territory that we 

       15    are talking about in these questions. 

       16             MS. KIRBY:  I am sorry if I have confused anyone.  I 

       17    think Ms. Lopez knows that I am asking her about the United 

       18    States.  That is the way I began this series.  If I didn't, do 

       19    you understand that I am asking about the United States? 

       20             THE WITNESS:  Yes. 

       21    Q.  Thank you. 

       22             And you knew that Ramon Ilonas was owned by General 

       23    Cigar? 

       24    A.  Excuse me, counsel, and really I apologize but if you want 

       25    me to go brand by brand it is very difficult for me and it's an 
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        1    extremely legal question and I couldn't possibly have all that 

        2    information in my mind.  I couldn't possibly have what I wrote 

        3    at one time right here from the top of my mind.  Please don't 

        4    ask me to go brand by brand.  I apologize. 

        5    Q.  I understand what you are saying, Ms. Lopez, and I won't. 

        6    I won't ask you any further questions about this other than to 

        7    make sure that we understand that I understand correctly that 

        8    you knew in '89 when you found out for the first time that a 

        9    great many of the brands that Cubatabaco was selling cigars 

       10    under in Cuba and some other countries were owned by different 

       11    entities in the United States.  That is correct, isn't it? 

       12    A.  You mean they belonged to United States companies in the 

       13    United States, yes. 

       14    Q.  That is what I asked, yes. 

       15    A.  Yes. 

       16    Q.  Thank you. 

       17             Now, as far as you know, Ms. Lopez -- let me first ask 

       18    you about yourself. 

       19             At any time prior to 1997, did you in any way notify 

       20    General Cigar or any other company in the United States that 

       21    claimed ownership of the Cuban brand that Cubatabaco or Habanos 

       22    objected to their using the brand? 

       23             THE INTERPRETER::  Your Honor, the interpreter has a 

       24    hard time remembering such a long question.  If your Honor 

       25    allows me to interpret simultaneously so I don't lose any part 
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        1    of the question. 

        2             MS. KIRBY:  I will try and make it shorter. 

        3    Q.  Ms. Lopez, prior to 1997, to your knowledge, did you or 

        4    anyone else at Cubatabaco or Habanos ever tell any U.S. company 

        5    that you objected to their using a particular Cuban brand? 

        6    A.  I don't have information about that. 

        7    Q.  And you personally never made such an objection? 

        8    A.  No, that is a legal subject. 

        9    Q.  Now, am I correct that you have been on the board of 

       10    directors of Habanos since its formation? 

       11    A.  Yes. 

       12    Q.  And you still are today? 

       13    A.  No. 

       14    Q.  When did you cease being a member of the board of Habanos? 

       15    A.  Since the year 2000. 

       16    Q.  Now, I have not asked you about -- strike that. 

       17             You first learned that General Cigar owned the COHIBA 

       18    mark when Cubatabaco was conducting a study of the North 

       19    American cigar market in 1989, isn't that correct? 

       20    A.  Yes. 

       21    Q.  And that diagnosis of the North American cigar market did 

       22    not contain any strategies or plans, it was just an analysis of 

       23    sales in the United States, wasn't it? 

       24    A.  Yes, the part I was involved in had to do only with that. 

       25    Q.  And you never saw any plans at that time -- plans or 
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        1    strategies for selling Cuban cigars in the United States, did 

        2    you? 

        3    A.  A plan in writing, I never saw that. 

        4    Q.  And I take it, Ms. Lopez, that your answer goes right up to 

        5    the present day, that there are no written plans for selling 

        6    COHIBA in the United States, is that correct? 

        7    A.  To this day there is no written document with a plan 

        8    regarding that, at least I have not seen it. 

        9    Q.  And that there is no document, to your knowledge, that 

       10    references in any way the company's intention to sell COHIBA in 

       11    the United States if and when the embargo is lifted, is there? 

       12    A.  Yes. 

       13    Q.  I take it that means there are no such documents or plans, 

       14    right? 

       15    A.  Well, these are two different things.  One thing is a plan 

       16    and another thing is a document and I don't think a document 

       17    exists or at least I have not seen it. 

       18    Q.  Okay. 

       19             And there is no -- to be sure I understand this -- 

       20    business plan in writing, is there? 

       21    A.  Not that I know of. 

       22    Q.  Now, I am going to show you interrogatory number 52, which 

       23    was addressed to Cubatabaco and which Cubatabaco answered. 

       24             MS. KIRBY:  Your Honor, I am informed reliably that 

       25    there is no objection to our offer of Defendant Exhibit 212, 
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        1    which is the response of Cubatabaco to our second set of 

        2    interrogatories. 

        3             THE COURT:  It's admitted. 

        4             MS. KIRBY:  So I offer 212. 

        5             (Defendant's Exhibit  212 received in evidence) 

        6    Q.  I refer you to interrogatory number 52. 

        7             Do you see that? 

        8    A.  Yes. 

        9    Q.  And the answer or the question was "Identify the 

       10    individuals with knowledge concerning Cubatabaco's and/or 

       11    Habanos' business plans with respect to the COHIBA mark in the 

       12    United States, including all persons who you have consulted 

       13    regarding the same." 

       14             And this was answered on March 14, 2001, and the 

       15    answer is "Plaintiff has no response to business plans."  And 

       16    it goes on to say that "plaintiff further states that it 

       17    intends to sell COHIBA cigars in the United States when 

       18    permitted by United States law," and it identifies certain 

       19    individuals as having knowledge concerning the matter. 

       20             "To the extent of plaintiff's knowledge Habanos, S.A. 

       21    has no responsive business plans.  There are no responsive 

       22    documents in plaintiff's possession other than for such 

       23    documents as it has produced hitherto." 

       24             Now, that was answered March 14, 2001.  Is that answer 

       25    still true today? 
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        1    A.  This is a completely legal document.  I don't understand 

        2    what you talk about plaintiff.  I apologize. 

        3             What is your question? 

        4    Q.  Is it true -- and I will substitute Cubatabaco and 

        5    Habanos -- Cubatabaco and Habanos have no responsive business 

        6    plans. 

        7             Is that true? 

        8    A.  That they don't have a business plan with respect to what? 

        9    Q.  The United States, to selling COHIBA in the United States. 

       10    A.  As far as I know, no. 

       11    Q.  Let me ask you to look back at interrogatory number 50. 

       12             Now, that interrogatory says "state whether," and it 

       13    says plaintiff and it's really "Cubatabaco and/or anyone acting 

       14    on its behalf has ever prepared any marketing, advertising 

       15    and/or promotional materials in connection with the mark COHIBA 

       16    that have been used or were designed to be used in the United 

       17    States." 

       18             Do you see that? 

       19    A.  Yes. 

       20    Q.  And if you go down to response, the response is no. 

       21               What is that? 

       22    A.  It's just I haven't seen the answer. 

       23    Q.  It says "no" and it goes on "without qualification of the 

       24    foregoing, plaintiff, Cubatabaco, states that it understands 

       25    that Havana House and Hunters & Frankau distributors of Cuban 
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        1    cigars placed or considered the placement of advertisements in 

        2    Cigar Aficionado," do you see that? 

        3    A.  Yes. 

        4    Q.  Now, it's a fact, is it not, that concern was discussed by 

        5    the distributors about the legality of placing ads in the 

        6    United States for COHIBA when General Cigar owned the mark? 

        7    A.  Well, since I have been marketing director I never ran into 

        8    that concern.  I don't know if there was such a concern before 

        9    that. 

       10    Q.  Before you were marketing director in 1992, were you 

       11    advised that the distributors were concerned about the legality 

       12    of placing ads in Cigar Aficionado advertising COHIBA? 

       13    A.  I don't remember. 

       14    Q.  We will come back to that. 

       15             Let me just ask you this:  Have you ever been involved 

       16    in any discussions regarding what Cubatabaco would do if the 

       17    embargo were to be lifted before this dispute were resolved?  I 

       18    am obviously asking about with regard to selling cigars in the 

       19    United States. 

       20    A.  Yes. 

       21    Q.  You have been involved in such discussions? 

       22    A.  Yes. 

       23    Q.  You were not marketing director when Cubatabaco stopped 

       24    doing business with Davidoff, were you? 

       25    A.  No. 
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        1    Q.  And you were interviewed in connection with the writing of 

        2    that book, weren't you? 

        3    A.  Yes. 

        4    Q.  And you were used as a source for that book, were you not? 

        5    A.  Yes. 

        6    Q.  And this book was published in 1996, is that correct? 

        7    A.  Yes. 

        8    Q.  And when it was published you read it? 

        9    A.  Yes. 

       10    Q.  And did you find errors in the book? 

       11    A.  There are some inaccuracies. 

       12    Q.  Well, I am going to ask you about the book. 

       13             Now, this book was written in Spanish, right? 

       14    A.  Yes. 

       15    Q.  And translated into English? 

       16    A.  Yes. 

       17    Q.  And I am going to show you the English version for 

       18    identification Defendant 205, and you know that Mr. Garrido 

       19    wrote this book in connection with helping Cubatabaco prepare 

       20    for this lawsuit, right? 

       21    A.  No.  He didn't write it for that reason. 

       22    Q.  Well, Mr. Garrido will be here and we will have a chance to 

       23    ask him. 

       24             I want to refer you to page designated at the bottom 

       25    16758.  At the very top it reads "Second extension Vitola 
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        1             MR. KIRBY:  Your Honor, I am going to offer this 

        2    specific page, 609, into evidence. 

        3             THE COURT:  It is admitted. 

        4             (Defendant's Exhibit 609 received in evidence) 

        5    BY MR. KIRBY: 

        6    Q.  Now, as you said in your direct testimony, and now I am 

        7    referring to it, paragraph 37, For this new COHIBA Siglo, 

        8    Cubatabaco used the same tobacco grown on vegas previously used 

        9    for production of tobacco for Davidoff, right? 

       10    A.  The tobacco used came from vegas, but it was not the same 

       11    tobacco. 

       12    Q.  It came from the same vegas as had previously been used to 

       13    grow tobacco for Davidoff? 

       14    A.  Yes. 

       15    Q.  Now, in 1992 when all this was going on, a company called 

       16    Fifth Avenue was an exclusive distributor for Cubatabaco, was 

       17    it not? 

       18    A.  Yes. 

       19    Q.  And a company called Weitnauer Tabak was also an exclusive 

       20    distributor for Cubatabaco, was it not? 

       21    A.  Yes. 

       22    Q.  And a company called Robert Sutter was also an exclusive 

       23    distributor, right? 

       24    A.  Yes. 

       25    Q.  And a company called Habanos Trading was also an exclusive 
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        1    distributor, right? 

        2    A.  Yes. 

        3    Q.  And you already told us that Hunters & Frankau was one of 

        4    your exclusive distributors in 1992, right? 

        5    A.  Yes. 

        6    Q.  And Hunters & Frankau, for example, have placed 

        7    advertisements for COHIBA and other brands for Cubatabaco, have 

        8    they not? 

        9    A.  Yes, COHIBA and Habanos. 

       10    Q.  COHIBA and Habanos? 

       11    A.  And Habanos Smoke. 

       12    Q.  Can I call it the smoke ad now? 

       13    A.  Yes. 

       14    Q.  Thanks. 

       15             So they placed those ads.  And they also were 

       16    responsible for managing all the Cubatabaco brands in the 

       17    countries where they are the exclusive distributor, right? 

       18    A.  Yes. 

       19    Q.  And they take direction from Cubatabaco or now Habanos, 

       20    right? 

       21    A.  In certain areas, yes, they are independent companies. 

       22    Q.  With respect to selling your products, they take direction 

       23    from Cubatabaco, now Habanos, right? 

       24    A.  Well, they receive general direction as far as strategy is 

       25    concerned, but they had their own policies for every specific 
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        1    market. 

        2    Q.  And they keep you informed of what they are doing, don't 

        3    they? 

        4    A.  As far as what concerns our area, yes. 

        5    Q.  And they make recommendations to Cubatabaco on how to best 

        6    position products, don't they? 

        7    A.  Well, they give their criteria with respect to the 

        8    strategies and we all exchange criteria. 

        9    Q.  Now, as you point out in your direct testimony at paragraph 

       10    14, Cubatabaco presented various promotional images to be used 

       11    for COHIBA throughout the world by these exclusive 

       12    distributors, right? 

       13    A.  Paragraph 14? 

       14    Q.  Yes, I said paragraph 14. 

       15    A.  Yes. 

       16    Q.  As you point out in paragraph 22, those distributors 

       17    collaborated with Cubatabaco in '92 in launching the Siglo 

       18    line, right? 

       19    A.  Yes. 

       20    Q.  And those distributors had a meeting in July of 1992, did 

       21    they not, to discuss what to do with respect to Davidoff and 

       22    new lines for COHIBA, didn't they? 

       23    A.  Well, I remember that they met after the president's 

       24    meeting, I don't know exactly when, in order to give their 

       25    opinions with regards to the policies that Cubatabaco had 
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        1    already presented in that meeting. 

        2    Q.  And when was the president's meeting? 

        3    A.  I think it was around May or it was between the months of 

        4    February and May.  I can't tell you exactly. 

        5    Q.  And you saw a report, did you not, a written report that 

        6    distributors made? 

        7    A.  Well, I got the part that was meant for me which was the 

        8    part about the extension of the COHIBA line. 

        9    Q.  I am going to show you what has been marked for 

       10    identification as Defendants' 61, which purports to constitute 

       11    a cover memorandum from Simon Chase with a document attached 

       12    labeled Contact Report, Meeting of Exclusive Distributors, 

       13    Marketing Group at Zurich Airport, Monday, the 6th of July 

       14    1992, and a list of attendees from Fifth Avenue, Weitnauer 

       15    Tabak AG, Robert Sutter, Habanos Trading and Hunters & Frankau. 

       16             Have you seen this report before? 

       17    A.  Yes. 

       18    Q.  And did you read it at or about July of 1992? 

       19    A.  Yes. 

       20             MR. KIRBY:  I am offering Defendants' 61, your Honor. 

       21             THE COURT:  It is admitted. 

       22             MR. KRINSKY:  For what purpose are you admitting it, 

       23    your Honor?  This is a document recording the minutes of a 

       24    meeting in which he was not present.  If it is admitted that 

       25    she received it and saw it, of course that is perfectly fine. 
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        1             THE COURT:  Thank you. 

        2             (Defendant's Exhibit 61 received in evidence) 

        3             THE WITNESS:  I want to clarify that I only received 

        4    paragraphs 1 and 2, from the minutes only, points 1 and 2 

        5    regarding COHIBA, re, the extension. 

        6    BY MR. KIRBY: 

        7    Q.  You did not receive the balance of the document, some of 

        8    which in the form given to me has been redacted in any event? 

        9             MR. KIRBY:  Your Honor, I am offering this, lest there 

       10    be any mistake, under 801(d)(2)(C) as an admission.  It 

       11    qualifies after the foundation that has been laid because it is 

       12    an admission offered against the plaintiff, made by the 

       13    plaintiff's agent, concerning a matter within the scope of the 

       14    agency, made during the existence of the agency relationship. 

       15             THE COURT:  Yes. 

       16             MR. KRINSKY:  We object, your Honor.  These were 

       17    distributed, and they weren't agents, they were in fact 

       18    stressing in these documents disagreements in some respects 

       19    with Cubatabaco.  It is minutes, apparently minutes of a 

       20    meeting among themselves, which Cubatabaco did not participate. 

       21    It is presumably to reflect, to discuss the interests of the 

       22    distributors which were, as in all business relations, between 

       23    two parties, to some extent adverse, some extent not adverse. 

       24             The idea that a meeting of distributors when they get 

       25    together themselves to discuss their relations with Cubatabaco 
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        1    is a statement by Cubatabaco and should be attributed to 

        2    Cubatabaco just turns it all on its head. 

        3             We would oppose it as admissible.  Of course it was 

        4    received by Cubatabaco, and the first part Ms. Lopez indicates 

        5    she read.  It shows what she read. 

        6             MR. KIRBY:  Your Honor, while I find Mr. Krinsky's 

        7    testimony about the relationships to be very interesting, we 

        8    have had testimony from Ms. Lopez about that relationship, and, 

        9    your Honor, not to hold anything in reserve, I have a little 

       10    memorandum prepared for the court that discusses the legal 

       11    basis for admission.  I believe, your Honor, I can go ahead and 

       12    interrogate the witness without the court ruling and would be 

       13    happy to do so, but I do offer under that rule as set out in my 

       14    memorandum. 

       15             THE COURT:  Let me take a look at this, but go ahead. 

       16             MR. KIRBY:  Thank you. 

       17             MR. KRINSKY:  May I just point out, your Honor, we of 

       18    course have not seen this before this moment, and we have 

       19    nothing else to do tonight, your Honor, so I suppose we could 

       20    do a little legal research ourselves. 

       21             THE COURT:  Maybe we can dispose of it. 

       22    BY MR. KIRBY: 

       23    Q.  Ms. Lopez, just as Mr. Garrido said, on the basis of his 

       24    discussions with you, Hunters & Frankau foresaw an opportunity 

       25    for COHIBA following the discontinuation of the Davidoff Havana 
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        1    brand in December '91 to you, right? 

        2    A.  Well, Hunters & Frankau was one of the companies that 

        3    expressed concern regarding what was going to happen if 

        4    Davidoff was no longer in the market. 

        5    Q.  And when they proposed that it was an opportunity for 

        6    COHIBA, that was something that Cubatabaco had already seen and 

        7    agreed with, right? 

        8    A.  Cubatabaco was already studying the subject before 

        9    receiving that proposal. 

       10    Q.  I understand.  You had your president's meeting before this 

       11    meeting, right? 

       12    A.  Before this meeting, yes. 

       13    Q.  And you agree that your marketing policy was to convert all 

       14    Davidoff Havana smokers to COHIBA brand, right? 

       15    A.  Not exactly. 

       16    Q.  Did you want to convert most of them to smoke COHIBA? 

       17    A.  Well, it was one segment to be explored, but we also wanted 

       18    to have the COHIBA lovers to find new things. 

       19    Q.  I see.  So your testimony is that you extended the range, 

       20    the number of sizes of Cohiba available for two reasons, one 

       21    for the people who already smoke COHIBA so that they would be 

       22    able to have something else to love, but also for all the 

       23    people who used to smoke Davidoff Havana but now would smoke 

       24    COHIBA.  That was the goal, right? 

       25    A.  Yes. 
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        1    Q.  Now, I know that you have told us that -- strike that. 

        2             It was also the recommendation of the distributors 

        3    that the priorities for distribution within each market by 

        4    trade sector must be established with duty free as the lowest 

        5    priority. 

        6             Do you see that? 

        7    A.  It's one of their recommendations, yes. 

        8    Q.  And on the next page they made other recommendations. 

        9             They like Roman numerals to designate the new sizes of 

       10    COHIBA, right? 

       11    A.  They had two options after the proposals that were 

       12    presented in the distributors' meeting.  One of them was to 

       13    number the sizes with different numbers, and the other one was 

       14    to just give them different names as the COHIBA brand had 

       15    traditionally done. 

       16             And in the document they express their preference 

       17    towards not the complicated one, as they call it, but the 

       18    numbered one. 

       19    Q.  So as I understand your testimony, Cubatabaco had already 

       20    offered them the alternative of having Roman numerals, right? 

       21    A.  That's right. 

       22    Q.  And they decided that that option was the best, right? 

       23    A.  Yes. 

       24    Q.  And that is what Cubatabaco adopted for the new line of 

       25    COHIBAs, right? 
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        1    A.  Well, that strengthened Cubatabaco's position, and of 

        2    course that was what the market felt, so, yes, we went ahead 

        3    and adopted that. 

        4    Q.  The answer is that you did use Roman numerals for the new 

        5    line? 

        6    A.  Yes. 

        7    Q.  Thank you. 

        8             Did you also use a plain wooden box like Davidoff 

        9    which they recommended?  Strike that. 

       10             I don't want to say "that they recommended" because I 

       11    don't know whether it was first your recommendation, Ms. Lopez, 

       12    to which they were responding. 

       13             You note in point No. 5, they say that they prefer 

       14    plain wooden boxes like Davidoff. 

       15    A.  Yes. 

       16    Q.  And is that what Cubatabaco used for the new line? 

       17    A.  There were two varieties. 

       18    Q.  Go ahead. 

       19    A.  There were two varieties, but none of those was the way 

       20    they set it forth here, that is, such as Davidoff.  But here 

       21    they talk about plain wood box, which means without any 

       22    lacquer, and Cubatabaco's position was always to maintain the 

       23    image that COHIBA had had, which always came in lacquered 

       24    boxes. 

       25             THE COURT:  Just a second, Mr. Kirby. 
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        1             (Pause) 

        2    Q.  Speaking about wooden boxes, you say that in 1994 you got a 

        3    wooden box containing General Cigar COHIBAs from someone at 

        4    Havana House, is that correct? 

        5    A.  Yes. 

        6    Q.  And you saw it was a wooden box, right? 

        7    A.  Yes. 

        8    Q.  Did the receipt of that box cause Cubatabaco to conduct any 

        9    investigation of General Cigar's sale of COHIBA cigars in the 

       10    United States? 

       11    A.  I don't have any information.  I mean, regarding any 

       12    investigation about that, I have no information about that.  I 

       13    have no knowledge. 

       14    Q.  All right.  And you never discussed that box with anyone at 

       15    Cubatabaco or Habanos I guess by now, did you? 

       16    A.  I remember having shown it at some point to Mr. Garrido. 

       17    Q.  When you showed it to Mr. Garrido, did you say anything to 

       18    him? 

       19             MR. KRINSKY:  This is privileged, your Honor. 

       20             THE COURT:  Overruled. 

       21             MR. KRINSKY:  This is -- Mr. Garrido's counsel. 

       22             THE COURT:  Overruled. 

       23    Q.  Did you say anything to Mr. Garrido? 

       24    A.  Well, I showed him the box I had received from Mr. Padron. 

       25    I showed it to him. 
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        1    Q.  Did he look at it? 

        2    A.  Yes. 

        3    Q.  Did he ask where he got it? 

        4             THE COURT:  Sustained. 

        5    Q.  As a result of your meeting with Mr. Garrido, did anything 

        6    happen? 

        7    A.  I don't know. 

        8    Q.  Now, as a matter of fact, you got the box from Mr. Padron, 

        9    didn't you? 

       10    A.  Yes. 

       11    Q.  Did you have any discussion -- let me ask you, Mr. Padron 

       12    isn't a lawyer, is he? 

       13    A.  Not that I know of.  I don't know.  At that time, he was 

       14    not a lawyer.  He was the director of the company. 

       15    Q.  Your boss? 

       16    A.  Yes. 

       17    Q.  And did he tell you to do anything after he gave you the 

       18    box? 

       19    A.  No, he didn't say anything to me. 

       20    Q.  Did you have any conversation with him at all about the 

       21    box? 

       22    A.  Well, no.  I just took it, I took it to my office, I 

       23    reviewed it, I put it away, and I think a while later I showed 

       24    it to Mr. Garrido. 

       25    Q.  And have you now told us the extent of what you did after 
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        1    receiving the box?  Is that everything you can recall that you 

        2    did? 

        3    A.  I don't remember having done anything else at that time. 

        4    Q.  Do you know a magazine called -- 

        5             THE INTERPRETER:  Would you allow me just 30 seconds. 

        6             (Pause) 

        7    Q.  Now, you know a magazine called Cubatabaco International? 

        8    A.  Yes. 

        9    Q.  Now, that magazine is no longer published, is it? 

       10    A.  No. 

       11    Q.  The publication ceased sometime around -- when did it 

       12    cease? 

       13    A.  Around 1989. 

       14    Q.  And was that magazine distributed within Cubatabaco? 

       15    A.  Yes, it was distributed within Cubatabaco and also amongst 

       16    the distributors of Cubatabaco. 

       17    Q.  And so it was kind of an internal publication for 

       18    Cubatabaco and its distributors, right? 

       19    A.  Well, I don't know exactly how many people received the 

       20    magazine, but I know that other people outside of Cubatabaco's 

       21    settings used to receive the magazine, but I couldn't tell you 

       22    how many. 

       23    Q.  You can't tell me how many.  Can you tell me where they 

       24    were located? 

       25    A.  Well, they were mainly located in Cuba. 
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        1    Q.  And as a matter of fact, during the period 19 -- before 

        2    1984, you were a university student, right? 

        3    A.  Yes. 

        4    Q.  Now, I am going to show you a copy of Cubatabaco 

        5    International magazine published in 1984.  It is D63 for 

        6    identification. 

        7             Is this the magazine that you were speaking about? 

        8    A.  Yes. 

        9    Q.  Now, if you turn to page 10717, the stamp number, do you 

       10    see that?  There is a statement that COHIBA cigars will be 

       11    available in the international market as of 1982. 

       12             Do you see that? 

       13    A.  Yes. 

       14    Q.  Although in small quantities. 

       15    A.  Yes. 

       16    Q.  And until now they have only been used as gifts and sold in 

       17    limited quantities in Havana's diplomatic stores and the Palace 

       18    of Conventions. 

       19             Do you see that? 

       20    A.  No.  Where is that? 

       21    Q.  Ms. Lopez, I want to make sure that I have not misled you. 

       22             Do you have a copy of Cubatabaco International that 

       23    has what appears on the screen in front of you? 

       24             MR. KRINSKY:  All we can see are these words, your 

       25    Honor.  We can't find it either in this document. 
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        1    Q.  Now, as of 1984, is the statement that appears on 10717 

        2    true to the best of your knowledge? 

        3             In regards to COHIBA, I can say that Spain is the only 

        4    country in which it is marketed.  In the past, it was a product 

        5    for exclusive use in public relations activities and today its 

        6    sales in our market are turning out to be really good. 

        7             Was that true at the time it was written? 

        8    A.  I couldn't affirm that.  I don't know exactly. 

        9    Q.  You will affirm that this is a copy of Cubatabaco 

       10    International magazine? 

       11    A.  Yes. 

       12             MR. KIRBY:  I offer the statement on page 10717 as an 

       13    admission. 

       14             THE COURT:  It is admitted. 

       15             MR. KRINSKY:  Your Honor, please, if I may be heard. 

       16    This is an interview of the president of a Spanish company, and 

       17    there is quotation marks around the statement, and Tabacalaria, 

       18    I guess it is Tabacalaria.  So I don't know -- it is not the 

       19    magazine's statement, it is not Cubatabaco's statement. 

       20             MR. KIRBY:  It is published in the official 

       21    magazine -- 

       22             MR. KRINSKY:  There are a lot of things that are 

       23    published in the New York Times, your Honor. 

       24             MR. KIRBY:  That may be. 

       25             -- of Cubatabaco.  But I am curious, which part of it 
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        1    does Mr. Krinsky object to, that its sales in Spain are turning 

        2    out to be really good? 

        3             MR. KRINSKY:  It purports to be an interview of the 

        4    chief executive or a high-ranking official of a Spanish company 

        5    in this magazine.  It cannot be -- and it is a published 

        6    interview which is very long.  How can we attribute it to 

        7    Cubatabaco?  I strongly would disagree. 

        8             MR. KIRBY:  Your Honor, this is on the list which 

        9    we -- as your Honor has pointed out, there are thousands of 

       10    these things.  This is one of these things that they didn't 

       11    object to.  I am sort of startled. 

       12             MR. KRINSKY:  And the agreement, your Honor, was not 

       13    offered for the truth of the matter asserted in all these 

       14    magazines. 

       15             MR. KIRBY:  That is simply untrue.  That statement is 

       16    not true as made. 

       17             THE COURT:  Thank you all very much. 

       18             I have looked at 801(d)(2)(D) and I believe that this 

       19    qualifies under that exception on the assumption that the 

       20    person interviewed was the agent for Spain, which I take it he 

       21    was. 

       22             MR. KIRBY:  Yes, your Honor. 

       23             THE COURT:  Parenthetically, for whatever it is worth, 

       24    and it may be nothing, but it will save you, you can enjoy your 

       25    martini tonight, you do not have to do another bench memo. 
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        1             As I read the rule, it just excludes from the 

        2    operation of the hearsay rule a document which meets certain 

        3    standards.  Now the heading says Admission, but I don't pay any 

        4    attention to the heading.  In other words, it is admissible 

        5    because of the reasons stated in the rule.  I do not consider 

        6    it necessarily an admission of Cubatabaco. 

        7             MR. KIRBY:  Thank you, your Honor. 

        8             I offer Defendants' Exhibit 210 also, your Honor. 

        9             THE COURT:  Same ruling. 

       10             MR. KIRBY:  Thank you. 

       11             (Defendant's Exhibit 210 received in evidence) 

       12    BY MR. KIRBY: 

       13    Q.  Ms. Lopez, you have been involved with Cubatabaco off and 

       14    on and Habanos from 1984 to the present? 

       15    A.  Yes. 

       16    Q.  And you can affirm, can you not, that prior to 1990 the 

       17    COHIBA -- that Cubatabaco had used different designs for its 

       18    COHIBA mark? 

       19    A.  Yes. 

       20    Q.  And a strategy of a single international brand image was 

       21    adopted at a meeting of the directors of the Havana -- Habano 

       22    distributors in 1990, right? 

       23    A.  Excuse me.  I don't understand your affirmation.  I 

       24    understood from the interpreter that you said that before 1990 

       25    different designs were used for the Cohiba brand. 
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        1             Are you talking about -- because I think I am mixing 

        2    up two different things.  Are you talking about the physical 

        3    labels and the rings around the cigars themselves or are you 

        4    talking about the image as in advertising?  Could you please 

        5    explain that to me. 

        6    Q.  Actually, I was talking about both. 

        7             Prior to 1990, between 1982 and 1990 when the product 

        8    had some commercial distribution, the Cubatabaco magazine, the 

        9    designs surrounding the presentation, that is, the ring, the 

       10    box, the packaging, were changed, were they not? 

       11    A.  The different ads that appeared on the Cubatabaco 

       12    International reflect different stages of the development of 

       13    the COHIBA brand and the design of the COHIBA labels. 

       14             (Continued on next page) 

       15 
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        1    Q.  Thank you. 

        2             That is what I was asking. 

        3             And apart from the labels, the image of COHIBA was 

        4    also presented differently both by Cubatabaco or its 

        5    distributors in the period prior to 1990, wasn't it? 

        6             MR. KRINSKY:  Objection, your Honor.  It assumes that 

        7    one distributor or any distributor is doing the same thing and 

        8    so it's a compound question, and a dangerous one. 

        9             THE COURT:  Overruled. 

       10    Q.  Can you answer? 

       11    A.  When we refer to the image, we must separate two things. 

       12    One of them is the image of the brand as a whole and the other 

       13    is the image for the advertisement ads in magazines.  If we 

       14    talk about COHIBA's image -- when we talk about COHIBA's image, 

       15    we talk about an exclusive brand, the best of the best, and 

       16    something that is placed at the top of the pyramid of all 

       17    brands.  If we talk about the images used in the advertising 

       18    ads, before 1990 there were different images in those ads, and 

       19    that is what in 1990 was presented as a unique advertising 

       20    image to be presented by all the distributors. 

       21    Q.  Thank you for that answer. 

       22             Now, after 1990 did you take people to visit farms and 

       23    factories who were interested in COHIBA? 

       24    A.  I personally? 

       25    Q.  You personally. 
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        1    aim for 9:30, if you will, but in fact I doubt if we will be 

        2    able to start before 9:45. 

        3             Thank you all. 

        4             Have a pleasant evening. 

        5             (Trial adjourned to May 28, 2003 at 9:30 a.m.) 
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        1    turns out that some months later, I think five months later, 

        2    the complete Spanish survey was in fact turned over, and I 

        3    apologize for stating that it was not. 

        4             As far as I know, and I will say that we in our 

        5    examination were confused because the Bates numbers of the new 

        6    document were P8864, et seq., compared to P0307, and we just 

        7    never put the two together. 

        8             Once this Spanish document was obtained, I am told 

        9    that a service did prepare a translation of the Spanish 

       10    document.  We had never received the Swiss document.  I say 

       11    that only with a little trepidation.  As far as I can tell from 

       12    a complete examination of our files, we don't have the Swiss 

       13    document and have never seen it and we don't have the Caribbean 

       14    study, but we do have the complete Spanish document.  To the 

       15    extent that I said that we didn't, I was wrong, and the 

       16    translation in response to Mr. Krinsky's question was prepared 

       17    by the service for General Cigar, and I intend to ask the 

       18    witness questions about the Spanish and the English.  If there 

       19    are any problems I trust that they will be able to point them 

       20    out to us. 

       21             THE COURT:  Thank you. 

       22             MR. KIRBY:  Thank you, your Honor. 

       23    BY MR. KIRBY: 

       24    Q.  Now, Ms. Lopez, I am going to ask you a few questions about 

       25    this very thick Spanish survey. 
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        1             It is my understanding that in 1988 COHIBA cigars had 

        2    been on sale in Spain for approximately six years, is that 

        3    correct? 

        4    A.  Yes. 

        5    Q.  And just to make sure the record is clear, in '87, five 

        6    years, right? 

        7    A.  Yes. 

        8    Q.  Because it's possible that this survey was conducted in 

        9    part during 1987, is that right? 

       10    A.  Yes. 

       11    Q.  And Spain was the first international market in which 

       12    Cubatabaco introduced commercial sales of COHIBA, was it not? 

       13    A.  Yes. 

       14    Q.  And in 1987 and 1988 Spain was the biggest market for 

       15    COHIBA cigars outside of Cuba itself, was it not? 

       16    A.  Yes. 

       17    Q.  And my understanding, Ms. Lopez, from your questions 

       18    yesterday is that you did not supervise the conducting of this 

       19    survey, but that you did look at this after you returned to 

       20    Cubatabaco, is that correct? 

       21    A.  Yes. 

       22    Q.  Thank you. 

       23             Now, I'm going to ask you to look at plaintiff's -- 

       24    P8868 and follow -- 

       25             (Recess) 
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        1    A.  Yes. 

        2    Q.  Thank you. 

        3             The results for that question in the survey appear on 

        4    page 8933.  Do you see that, Ms. Lopez? 

        5    A.  Yes. 

        6    Q.  And the unaided awareness with respect to COHIBA in Spain 

        7    when this survey was conducted was 62.5 percent, is that 

        8    correct? 

        9    A.  Yes. 

       10    Q.  Now I am going to ask you to go back to page 8875.  Now, 

       11    would you please look at question 31.  Now I am going to say in 

       12    English what the question says and perhaps the interpreter can 

       13    follow along. 

       14             Ms. Lopez, question 31 says:  "Of the brands on this 

       15    table, which could you say for certain are Cuban cigar brands, 

       16    even though you may never have smoked them?" 

       17             "Interviewer:  Show him and read him card No. 4.  If 

       18    he mentioned the brand in question 20 and/or question 30, make 

       19    a note of it again in question 31." 

       20             Now, this question calls for aided awareness, does it 

       21    not? 

       22    A.  Yes. 

       23    Q.  And indeed, it includes a list of Cuban cigars as part of 

       24    question 31, doesn't it? 

       25    A.  Yes. 
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        1    Q.  And the cigar that appears in the first position, perhaps 

        2    alphabetically, is COHIBA, isn't that right? 

        3    A.  Yes. 

        4    Q.  And if we turn to page 8875 again -- excuse me, 8936, you 

        5    will get the answer for COHIBA with respect to that question? 

        6    A.  Yes. 

        7    Q.  And is it correct to say that in Spain when this survey was 

        8    conducted, the aided awareness for COHIBA was 89.2? 

        9    A.  Yes. 

       10    Q.  So in this survey conducted for Cubatabaco, the survey 

       11    urges the surveyors, or whatever the appropriate word is, first 

       12    ask an unaided question and then ask an aided question with 

       13    respect to awareness of COHIBA, isn't that correct? 

       14    A.  Yes. 

       15    Q.  From your familiarity with marketing studies, that is, 

       16    indeed, the only correct way to ask an awareness question, 

       17    isn't it? 

       18             MR. KRINSKY:  Objection, your Honor, if he is asking 

       19    the witness as an expert on surveys. 

       20             THE COURT:  Overruled. 

       21    A.  It is the question that one regularly asks. 

       22    Q.  Now, Ms. Lopez, is it fair to say that as part of the 

       23    strategy for selling COHIBAs in the country where, countries 

       24    where Cubatabaco and Habanos sell COHIBAs, that part of the 

       25    strategy includes pricing them high? 
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        1    A.  I have no direct knowledge, but it could be, but I have no 

        2    direct knowledge. 

        3    Q.  I take it the answer is no? 

        4    A.  My answer is that I do not have personal knowledge, but 

        5    that it could exist. 

        6    Q.  Ms. Lopez, I only have a few more questions for you. 

        7             You, in your direct testimony, included some articles 

        8    that were published in Europe and Canada during the period '82 

        9    to '92 with respect to COHIBA or that mentioned COHIBA, is that 

       10    correct? 

       11    A.  Yes. 

       12    Q.  Now, did you collect those articles from the files of 

       13    Cubatabaco and Habanos? 

       14    A.  Well, I didn't do it personally, but the articles were 

       15    taken mostly out of Habanos' files and Cubatabaco's files. 

       16    Q.  When you say "mostly," you mean that some of the files were 

       17    collected by your attorneys off the Internet that you included 

       18    in Schedule O, isn't that correct? 

       19    A.  Yes. 

       20    Q.  So that looking at Schedule O, I am not able to determine 

       21    which articles came from the Cubatabaco files and which -- or 

       22    Habanos' files and which ones were collected by your attorneys 

       23    from the Internet, can I? 

       24    A.  I don't have the Schedule O in front of me, so I don't 

       25    know. 
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        1    Q.  Let's see if we can put it in front of you. 

        2             Ms. Lopez, let me ask you a question.  Certain of the 

        3    exhibits in this case that you referred to in your direct 

        4    testimony were included in an appendix to your direct 

        5    testimony, isn't that correct? 

        6    A.  Yes. 

        7    Q.  I am going to show you Appendix E. 

        8    A.  Thank you. 

        9    Q.  And I am also, for the sake of completeness, going to give 

       10    you Exhibit O, which is Exhibit 1136, Schedule O.  And they 

       11    both purport to be lists of articles that appeared in Canada 

       12    and Europe during the period '82 to '92, isn't that correct? 

       13    A.  Yes. 

       14    Q.  Now let me ask you this question in two parts. 

       15             MR. KIRBY:  We are going to have to have an agreement 

       16    as to whether or not we are doing simultaneous or sequential 

       17    translations.  I am getting confused here.  I thought we were 

       18    doing sequential. 

       19             THE INTERPRETER:  We are doing consecutive, sir. 

       20             MR. KIRBY:  Thank you.  It seemed pretty simultaneous 

       21    to me.  Let me try again and ask Ms. Lopez: 

       22    Q.  Ms. Lopez, the articles listed in Schedule O, Plaintiff's 

       23    1136 and in Appendix E to your direct testimony, are all 

       24    articles that appeared, according to your testimony, in 

       25    Canadian or European newspapers during '82 to November 20, 
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        1    1992, is that correct? 

        2             MR. KRINSKY:  Your Honor, if I heard Mr. Kirby 

        3    correctly, he asked in the one question about both Appendix E 

        4    and Schedule O, Appendix E to her testimony and Schedule O to 

        5    the joint pretrial order.  I object to the compound.  I think 

        6    it is important to keep those two separate. 

        7             THE COURT:  Overruled. 

        8    Q.  Now, Ms. Lopez, you said you did not personally collect the 

        9    articles from the Cubatabaco and Habanos files that fit within 

       10    this designation, correct? 

       11    A.  I said that I had not personally collected the articles in 

       12    order to hand them over to the attorneys, that is right. 

       13    Q.  Thank you. 

       14             You asked people on your staff to collect the 

       15    articles, is that correct? 

       16    A.  Yes. 

       17    Q.  And as far as you are concerned sitting here today, did 

       18    they collect all the articles that fit within this description 

       19    that appeared in the Cubatabaco and Habanos files? 

       20    A.  Yes. 

       21    Q.  And to that collection which you provided to your 

       22    attorneys, your attorneys added some articles which they took 

       23    from the Internet, right? 

       24    A.  Well, I don't know where they took the others from.  I 

       25    don't know where the attorneys took the articles from. 
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        1    A.  I don't know exactly when I read it, but I do remember 

        2    having read it. 

        3    Q.  Are you familiar with Margaret Atwood's works? 

        4    A.  No. 

        5             MR. KIRBY:  Your Honor, if I may have just a moment. 

        6             (Pause) 

        7             MR. KIRBY:  Ms. Lopez, thank you very much.  I have no 

        8    further questions for you at this time. 

        9             MR. KRINSKY:  Your Honor, we would like to offer into 

       10    evidence the entire Spanish survey which the defendants have 

       11    marked DX662, and I suppose we should give it a PX number, 

       12    starting at 1500 -- 

       13             THE COURT:  1500. 

       14             MR. KRINSKY:  -- just to make it separated. 

       15             THE COURT:  It is admitted. 

       16             MR. KIRBY:  Your Honor, we have no objection. 

       17    Obviously we put out this hearsay document and we understand it 

       18    is being admitted for the purpose of showing their use and 

       19    reliance rather than the truth of its contents. 

       20             MR. KRINSKY:  We are offering it for both purposes, 

       21    your Honor, the truth of its contents as to this survey. 

       22             Mr. Kirby spent a great deal of time asking this 

       23    witness about the reliability of the method, the methodology. 

       24    Of course, that is before he saw the whole survey, which we =ad 

       25    produced.  So we are offering it for both, your Honor.  Of 
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        1    course your Honor could decide later on which you want to take 

        2    it for.  So we offer that. 

        3             In addition, we offer as Plaintiff's Exhibit 1500A a 

        4    translation we had done last night of the particular pages that 

        5    Mr. Kirby referred to this morning. 

        6             I should back up, your Honor. 

        7             When we offer Plaintiff's Exhibit 1500, which is the 

        8    same as Defendants' Exhibit 662, we are not offering the 

        9    translation of that document, your Honor, but we are offering 

       10    only the Spanish original text.  We had prepared our own 

       11    translation of the critical pages which we offer as Plaintiff's 

       12    exhibit 1500A. 

       13             THE COURT:  It is admitted. 

       14             MR. KIRBY:  Your Honor, we of course have not had a 

       15    chance to check that.  We will and advise you if there is any 

       16    problem; otherwise, we have no objection. 

       17             (Plaintiffs' Exhibits 1500 and 1500A received in 

       18    evidence) 

       19             MR. KRINSKY:  Can I have the document marked as 

       20    Plaintiff's Exhibit 1502? 

       21             Excuse me one moment, your Honor.  I switched gears on 

       22    them, your Honor.  I am not going to offer an exhibit, which 

       23    goes to the plus. 

       24             MR. KIRBY:  I'm sorry.  I have no idea what you just 

       25    said. 
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        1             MR. KRINSKY:  I am apologizing for the delay in 

        2    offering this current exhibit. 

        3             I'm sorry, your Honor.  I would like -- I know why 

        4    they are confused now.  It is Plaintiff's Exhibit 1189.  I 

        5    would like to have the witness take a look at that. 

        6    REDIRECT EXAMINATION 

        7    BY MR. KRINSKY: 

        8    Q.  If we can go to the very first page.  Can you identify this 

        9    document, Ms. Lopez? 

       10    A.  Yes. 

       11    Q.  And what is it? 

       12    A.  This is the document that Marvin Shanken presented as a 

       13    project for the Cigar Aficionado magazine. 

       14    Q.  This is the document you testified earlier about, is that 

       15    correct? 

       16    A.  You mean, you are talking about the document about which 

       17    counsel asked me some questions? 

       18    Q.  Yes. 

       19    A.  Yes, this is the one. 

       20    Q.  And this was presented by Mr. Shanken in 1992, is that 

       21    correct, in Havana? 

       22    A.  Yes. 

       23    Q.  Would you turn to what is Bates numbered 024630 of this 

       24    document. 

       25             MR. KRINSKY:  It is page 30 of the document, I 
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        1    believe. 

        2    Q.  To make sure we are looking at the same thing, does that 

        3    say, "Cigar Aficionado Advertising Information, 1992?" 

        4    A.  Yes. 

        5    Q.  And if you could look to what is P No. 24638, which I 

        6    believe is page 30 of that document, you referred in your 

        7    testimony, I believe, to seeing from Mr. Shanken material which 

        8    was a report on a survey his company had done.  Do you recall 

        9    your testimony? 

       10             And is it this page and the following three pages of 

       11    this document that you were referring to? 

       12    A.  Yes. 

       13             MR. KRINSKY:  I believe this document is already in 

       14    evidence, your Honor. 

       15             If we could have Defendants' Exhibit 72, your Honor, I 

       16    would like to present it to the witness. 

       17             I present to the witness Defendants' Exhibit 72, your 

       18    Honor. 

       19             MR. KIRBY:  Your Honor, just so the record is clear, 

       20    on Plaintiff's Exhibit 1189, that is not in evidence.  It has 

       21    been offered as part of their, shall I call it, document dump 

       22    of yesterday. 

       23             As to that, counsel stated to the court -- and we 

       24    agreed that they are in, we are checking the list, they are in 

       25    with the objections we had noted.  As to this one, we object on 
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        1    the ground of hearsay.  As long as it is not offered for the 

        2    truth, we have no objection to it being in.  But it is 

        3    inaccurate -- your Honor is taking all of that under advisement 

        4    and I just don't think it ought to be represented on the record 

        5    that it is in. 

        6             MR. KRINSKY:  I apologize, your Honor.  I thought it 

        7    had been admitted on the double starred.  It is not double 

        8    starred.  There is a hearsay.  We offer that document now for 

        9    both purposes.  Your Honor will decide when he decides. 

       10             THE COURT:  It is admitted. 

       11             (Plaintiff's Exhibit 1186 received in evidence) 

       12             MR. KIRBY:  Mr. Krinsky, would you favor me by 

       13    speaking up. 

       14             MR. KRINSKY:  I'll try. 

       15    Q.  Defendants' Exhibit 72 was something you were asked about 

       16    yesterday at great length by Mr. Kirby.  I would like you to 

       17    look at page 2, I believe it is. 

       18             MR. KRINSKY:  Let me just find my place, your Honor. 

       19    Q.  I'm sorry.  It is the first page.  Page 42. 

       20             Mr. Kirby was asking you a great deal of questions 

       21    about the exchange between Cigar Aficionado and Mr. Padron that 

       22    is reported here, with Cigar Aficionado asking:  "What is the 

       23    future strategy for Cuban cigars?"  Then there is an answer. 

       24             I would like to direct your attention to the very next 

       25    question, which I will read to you. 
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        1             "Cigar Aficionado:  I think that a connoisseur 

        2    understands that Cuba is a statement of origin and quality, but 

        3    he typically buys brands.  Once he buys a brand, then he buys 

        4    sizes in a brand.  He is very brand loyal.  He smokes COHIBA. 

        5    He knows that COHIBA has a certain taste and style and so 

        6    forth.  You speak of this marketing of Habanos, but isn't there 

        7    a strategy to promote individual brands?" 

        8             Mr. Padron is reported to have answered:  "We have two 

        9    strategies.  One is the institutional campaign I just 

       10    described, and the second one is the brand campaign." 

       11             Do you see that? 

       12    A.  Yes. 

       13    Q.  Now, do you agree that this was the strategy of Cubatabaco 

       14    at the time that I just read to you? 

       15    A.  Yes. 

       16    Q.  Is that the strategy you have been carrying out as the 

       17    director of marketing? 

       18    A.  Well, at the time I was not marketing director, but since I 

       19    became marketing director, that has been the strategy. 

       20    Q.  And when you were a member of the marketing department 

       21    before becoming the marketing director, was it your 

       22    understanding that that was the strategy for Cubatabaco? 

       23    A.  Well, yes.  As I said yesterday, it was well established 

       24    when we had the meeting of exclusive distributors that we were 

       25    going to have a strategy that had two parts.  One of them to 
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        1    strengthen the designation of origin, and the second one of 

        2    them to strengthen each individual brand. 

        3    Q.  Fine. 

        4             Mr. Padron gave this interview, did he not, during a 

        5    certain event that was taking place in Havana, is that correct? 

        6    A.  Yes. 

        7    Q.  Did that event include the promotion of any specific brand? 

        8    A.  OK.  Yes.  There was, that event was a celebration.  We 

        9    were celebrating the 500 years of the discovery, that is, the 

       10    encounter between the two cultures and, in particular, on 

       11    November 4th we were celebrating -- we were launching the 

       12    COHIBA brand in the market. 

       13             THE INTERPRETER:  Excuse me. 

       14    A.  The new COHIBA line into the market, which is the Century 

       15    line that we called the 1492. 

       16    Q.  And in 1993, was there any event around the world in 

       17    connection with any particular brand? 

       18    A.  In October of '93, in Cannes, at the duty-free 

       19    international fair we presented, again, the new COHIBA line, 

       20    the 1492 line. 

       21    Q.  And in 1994 in Havana, was there any event that was 

       22    organized in connection with a particular brand? 

       23    A.  Yes, in Havana in 1994 we had an event where we were 

       24    celebrating the 150 years of the existence of H. Upmann. 

       25    Q.  And in 199 -- 
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        1    A.  Yes, we celebrated the 150 years of the brand Partagas. 

        2    Q.  And in 1997, was there an event concerning a particular 

        3    brand? 

        4    A.  Well, yes.  We actually started working in 1996, but it was 

        5    actually in February of 1997 when we celebrated the 30th 

        6    anniversary of the brand COHIBA. 

        7    Q.  And at these celebrations in 1994, '95 and '96 that you 

        8    mentioned, did Cubatabaco or Habanos invite international 

        9    persons or just Cubans? 

       10    A.  No, in every case these were international events, so we 

       11    had international guests. 

       12             MR. KRINSKY:  I would like the witness -- and perhaps 

       13    we could do this more easily on the screen, your Honor.  We 

       14    have Exhibit PX77, which has been offered into evidence, 

       15    admitted, I believe, and it is page -- the first page.  I'm 

       16    sorry.  Could you go to page 24?  Go back to the cover page for 

       17    that, please. 

       18             MR. KIRBY:  Your Honor, for the record, this is the 

       19    same issue.  We have no objection to it, and have so indicated, 

       20    insofar as it is not offered for the truth.  That was what we 

       21    put in the written filing.  It is inaccurate to state absent 

       22    the court's ruling that it is in evidence. 

       23             MR. KRINSKY:  Could you please flip to the next page. 

       24    Q.  What is this publication? 

       25    A.  This is the magazine.  This is Cubatabaco International. 
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        1    Q.  We can go to the next page, too, please. 

        2    A.  That is the magazine Cubatabaco.  That is a magazine that 

        3    was published basically for the tobacco area inside of Cuba. 

        4    Q.  And in what language was it published? 

        5    A.  Well, we had the magazine Cubatabaco, and we had the 

        6    magazine Cubatabaco International. 

        7             The magazine Cubatabaco was fundamentally in Spanish, 

        8    and the magazine Cubatabaco International was published in 

        9    Spanish and in English. 

       10    Q.  Where was the magazine Cubatabaco International 

       11    distributed? 

       12    A.  Well, actually, the Cubatabaco International magazine was 

       13    distributed within Cuba.  It was distributed among 

       14    distributors.  We didn't have any exclusive distributors at the 

       15    time.  We had approximately 90 distributors around the world at 

       16    the time.  And since we had a base in Spain and in the 

       17    Netherlands, we also sent it there, so it was basically 

       18    distributed internationally. 

       19    Q.  Ms. Lopez, have you ever been to the United States besides 

       20    this time? 

       21    A.  For the two previous depositions. 

       22    Q.  Are these three occasions the only three occasions you've 

       23    been to the United States? 

       24    A.  Yes. 

       25             MR. KRINSKY:  I have no further questions, your Honor. 
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        1    Q.  And you don't have any distributors, exclusive or 

        2    otherwise, in the United States, do you? 

        3    A.  No. 

        4    Q.  And the smoke ad that we talked about yesterday, the slogan 

        5    is "Habanos, Unique since 1492," isn't it? 

        6    A.  Yes. 

        7    Q.  And that's the institutional ad that Habanos runs in Cigar 

        8    Aficionado, isn't it? 

        9             MR. KRINSKY:  Objection. 

       10             THE COURT:  Overruled. 

       11    A.  Well, we already said yesterday that that was not exactly 

       12    the ad that was published in Cigar Aficionado, but it does 

       13    contain certain elements of it. 

       14    Q.  And since the first two issues of Cigar Aficionado, Habanos 

       15    has not advertised any specific cigar brand in the pages of 

       16    Cigar Aficionado, has it? 

       17    A.  No advertisement?  No ad? 

       18    Q.  No.  No specific brand, such as COHIBA? 

       19    A.  No. 

       20    Q.  OK.  Now, you've identified Plaintiff's Exhibit 1189 as a 

       21    document that Mr. Shanken gave you at this meeting in Havana 

       22    where certain agreements were made that you discussed 

       23    yesterday, right? 

       24    A.  He didn't give it to me directly.  He gave it to 

       25    Cubatabaco. 
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        1    general studies of international companies that do talk about 

        2    the American market of cigars. 

        3    Q.  OK. 

        4             MR. KIRBY:  I have no further questions, your Honor. 

        5             MR. KRINSKY:  Your Honor, I will be very brief. 

        6    REDIRECT EXAMINATION 

        7    BY MR. KRINSKY: 

        8             MR. KRINSKY:  Can we have on the screen, please, PX 

        9    1144.1, pages 6 and 8. 

       10             Is the witness looking at this, please?  You have the 

       11    screen in front of you. 

       12             And then the next page. 

       13             MR. KIRBY:  May we have copies, please. 

       14             MR. KRINSKY:  OK. 

       15    Q.  Now, the first page is, I think it says Gourmets magazine, 

       16    is that correct? 

       17             Can we go back to the first page, please. 

       18    A.  Yes. 

       19    Q.  I'm sure I terribly mispronounced that. 

       20             And what is that? 

       21             MR. KIRBY:  Excuse me.  Your Honor, I am asking 

       22    Mr. Krinsky, in asking the question what he said the first page 

       23    of this magazine said. 

       24             MR. KRINSKY:  It was the title of the magazine. 

       25             MR. KIRBY:  You said the title of the magazine was 
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        1    what? 

        2             MR. KRINSKY:  Gourmet.  Gourmets.  I will not venture 

        3    any language.  I'm barely English, your Honor. 

        4    Q.  Could you please read the title of the magazine. 

        5    A.  Club of Gourmets. 

        6    Q.  Thank you.  And what is this publication?  Are you familiar 

        7    with this publication? 

        8    A.  This is a Spanish publication which targets restaurants, 

        9    luxury hotels, wines -- well, all of that. 

       10    Q.  And can we go to the advertisement. 

       11             And could you read in Spanish the information on that 

       12    page, the words. 

       13    A.  COHIBA, the first name of tobacco. 

       14    Q.  And what is in the lower left-hand corner? 

       15    A.  Habanos Cigars, unique since 1492. 

       16    Q.  Does this advertisement illustrate the strategy you 

       17    described previously in your testimony? 

       18             MR. KIRBY:  Objection. 

       19             THE COURT:  Overruled. 

       20    A.  Yes. 

       21    Q.  And referring back to DX 72 -- 

       22             THE COURT:  Pardon me.  What is the date of 1144? 

       23             MR. KRINSKY:  It is 1991, your Honor. 

       24             THE COURT:  Thank you. 

       25    Q.  Mr. Padron you will recall made some reference or is 
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        1    purported to make a reference to cigar Fonseca. 

        2             That's a Cuban brand, I believe? 

        3    A.  Yes.  It is a Cuban brand. 

        4    Q.  And where would it rank in the positioning of Cuban brands 

        5    vis-a-vis COHIBA? 

        6    A.  Well, Fonseca is a brand that belongs in the popular 

        7    market, and it has nothing to do with COHIBA.  And also, it is 

        8    a very Spanish brand.  It's only marketed in the Spanish 

        9    markets.  Not only, but mostly. 

       10    Q.  In 1990, there was a meeting of Cubatabaco with its 

       11    exclusive distributors, is that correct? 

       12    A.  Yes. 

       13             MR. KIRBY:  Your Honor, a few more questions, this 

       14    seems to be well beyond anything that I raised in recross. 

       15             THE COURT:  We'll wait and see. 

       16             MR. KRINSKY:  I'm sorry, your Honor. 

       17             THE COURT:  Go ahead. 

       18             MR. KRINSKY:  He raised in his cross -- 

       19             THE COURT:  Go ahead. 

       20             MR. KRINSKY:  Thank you, your Honor. 

       21    Q.  At this meeting was a policy established with respect to 

       22    the image of COHIBA? 

       23             THE COURT:  Sustained. 

       24             MR. KRINSKY:  Excuse me? 

       25             MR. KRINSKY:  I'm sorry, your Honor.  I didn't hear. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           187 

             35snemp3                 Garcia-Lopez - redirect 

        1             THE COURT:  Sustained. 

        2             MR. KRINSKY:  Uh-huh.  OK. 

        3             THE COURT:  It was a tad leading. 

        4             MR. KRINSKY:  Oh, your Honor, you just have let us 

        5    slide into the bad habits. 

        6             THE COURT:  I know.  But, you know, Kirby has fixed me 

        7    with his beady eye, and we're going to have let's say two more 

        8    questions.  OK? 

        9             MR. KRINSKY:  All right.  Your Honor, that's very 

       10    good.  Because I only have two more questions. 

       11             THE COURT:  Good. 

       12             MR. KRINSKY:  I'm going to have to try to frame them 

       13    very carefully, your Honor. 

       14             THE COURT:  What was the policy formed at the meeting 

       15    in 1990 with your exclusive distributors? 

       16             THE WITNESS:  Well, your Honor, in that meeting, 

       17    several policies were established. 

       18             Talking about advertising, the policy that was 

       19    established was to carry out two types of campaigns, one an 

       20    institutional campaign.  And a group of brands were selected in 

       21    order to carry out brand campaigns, for it was impossible for 

       22    Cubatabaco to carry out brand campaigns for so many Habano 

       23    brands. 

       24    Q.  The group of brands that you referenced, what do those 

       25    group of brands consist of? 
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        1    A.  You mean the marks that were selected? 

        2    Q.  Yes. 

        3    A.  Well, the brands selected were the COHIBA, the Montecristo, 

        4    Romeo & Juliet, Partagas and Quintero. 

        5    Q.  And, Ms. Lopez, is there a difference -- have you heard of 

        6    premium cigars and non-premium cigars? 

        7    A.  Yes. 

        8    Q.  And what is COHIBA? 

        9    A.  Premium. 

       10             MR. KRINSKY:  No further questions, your Honor. 

       11             MR. KIRBY:  No questions, your Honor. 

       12             THE COURT:  Thank you, ma'am. 

       13             You're excused. 

       14             Would you all be kind enough just to, you don't have 

       15    to remove everything, but give a little space on the tables so 

       16    that the lawyers who are going to argue motions can have a 

       17    little room. 

       18             MR. KRINSKY:  Your Honor -- 

       19             THE COURT:  1:30. 

       20             MR. KRINSKY:  Thank you, your Honor. 

       21             (Luncheon recess) 

       22 

       23 

       24 

       25 
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        1                    A F T E R N O O N  S E S S I O N 

        2                               1:35 p.m. 

        3             (In open court) 

        4             MR. GOLDSTEIN:  Your Honor, plaintiff calls John Rano 

        5    as an adverse witness.  We have worked out a procedure in which 

        6    defendants are actually going to introduce his written direct 

        7    testimony first. 

        8             THE COURT:  All right. 

        9             MR. GOLDSTEIN:  I will then, plaintiff will then 

       10    conduct a direct/cross, preserving the right to go last since 

       11    it is plaintiff's witness. 

       12     JOHN RANO, 

       13         called as a witness by the defendants, 

       14         having been duly sworn, testified as follows: 

       15    DIRECT EXAMINATION 

       15 

       16    BY MS. SHAPIRO: 

       17    Q.  Good afternoon, Mr. Rano. 

       18    A.  Good afternoon. 

       19    Q.  Where do you currently reside? 

       20    A.  Vermont. 

       21    Q.  What is your educational background? 

       22    A.  I have a degree, a B.S. degree from Boston University. 

       23    Q.  Was there a time when you were employed by General Cigar? 

       24    A.  Yes, there was. 

       25    Q.  When did you start working for General Cigar? 
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        1    A.  June of 1984. 

        2    Q.  And what position did you hold when you began working at 

        3    General Cigar? 

        4    A.  It was a sales function and the title was national field 

        5    sales development manager. 

        6    Q.  What were your responsibilities in that job? 

        7    A.  I was on the road calling on major chain accounts 

        8    throughout the United States. 

        9    Q.  And how long did you have that particular position at 

       10    General Cigar? 

       11    A.  Approximately six or seven years. 

       12    Q.  And what job did you have after that at General Cigar? 

       13    A.  I maintained that job, but I also added the responsibility 

       14    of marketing manager for General Cigar's premium cigars. 

       15    Q.  Did there come a time after that that you were promoted? 

       16    A.  Yes. 

       17    Q.  Approximately when was that? 

       18    A.  1991, I believe. 

       19    Q.  And what position were you promoted to? 

       20    A.  Vice president of marketing. 

       21    Q.  And how did your responsibilities change after that 

       22    promotion? 

       23    A.  In addition to the premium brands I was also responsible 

       24    for mass market brands that General Cigar owned. 

       25    Q.  Did there come a time after that when your position changed 
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        1    again? 

        2    A.  Yes.  In 1993 or '94, I remained the vice president of 

        3    marketing, but my focus was mainly on premium brands. 

        4    Q.  Were you promoted at some point after that to another 

        5    position? 

        6    A.  Yes. 

        7    Q.  What position was that? 

        8    A.  I became the senior vice president of marketing. 

        9    Q.  Did your responsibilities change at all at that point? 

       10    A.  Yes.  I went back and I added on the mass -- I kept overall 

       11    responsibility for the premium brands and I took over 

       12    responsibility again for the mass market brands. 

       13    Q.  Did there come a time after that when you were promoted? 

       14    A.  My function changed.  I remained the senior vice president 

       15    in the company, but I was focused on -- I became the senior 

       16    vice president of sales, relinquishing marketing, and I also at 

       17    that time became president of General Cigar International. 

       18    Q.  When did you leave General Cigar? 

       19    A.  June of 1999. 

       20    Q.  Did you resign? 

       21    A.  Yes, I did. 

       22    Q.  What did you do after that? 

       23    A.  I was self-employed for a number of years. 

       24    Q.  How are you currently employed? 

       25    A.  Yes, with the Orvis Company in Vermont. 
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        1    Q.  What do you do for Orvis? 

        2    A.  I am an instructor.  They run different outdoor schools, 

        3    fishing schools and shooting schools, and I am an instructor. 

        4    Q.  Before you worked at General Cigar, did you have any other 

        5    jobs in the cigar industry? 

        6    A.  Yes, both in the cigar and in the tobacco industry in 

        7    general. 

        8             I worked for a company in Boston, Massachusetts, the 

        9    David P. Ehrlich Company, for approximately four years as a 

       10    retail concern.  It was one of the oldest cigar and pipe and 

       11    tobacco companies in the United States, and when I was with 

       12    them we had six stores.  I also worked for the Alfred Dunhill 

       13    Company. 

       14    Q.  Mr. Rano, I am going to hand you two documents, a copy of 

       15    your written direct testimony and exhibits related to that. 

       16             Mr. Rano, please take a look at the written direct 

       17    testimony. 

       18             Do you recognize that document? 

       19    A.  I do. 

       20    Q.  Do you adopt that as your direct testimony in this case? 

       21    A.  I do. 

       22    Q.  Do you recognize the other document, or I should say the 

       23    other documents, just the bound volume?  Is that the exhibits 

       24    to your testimony? 

       25    A.  Yes.  One is a marketing plan, advertising, and an internal 
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        1    memorandum. 

        2             MS. SHAPIRO:  Your Honor, at this time defendants 

        3    offer Defendants' 22, 259 and 285. 

        4             MR. GOLDSTEIN:  We have an objection to one of those. 

        5    It is a hearsay objection to the memo, 285. 

        6             MS. SHAPIRO:  It is a business record, your Honor. 

        7             THE COURT:  It is admitted. 

        8             (Defendant's Exhibits 22, 259 and 285 received in 

        9    evidence) 

       10             MS. SHAPIRO:  I have no further questions. 

       11             MR. GOLDSTEIN:  We also have objections to the 

       12    testimony to hand up.  This is just the objections to the 

       13    testimony. 

       14    CROSS-EXAMINATION 

       15    BY MR. GOLDSTEIN: 

       16    Q.  Good afternoon, Mr. Rano. 

       17    A.  Good afternoon, Mr. Goldstein. 

       18    Q.  Mr. Rano, you first met with Clifford Bachner of Bachner & 

       19    Company concerning COHIBA in September of 1992, is that 

       20    correct? 

       21    A.  That is my testimony.  That's correct, sir. 

       22    Q.  And Bachner & Company was a package design firm, is that 

       23    correct? 

       24    A.  He did package design work for General Cigar and other 

       25    companies. 
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        1    Q.  The purpose of your meeting was to have Mr. Bachner create 

        2    a package design for General Cigar's COHIBA cigar, is that 

        3    right? 

        4    A.  If that was at that meeting, he did work on General Cigar 

        5    COHIBA products' package design. 

        6    Q.  Pardon? 

        7    A.  Package design work. 

        8    Q.  And at this time when you started on the COHIBA project, 

        9    you knew that you could not use the Indian head design that was 

       10    used with the Cuban COHIBA, is that correct? 

       11    A.  The Indian head design along with the tobacco leaf was 

       12    restricted from anything we could use. 

       13    Q.  Before you contacted Mr. Bachner, either the president of 

       14    General Cigar, David Burgh, or the president of Culbro, Edgar 

       15    Cullman, Jr., asked you to look into preparing a package for 

       16    General Cigar COHIBA, is that correct? 

       17    A.  Yes. 

       18    Q.  And the instruction you received was to look at COHIBA, to 

       19    start working on it, there could be a chance to launch the 

       20    product, is that correct? 

       21    A.  That's correct. 

       22    Q.  And this instruction came a short period of time before you 

       23    met with Mr. Bachner, is that correct? 

       24    A.  I don't recall the time frame, between when that meeting 

       25    took place and when I met with Mr. Bachner. 
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        1    Q.  Do you recall giving a deposition in this case? 

        2    A.  Yes. 

        3    Q.  You were deposed actually on three separate occasions? 

        4    A.  That's correct. 

        5    Q.  One of those depositions took place on July 19, 2000 in my 

        6    office. 

        7             Do you recall that, in July of 2000? 

        8    A.  I remember the depositions in your office.  I don't 

        9    remember the exact date. 

       10    Q.  When you came to the depositions, you knew it was about the 

       11    COHIBA dispute? 

       12    A.  Yes, I did. 

       13    Q.  And you were defended at the first two depositions by Janet 

       14    Dorr?  She appeared at those depositions? 

       15    A.  Yes. 

       16    Q.  And you were sworn under oath at the depositions? 

       17    A.  That's correct. 

       18    Q.  That's basically the same oath you took today, is that 

       19    correct? 

       20    A.  That's correct. 

       21    Q.  And you told the truth at that deposition? 

       22    A.  To the best of my ability at that time, that's correct. 

       23    Q.  Let me just read a very brief excerpt from your deposition. 

       24    If we could go to 257, line 19 to 23. 

       25             MR. GOLDSTEIN:  I will hand you your deposition. 
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        1             MS. SHAPIRO:  What were the line numbers? 

        2             MR. GOLDSTEIN:  I think I have 257, 19 to 23. 

        3             MS. SHAPIRO:  Your Honor, I am going to object.  This 

        4    does not impeach his testimony. 

        5             MR. GOLDSTEIN:  Pardon me? 

        6             MS. SHAPIRO:  This doesn't impeach his testimony. 

        7             MR. GOLDSTEIN:  It is a refreshment of recollection. 

        8             MS. SHAPIRO:  He answered your question. 

        9             MR. GOLDSTEIN:  He said he didn't recall how long it 

       10    was. 

       11             MS. SHAPIRO:  That is what he says in the deposition. 

       12    Q.  "Do you know how long this was before you met with 

       13    Mr. Bachner?" 

       14    "A.  I don't, but it would have been a very -- it would have 

       15    been a short period of time between." 

       16             Is that correct? 

       17    A.  That is what I would have said and it would have been some 

       18    fairly short period of time in between. 

       19    Q.  And that's in fact when you first began to work on COHIBA, 

       20    is that correct? 

       21    A.  In the time frame of? 

       22    Q.  When you got this instruction and then you met with 

       23    Mr. Bachner. 

       24    A.  Yes. 

       25    Q.  Now, at this initial meeting you gave Mr. Bachner several 
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        1    items of the Cubatabaco COHIBA packaging, is that correct? 

        2    A.  That's correct. 

        3    Q.  And in your written direct testimony you say you gave him a 

        4    five pack cardboard box, a wrapped set box and probably one 

        5    cigar band of the Cuban COHIBA, is that correct? 

        6    A.  That's correct. 

        7    Q.  Do you have your direct testimony with you? 

        8    A.  You just handed it to me, I believe. 

        9    Q.  The direct testimony that -- 

       10    A.  This right here, yes, I do. 

       11             MR. GOLDSTEIN:  Your Honor, may I approach the 

       12    witness? 

       13             THE COURT:  Yes. 

       14    Q.  Mr. Rano, I want to show you a cigar box with various items 

       15    inside the box which are in evidence as Plaintiff's Exhibit 

       16    1101 and which Bachner & Company produced to General Cigar's 

       17    counsel in response to a subpoena in this case. 

       18             The first item I'm showing you is Plaintiff's Exhibit 

       19    1101, which is photocopies, and also 764, which I believe is 

       20    also in evidence. 

       21             The box has COHIBA with the Indian head, and on the 

       22    bottom it has Cubatabaco with the leaf, Hecho en Cuba, 

       23    Totalmente a Mano, and then on the sides we have La Habana, 

       24    Cuba, 25 Esplendidos, Hecho a Mano on the handmade. 

       25             Do you recall that this box is what you gave to 
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        1    Mr. Bachner? 

        2    A.  I recall we gave a box similar to this to Mr. Bachner. 

        3    Whether this is the exact box or not, I don't know that, but a 

        4    box similar to it, yes. 

        5    Q.  You do recall giving him a Cubatabaco COHIBA box from the 

        6    deposition reading? 

        7    A.  That's correct. 

        8    Q.  I am also showing you a cigar sleeve.  This holds a single 

        9    cigar, is that correct? 

       10    A.  That's correct. 

       11    Q.  And it says COHIBA Panetelas, and on one end is the 

       12    Cubatabaco leaf and on the other end is the Indian head, is 

       13    that correct? 

       14    A.  Yes. 

       15    Q.  And do you recall giving that to Mr. Bachner at this 

       16    initial meeting? 

       17    A.  Yes, or one similar to it.  Yes. 

       18    Q.  Also in this box is a brochure, COHIBA Cigar Divan, The 

       19    Lobby of the Mandarin Oriental Hotel in Hong Kong.  Do you 

       20    recall giving him that brochure? 

       21    A.  I remember seeing this brochure.  I don't know if I gave it 

       22    to him.  I possibly could have. 

       23    Q.  And also in the box from Mr. Bachner is a small, thin piece 

       24    of wood, COHIBA with the Indian head? 

       25    A.  Yes. 
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        1    Q.  And do you recall giving that to -- 

        2    A.  Yes, I do. 

        3    Q.  -- to Mr. Bachner? 

        4             And each of these four items, your recollection is, 

        5    were Cubatabaco packaging, is that correct, or the three items 

        6    were Cubatabaco packaging plus the brochure? 

        7             MS. SHAPIRO:  Objection. 

        8    A.  Separate the brochure out, these three items that you 

        9    showed me were, to the best of my knowledge, packaging used by 

       10    Cubatabaco. 

       11    Q.  Thank you. 

       12             And if you would please pick up the pamphlet, the 

       13    COHIBA cigar pamphlet. 

       14    A.  The one that says Cigar Divan? 

       15    Q.  If you would turn to the fourth page. 

       16             MS. SHAPIRO:  Mr. Goldstein, do you want to use the 

       17    Bates numbers? 

       18             MR. GOLDSTEIN:  The document is Bates B33, from 

       19    Bachner, through B40. 

       20    Q.  If you would turn to the fourth page, which is B36. 

       21             At the time you gave this to Mr. Bachner you 

       22    understood that this page is a photograph of packaging for the 

       23    Cuban COHIBA showing a wooden Robustos box, cardboard five 

       24    pack, and the bands around the cigar, is that correct? 

       25    A.  Could you repeat the question again, please? 
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        1    Q.  The question was, at the time you gave this to Mr. Bachner, 

        2    you understood that this page is a photograph showing packaging 

        3    for the Cuban COHIBA? 

        4    A.  First, I'm not sure I gave this to Mr. Bachner, so I can't 

        5    comment on that any further than that. 

        6             With regards to the photograph, I recognize it as a 

        7    photograph of a Cuban COHIBA. 

        8    Q.  If you would look at your -- we will move on. 

        9             MR. GOLDSTEIN:  Your Honor, at this time I offer 

       10    photocopies of PX769 and PX766 in evidence.  One is the COHIBA 

       11    Cigar Divan, and the other is, I believe it is the photocopies 

       12    of the wooden box. 

       13             THE COURT:  They are admitted. 

       14             (Plaintiffs' Exhibits 766 and 769 received in 

       15    evidence) 

       16    BY MR. GOLDSTEIN: 

       17    Q.  Mr. Rano, at this time I want to show you Plaintiff's 

       18    Exhibit 767, and I want to direct your attention to the first 

       19    page, B24, the exhibits B24, B25 and B26. 

       20             Do you recognize that first page as a label of the 

       21    COHIBA Esplendidos of Cubatabaco? 

       22    A.  I recognize it as a facsimile of that, yes. 

       23    Q.  It is a black-and-white photocopy? 

       24    A.  It is a black and white, that's correct. 

       25    Q.  If you open up the box in front of you, if you just open it 
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        1    up and you look on the inside lid, you can see the shadow 

        2    there, is that correct? 

        3    A.  I see where a label was affixed, yes. 

        4    Q.  And there is no label there now, is that correct? 

        5    A.  That's correct. 

        6    Q.  If I could just show you Plaintiff's Exhibit 927, which is 

        7    a COHIBA box.  Do you see where the label is on that box? 

        8    A.  I can see it from -- 

        9    Q.  I will bring it up to you. 

       10    A.  Thank you. 

       11             I do see it. 

       12    Q.  It is that kind of full color label that would have been on 

       13    the original box? 

       14             MR. GOLDSTEIN:  We are pulling it up. 

       15    Q.  That is, what you are looking at on the screen is also a 

       16    copy of that, the original label? 

       17    A.  I recognize this as being the original. 

       18    Q.  Full color label? 

       19    A.  Full color label from COHIBA. 

       20    Q.  When you gave the box to Mr. Bachner, where we see the 

       21    shadow, there was a label there at the time? 

       22    A.  I would have -- if that was the box I gave him, I would 

       23    assume that there was a label there.  OK.  I did give him a 

       24    box. 

       25    Q.  But what you're looking at right now, B24, is a 
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        1    black-and-white copy of a labeling? 

        2    A.  That is correct. 

        3    Q.  But the actual color label is not here anymore, is that 

        4    correct? 

        5    A.  I don't see it. 

        6    Q.  Now, is it your understanding -- if you look at that first 

        7    page, B24, do you see the red markings? 

        8    A.  I do. 

        9    Q.  The red handwriting? 

       10    A.  I do. 

       11    Q.  Is it your understanding that that is Mr. Bachner's 

       12    writing? 

       13    A.  No, I can't identify Mr. Bachner's writing. 

       14    Q.  So is it your testimony now you don't have an understanding 

       15    of whether or not that is Mr. Bachner's? 

       16             MS. SHAPIRO:  Objection. 

       17             THE COURT:  Overruled. 

       18    A.  I don't have an understanding that this particular writing, 

       19    this is Mr. Bachner's.  I have no way of -- I don't know 

       20    Mr. Bachner's writing so I can't testify that that is 

       21    Mr. Bachner's writing. 

       22             MR. GOLDSTEIN:  Your Honor, I can show him 

       23    Mr. Bachner's -- pass.  Never mind. 

       24    Q.  If you turn to the second page of that document, which is 

       25    B25, For attention, John Rano. 
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        1             Do you recognize that that is a black-and-white 

        2    photocopy of a COHIBA cigar band? 

        3    A.  It looks that way to me, yes. 

        4    Q.  And do you recognize that as a black and white of the Cuban 

        5    COHIBA cigar band? 

        6    A.  I would have a tough time determining that from this, sir. 

        7    Q.  Do you recall asking Alfonse Mayer to get a cigar band for 

        8    you and providing that to Mr. Bachner, an actual cigar band? 

        9    A.  I do recall conversation of that, yes. 

       10    Q.  And do you recall providing Mr. Bachner an actual Cuban 

       11    COHIBA cigar band? 

       12    A.  Yes, I do. 

       13    Q.  And if you look at the third page of that exhibit, The Six 

       14    Cigars of COHIBA, do you recall that that is something you also 

       15    gave to Mr. Bachner? 

       16    A.  I do. 

       17    Q.  Now if I could turn your attention, I want to show you a 

       18    photocopy of the original or the premiere issue of Cigar 

       19    Aficionado, and all I want to do is turn your attention to page 

       20    45 of that magazine. 

       21             First, I would ask you if you recognize this as a 

       22    photocopy of the premiere issue of Cigar Aficionado? 

       23    A.  I do. 

       24    Q.  Then if you could turn to the page I marked there, I put 

       25    the little box between there, which is page 45, which is also 
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        1    up on the screen. 

        2    A.  OK. 

        3    Q.  I'm sorry.  The exhibit No. is PX1062, which is in 

        4    evidence. 

        5             If you look on the left, B26, from Plaintiff's Exhibit 

        6    767, which you gave to Mr. Bachner, and then you look at page 

        7    45 from Cigar Aficionado, the third page of that exhibit. 

        8    A.  B26? 

        9    Q.  Yes. 

       10    A.  Yes. 

       11    Q.  Or you could use the screen if that is easier for you.  In 

       12    other words, it is on your screen. 

       13    A.  Yes, I see that. 

       14             MS. SHAPIRO:  Your Honor, I want to note for the 

       15    record, Mr. Goldstein stated that this is in evidence.  This is 

       16    another one of these examples of a document to which we have 

       17    not objected only to the extent it is not offered for the 

       18    truth. 

       19             THE COURT:  Thank you. 

       20    Q.  On the right are The Six Cigars of COHIBA from the 

       21    magazine, on the left is The Six Cigars of COHIBA, and you see 

       22    it has the exact same frontmarks listed? 

       23             When I refer to frontmarks, Lanceros, Esplendidos, 

       24    Coronas Especial. 

       25    A.  I am just checking it.  It does. 
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        1    Q.  It also has the same little box for Cigar Aficionado's 100 

        2    point scale? 

        3    A.  Yes. 

        4    Q.  The one on the left, the one you provided to Mr. Bachner, 

        5    also has photography by Dan Wagner, and that is crossed out. 

        6    Do you see that? 

        7    A.  Yes. 

        8    Q.  It doesn't appear in the magazine copy? 

        9    A.  Right. 

       10    Q.  Obviously the magazine copy has the COHIBA cigars and what 

       11    you gave to Mr. Bachner doesn't.  Do you see that? 

       12    A.  Yes. 

       13    Q.  Did you get advanced page proofs from Cigar Aficionado? 

       14    A.  No. 

       15    Q.  Do you understand that the page you gave to Mr. Bachner is 

       16    a preliminary galley or page proof of the Cigar Aficionado 

       17    premiere issue? 

       18    A.  No, I don't. 

       19    Q.  Do you know where in fact you got that particular page? 

       20    A.  I don't recall. 

       21    Q.  It's not your understanding that that came from Cigar 

       22    Aficionado? 

       23    A.  I don't recall at this time where it came from. 

       24    Q.  You have no idea where you got that particular page from? 

       25    A.  I have no idea at this time where that particular page came 
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        1    from. 

        2    Q.  So at this point, at this initial meeting, you gave 

        3    Mr. Bachner the Cubatabaco COHIBA Esplendidos box, the wooden 

        4    box you gave him with a color label, you had given him a COHIBA 

        5    Panetelas cigar sleeve, you had given him the small COHIBA wood 

        6    piece, you had given him a Cuban COHIBA cigar band, the COHIBA 

        7    Cigar Divan pamphlet or brochure -- 

        8             MS. SHAPIRO:  Objection.  Mischaracterizes the 

        9    testimony. 

       10    Q.  You don't recall whether you gave him that particular item? 

       11    A.  That is the item you're talking about? 

       12    Q.  Right. 

       13    A.  I don't recall giving him that. 

       14    Q.  And then The Six Cigars of COHIBA that we are looking at on 

       15    the left side of the screen, you gave Mr. Bachner those items, 

       16    correct? 

       17    A.  I would like to just clarify.  I don't know if I gave him 

       18    the specific box of Esplendidos.  I gave him a box. 

       19    Q.  That's the box that Mr. Bachner produced in this 

       20    litigation? 

       21    A.  OK. 

       22             MS. SHAPIRO:  Objection, your Honor. 

       23             THE COURT:  Overruled. 

       24    Q.  You then told Mr. Bachner that you wanted him to use this 

       25    Cuban COHIBA packaging to create a General Cigar COHIBA 
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        1    packaging that is exactly the same, isn't that correct? 

        2    A.  Not using the Indian head or the tobacco leaf. 

        3    Q.  And if we go back to the front of the black and white of 

        4    the label -- 

        5    A.  This? 

        6    Q.  -- which is B24 from PX767, and when you told him you don't 

        7    want him to use the Cubatabaco with the tobacco leaf or the La 

        8    Habana, Cuba, that is showing on the actual document in front 

        9    of you there is deletion marks, is that correct? 

       10    A.  That's correct. 

       11    Q.  And that's your instruction, correct? 

       12    A.  My instruction was the tobacco leaf, the Indian head and 

       13    obviously we can't use La Habana, Cuba. 

       14    Q.  Well, on that document, the Indian head is there and there 

       15    is no deletion mark, is that right? 

       16    A.  That is correct. 

       17    Q.  And otherwise, the writing in the top corner is exactly the 

       18    same or "exactly same," is that correct? 

       19    A.  That's what it says, yes. 

       20    Q.  And you did not tell him to delete the Indian head, isn't 

       21    that correct? 

       22             MS. SHAPIRO:  Objection. 

       23             THE COURT:  Overruled. 

       24    A.  No.  It was my understanding from the very beginning of 

       25    anything to do with COHIBA cigars that the Indian head could 
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        1    not be used. 

        2    Q.  And my question to you is, isn't it a fact that you did not 

        3    tell Mr. Bachner to delete the Indian head when you gave him 

        4    your initial instructions? 

        5    A.  I don't know that to be the case.  My instructions would 

        6    have been not to use the Indian head. 

        7    Q.  That document is not reflecting that instruction, is that 

        8    correct? 

        9    A.  It does not have a delete mark on the Indian head. 

       10    Q.  Let me ask you to look at your deposition testimony from 

       11    that same day, from page 258, line 15, to line 22. 

       12    A.  258? 

       13    Q.  Yes. 

       14             And the testimony that -- the question was: 

       15    "Q   And when you say starting point, did you give him any 

       16    other instructions? 

       17    "A   There were two components of the packaging that we told 

       18    him not to use. 

       19    "Q   What did you tell him not to use? 

       20    "A   The Habanos logo, which was the horizontal tobacco leaf, 

       21    and obviously he couldn't use La Habana, Cuba." 

       22             Do you recall those questions and giving those 

       23    answers? 

       24    A.  Yes. 

       25    Q.  And those answers when you gave them, you were testifying 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           209 

             35SHEMP4                 Rano - cross 

        1    truthfully, is that correct? 

        2    A.  That's correct. 

        3    Q.  And so isn't it a fact that you did not tell him to delete 

        4    the Indian head when you gave him the initial packaging and his 

        5    initial instructions? 

        6    A.  I can only respond to that as I know the situation now. 

        7             We had received instructions from General Cigar 

        8    attorneys that the Indian head was not to be used.  Whether I 

        9    provided Mr. Bachner with that specific instruction during this 

       10    specific time, I can't recall. 

       11    Q.  But your testimony is that prior to meeting with 

       12    Mr. Bachner you were already aware that there was attorney 

       13    advice not to use the Indian head, is that correct? 

       14    A.  That's correct. 

       15    Q.  Mr. Bachner then provided you with COHIBA design materials 

       16    within three days to two weeks of meeting with him, isn't that 

       17    correct? 

       18    A.  I don't remember the time frame that he got back to us on 

       19    it. 

       20    Q.  Do you recall that it was soon after your meeting with him? 

       21    A.  It would have been within a relatively short period of 

       22    time.  I would have said to Mr. Bachner something, you know, I 

       23    need this back within four weeks or so or two weeks, whatever 

       24    it was.  I don't recall the exact timing of it.  There would 

       25    have been some time parameters assigned to it. 
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        1             MR. GOLDSTEIN:  Your Honor, if I could approach the 

        2    witness again. 

        3             THE COURT:  Sure. 

        4    Q.  And, Mr. Rano, going into the box, Plaintiff's Exhibit 

        5    1101, I'm showing you a cardboard box. 

        6             MR. GOLDSTEIN:  Plaintiff's Exhibit 765 is the color 

        7    copy of the exhibit made by defendants' counsel. 

        8    Q.  I would ask you to take a look at that box. 

        9             That is what Mr. Bachner created for you, is that 

       10    correct? 

       11    A.  It looks like a mockup of what Mr. Bachner would have done, 

       12    yes. 

       13    Q.  And that particular box has the Indian head? 

       14    A.  It does. 

       15    Q.  And it has the checkerboard that we saw, that is used by 

       16    Cubatabaco? 

       17    A.  Do you have the Cubatabaco one? 

       18    Q.  I will pull that up. 

       19             MR. GOLDSTEIN:  If we could look at the fourth page 

       20    from the Cigar Divan pamphlets, I think it is 766.  If we could 

       21    put those side by side. 

       22    A.  It looks the same. 

       23    Q.  Does that reflect your instruction to Mr. Bachner exactly 

       24    same except for La Habana, Cuba, the word Cubatabaco, and the 

       25    Cubatabaco leaf logo? 
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        1             MS. SHAPIRO:  Objection. 

        2             THE COURT:  Overruled. 

        3    A.  What it reflects is a return of packaging that looks to me 

        4    at this time to be a reflection of some notes that he took on 

        5    document 024. 

        6    Q.  And it is what you asked for, correct? 

        7    A.  Again, I don't know specifically what I would have asked 

        8    for at that particular meeting other than mockups of COHIBA 

        9    packaging. 

       10             Again, to the best of my recollection and the best of 

       11    my knowledge, from the beginning of this project the 

       12    Cubatabaco, the horizontal tobacco leaf and the Indian head 

       13    were not to be used in packaging. 

       14    Q.  If I could direct your attention to your deposition, page 

       15    275, lines 23 to 25, and the last question and answer -- the 

       16    question is:  Do you recall having a reaction to what 

       17    Mr. Bachner provided to you?" 

       18    "A   Only that it's what I asked for." 

       19             Do you recall being asked that question and giving 

       20    that answer at that deposition? 

       21    A.  It is in my testimony so I'm sure I did. 

       22    Q.  Was your testimony honest and truthful to the best of your 

       23    ability three years ago in July of 2000? 

       24    A.  It was at that time, yes. 

       25    Q.  If you look into the five pack, if you open it up, it feels 
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        1    like there is something in there, right? 

        2    A.  In this box? 

        3    Q.  Yes, that box, that Mr. Bachner gave to you. 

        4             And if you open it up there are four white cigar 

        5    sleeves and one cigar sleeve with a design, is that correct? 

        6    A.  Yes. 

        7    Q.  And that cigar sleeve is Esplendidos, is the frontmark? 

        8    A.  Yes, it is. 

        9    Q.  And it has the word COHIBA, is that correct? 

       10    A.  It has a label, sticker that says COHIBA on it. 

       11             MR. GOLDSTEIN:  763.  That is up on the screen. 

       12    Q.  If you look on the tip of one side, it's empty, is that 

       13    correct, there is just a yellow color? 

       14    A.  On the end? 

       15    Q.  Yes. 

       16    A.  Yes. 

       17    Q.  And on the other side is the Indian head, correct? 

       18    A.  That's correct. 

       19    Q.  If you pick up the Panetelas cigar sleeve, it is actually 

       20    on the other side of your box there? 

       21    A.  This one? 

       22    Q.  Yes. 

       23             On one end is the Cubatabaco word and leaf logo. 

       24    A.  Yes. 

       25    Q.  That is not on the cigar sleeve that Mr. Bachner created 
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        1    for you, is that correct? 

        2    A.  It's not on that one, that's correct. 

        3    Q.  On the other tip, though, is the Indian head, right? 

        4    A.  Yes. 

        5    Q.  If we look at the Esplendidos and the Panetelas side by 

        6    side, if you look at them side by side, and now we will again, 

        7    that is reflecting your instruction to Mr. Bachner to make 

        8    exactly the same, other than the Cubatabaco word and the 

        9    Cubatabaco leaf logo, is that correct? 

       10    A.  No, I testified that I told Mr. Bachner at some point in 

       11    time that we could not use the Indian head either. 

       12    Q.  Do you believe that there was a later point in time where 

       13    you told him to stop using the Indian head in his designs? 

       14    A.  To the best of my recollection, from the very earliest 

       15    stages of doing anything with regards to package design for 

       16    COHIBA, the elements of the Cubatabaco horizontal tobacco leaf 

       17    and the Indian head were not permissible for use. 

       18    Q.  But in fact, Mr. Bachner created designs for you and you 

       19    testified that that's what you wanted with the Indian head, is 

       20    that correct? 

       21    A.  I did testify to that, that's correct. 

       22    Q.  What's that? 

       23    A.  In my deposition, that's correct. 

       24    Q.  Mr. Bachner also created and gave you a wooden cigar box 

       25    after this initial meeting, isn't that correct? 
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        1    A.  I believe he did. 

        2    Q.  And if I could show you Mr. Bachner's invoice to you, which 

        3    is Plaintiff's Exhibit 761, which is in evidence.  If we could 

        4    look at the first page of the invoice, it is dated 5 October 

        5    1992 from Mr. Bachner to your attention. 

        6             Do you see that? 

        7    A.  I could just about read it. 

        8    Q.  Actually, I apologize. 

        9             And you see that that is an invoice from Mr. Bachner 

       10    to you dated October 5, 1992? 

       11    A.  I am looking at 0001. 

       12    Q.  Yes, the first page of the invoice. 

       13             It is showing that there was box construction and 

       14    color comprehensives for COHIBA brand cigars, and then he lists 

       15    the items.  There was one wooden cigar box, exterior and 

       16    interior, including inside label. 

       17             Do you see that? 

       18    A.  Yes, I do. 

       19    Q.  And do you recall that the cigar box that he gave to you 

       20    looked just like the Cubatabaco cigar box that you gave to him 

       21    minus the words Cubatabaco and the leaf logo? 

       22    A.  I don't recall it right now.  If I saw it, I might recall 

       23    it.  Right at this moment I don't. 

       24    Q.  You recall it having the Indian head at the top of the box? 

       25    A.  I don't recall that at the moment. 
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        1    Q.  Do you recall that there was an inside label the same way 

        2    there is an inside label on the Cubatabaco box in the box he 

        3    gave to you, where it says including inside label on the 

        4    invoice? 

        5    A.  Yes. 

        6    Q.  Was the inside label just what you had marked up, just what 

        7    we saw marked up, the Cubatabaco label minus the words 

        8    Cubatabaco and minus the leaf and minus the words La Habana, 

        9    Cuba? 

       10    A.  That I don't recall. 

       11    Q.  To your knowledge, that wooden box no longer exists, is 

       12    that correct? 

       13    A.  If it is not in evidence -- I mean, I just don't know.  I 

       14    don't know if it exists or doesn't exist. 

       15    Q.  You don't know what happened to the wooden box? 

       16    A.  I don't know what happened to it. 

       17    Q.  If I could approach again, I want to show you a cigar band 

       18    from inside of that box.  The cigar bands are color copies and 

       19    are labeled at PX772 in evidence. 

       20             There is an envelope with cigar bands. 

       21             If you look at it, there are two types of cigar bands. 

       22    You can look through, but I will represent that there are two 

       23    different types which we see on 772. 

       24             Do you recall after this initial meeting Mr. Bachner 

       25    providing you with that bottom cigar band? 
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        1    A.  I remember that the whole process was evolutionary in 

        2    its -- in the process itself.  I do remember Mr. Bachner 

        3    providing us with the band that I am looking at with horizontal 

        4    stripes in it, lines in it.  I do remember that. 

        5    Q.  And the bottom band, do you know what that is? 

        6    A.  The bottom band, I can't say for sure.  I can't say for 

        7    sure what that is. 

        8    Q.  You can't say for sure whether it is the Cubatabaco band or 

        9    whether something Mr. Bachner created, is that correct? 

       10    A.  That's correct. 

       11    Q.  Do you see the little R in a circle? 

       12    A.  Yes. 

       13    Q.  Does that indicate to you that that is something 

       14    Mr. Bachner created? 

       15    A.  I'm trying to recall.  That wouldn't give me an 

       16    indication -- 

       17    Q.  You just can't tell them apart, right? 

       18    A.  I don't know what you mean by -- I can tell these two 

       19    apart. 

       20    Q.  But you can't tell the band in your hand whether it is 

       21    something Bachner created or something that comes from 

       22    Cubatabaco cigar? 

       23    A.  In absolute certainty I couldn't and I don't -- I couldn't. 

       24    Q.  Mr. Bachner also created the design including the lettering 

       25    for the COHIBA box that General Cigar began to sell through 
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        1    Dunhill at the end of 1999 -- at the end of 1992, is that 

        2    correct? 

        3    A.  I believe it was Mr. Bachner.  I don't recall.  I'm not 100 

        4    percent sure that it was his work.  I believe it was, but I'm 

        5    not 100 percent sure.  It could have been assigned to another 

        6    person, but I'm not sure. 

        7    Q.  Let's go back to the invoice, which was Plaintiff's Exhibit 

        8    761, and that is D02.  It is a November 16, 1992 invoice from 

        9    Mr. Bachner to you. 

       10             Do you see that? 

       11    A.  Yes, I do. 

       12    Q.  And the item that he is invoicing is design and production 

       13    for COHIBA wooden box screen art for Esplendidos, Robustos and 

       14    Coronas Especial. 

       15             Do you see that? 

       16    A.  I do. 

       17    Q.  Does that refresh your recollection that Mr. Bachner 

       18    created the design, including the lettering, for the 

       19    Esplendidos, Robustos and Coronas Especial COHIBA that you 

       20    began to sell to Dunhill in late 1992? 

       21    A.  It is Mr. Bachner's, it is on his letterhead, on his 

       22    invoice. 

       23    Q.  Excuse me? 

       24    A.  Yes. 

       25    Q.  It was Mr. Bachner? 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           218 

             35SHEMP4                 Rano - cross 

        1    A.  Yes.  This invoice is, yes. 

        2    Q.  And if I show you a wooden box, which has been marked as 

        3    Plaintiff's Exhibit 953, marked for identification, and I ask 

        4    you to take a look at the box, there is a note in the box that 

        5    I am going to remove because it has nothing to do with this 

        6    particular question. 

        7             I am going to ask you to take a look at that box and 

        8    tell me whether or not -- I am going to ask you to take a look 

        9    at that box and, in fact, that is a sample of a box that 

       10    General Cigar sold through Dunhill for its COHIBA cigar, is 

       11    that correct? 

       12    A.  Yes. 

       13    Q.  And that's the Coronas Especial? 

       14    A.  That's correct. 

       15    Q.  And that is something that Mr. Bachner created the design 

       16    and lettering for, is that correct? 

       17    A.  Correct. 

       18    Q.  And that began to be sold through Dunhill sometime at the 

       19    end of 1992, is that correct? 

       20    A.  I believe that was the time frame. 

       21             MR. GOLDSTEIN:  Your Honor, I offer Plaintiff's 953 in 

       22    evidence. 

       23             THE COURT:  It is admitted. 

       24             (Plaintiff's Exhibit 953 received in evidence) 

       25    BY MR. GOLDSTEIN: 
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        1    Q.  If I could also show you Plaintiff's Exhibit 995. 

        2             MR. GOLDSTEIN:  I have black and whites for the 

        3    moment. 

        4    Q.  And Mr. Bachner created this Dunhill box based on your 

        5    prior instructions and the materials that you had given him, is 

        6    that correct? 

        7    A.  No, sir. 

        8    Q.  That is not your testimony? 

        9    A.  On the Dunhill box? 

       10    Q.  Yes. 

       11    A.  The Dunhill box was created totally separate. 

       12    Q.  Your testimony is the Dunhill box that Mr. Bachner created 

       13    was created totally separate from the Cubatabaco materials that 

       14    you had given to him? 

       15    A.  This box did not represent any of the design elements, to 

       16    the best of my knowledge, from the Cubatabaco packaging.  As a 

       17    matter of fact, we were quite -- we wanted to make sure that 

       18    this box was very simple, very plain, as we did not believe 

       19    that this would go much further than Dunhill in distribution, 

       20    this particular package, and one other account in the United 

       21    States, this package. 

       22    Q.  If I could ask you to remove the items off the Cubatabaco 

       23    box and put the tops of those boxes side by side in front of 

       24    you.  I am going to do the same thing on the screen.  That 

       25    would be 953 and 764. 
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        1             Just so I'm clear, it's your testimony that 

        2    Mr. Bachner's creation of the box on the left that you sold 

        3    through Dunhill from 1992 to 1997 was unrelated to the prior 

        4    materials and instructions that you had provided to 

        5    Mr. Bachner, is that correct? 

        6    A.  I'm not sure of your question so I will answer it in that 

        7    the package that we wanted to provide for Dunhill was a package 

        8    unique for that distribution through Dunhill and one other 

        9    account.  It was not the cigar that we wanted to have for 

       10    COHIBA nor was it anywhere near the final packaging that we 

       11    thought that a super premium cigar such as COHIBA should have. 

       12             So I would say, based on that, that it was a separate 

       13    project given to Mr. Bachner to come up with a cigar box with 

       14    the name COHIBA on it for distribution through Dunhill. 

       15    Q.  And so it's your testimony that the appearance of those two 

       16    boxes with the word COHIBA on the bottom right, that is a 

       17    coincidence, is that correct? 

       18             MS. SHAPIRO:  Objection. 

       19             THE COURT:  Overruled. 

       20    A.  I may be wrong at this time, but if memory serves me 

       21    correct, the font on the box on the left, being the Dunhill 

       22    box, and the COHIBA were slightly different.  Although it is 

       23    very difficult to see here, I believe that that was the case. 

       24    Q.  So looking at them it's hard to tell the difference, but if 

       25    I had brought in a professional graphic designer and said are 
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        1    these exactly the same fonts, he would probably tell me they 

        2    are not, is that correct? 

        3    A.  I believe so. 

        4    Q.  But to the -- 

        5             MS. SHAPIRO:  Objection. 

        6    Q.  -- layman's eye, is there a difference that someone could 

        7    tell between the two fonts?  You were the head of marketing for 

        8    General Cigar, correct? 

        9    A.  I would say they look very similar, they are very close. 

       10    Q.  Is it your understanding that Bachner based this design on 

       11    the materials and instructions that you had provided to him 

       12    when you met with him? 

       13    A.  I met with Bachner on numerous occasions to discuss this 

       14    particular project over many years.  When it came to the 

       15    Dunhill project, it was for a totally different reason that we 

       16    were developing, A, the box, the packaging, if you will, and 

       17    the cigar.  It was for the premise of putting a cigar under the 

       18    COHIBA name into commerce. 

       19             It was my understanding from attorneys that the 

       20    trademark laws had changed and that the old process of taking a 

       21    few packages or a few pieces or whatever you want and selling 

       22    them to one account to protect trademark rights had changed and 

       23    you had to show that a product was truly in the marketplace. 

       24    That is what this packaging was done for. 

       25             (Continued on next page) 
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        1 

        1 

        2    Q.  And my question is, that packaging was done by Mr. Bachner 

        3    based on the Cubatabaco materials and your instructions to him, 

        4    isn't that correct? 

        5    A.  They were based on, by Mr. Bachner based on my instructions 

        6    to him regarding the Dunhill project. 

        7    Q.  You approved this box for the marketplace, is that correct? 

        8    A.  That's correct. 

        9    Q.  And Mr. Cullman, Jr. approved this product for the 

       10    marketplace, is that correct? 

       11    A.  I'm sure Mr. Cullman, Jr. would have looked at this and 

       12    given his approval on it. 

       13    Q.  And Mr. Cullman, Sr. also would have looked at this and 

       14    given his approval, isn't that correct? 

       15    A.  I believe Mr. Cullman, Sr. would have looked at it.  He may 

       16    not have, but there's a good chance he would have. 

       17    Q.  And your understanding is that this interim product was in 

       18    the marketplace from the end of 1992 until sometime in 1997, is 

       19    that correct? 

       20    A.  Yes. 

       21    Q.  In your direct testimony, you state -- if you look at 

       22    paragraph 11 of your direct testimony. 

       23    A.  Paragraph? 

       24    Q.  Paragraph 11, it starts on page 3 and goes over to page 4. 

       25    I am going to direct your attention to the last sentence on 
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        1    page 4. 

        2             It is the last sentence on paragraph 11.  In your 

        3    direct testimony you state in that last sentence, "We 

        4    ultimately did not use any of his," referring to Mr. Bachner, 

        5    "or his company's designs for our super-premium COHIBA." 

        6             Is that correct? 

        7    A.  That's correct. 

        8    Q.  But you did use his designs for the Dunhill product? 

        9    A.  That's correct. 

       10    Q.  And you omitted that from your testimony, is that correct? 

       11    A.  No. 

       12    Q.  It is not in your testimony? 

       13    A.  It's not a superpremium cigar, sir. 

       14    Q.  I am asking if you omitted from your testimony that 

       15    Mr. Bachner did create the Dunhill box, isn't that correct? 

       16             Isn't that correct? 

       17    A.  I would like a second to read paragraph 11, please. 

       18    Q.  The question is, there's no reference in your testimony to 

       19    the fact that Mr. Bachner created the Dunhill box, is that 

       20    correct? 

       21    A.  That's correct. 

       22    Q.  OK.  And if you look at the first sentence of paragraph 11, 

       23    you say, "Around September of 1992, we hired Clifford Bachner 

       24    of Bachner & Company, a freelance package designer we had used 

       25    before, to design some packaging for the superpremium COHIBA 
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        1    cigar we were developing." 

        2             Is that correct? 

        3    A.  Yes. 

        4    Q.  That's what your testimony is? 

        5    A.  That's in the testimony. 

        6    Q.  Nowhere in your testimony do you mention that you also 

        7    hired Mr. Bachner for the Dunhill box that you were putting 

        8    into the market, is that correct? 

        9    A.  I don't mention that we hired Mr. Bachner to do a lot of 

       10    package design products.  And my testimony I put regarding the 

       11    superpremium COHIBA cigar that finally came into the 

       12    marketplace. 

       13    Q.  I didn't expect you to put in everything he had done for 

       14    you, but my question was whether the other COHIBA product, the 

       15    one that was in the marketplace for five years, you don't have 

       16    any testimony about that, is that correct? 

       17    A.  I don't have any here. 

       18    Q.  If you would look again at the Cuban COHIBA box that you 

       19    gave to Mr. Bachner, the one that's underneath the lower box. 

       20             You recall discussing at General Cigar in the fall of 

       21    1992 how similar these two boxes are, isn't that correct? 

       22    A.  I don't recall that.  If I testified to it, I -- then I 

       23    would stick by that, yes. 

       24             I would just like to clarify something, if I may.  You 

       25    keep referring to this as the box that I gave to Mr. Bachner. 
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        1    I gave a box that's similar to this.  Whether it's this box or 

        2    not, I can't -- I don't know. 

        3    Q.  Do you have any reason to doubt Mr. Bachner's testimony 

        4    that that's the box you gave to him? 

        5             MS. SHAPIRO:  Objection. 

        6             THE COURT:  Sustained. 

        7    Q.  Would you agree that usually the product name is centered 

        8    on the cigar box? 

        9    A.  I'm trying to think of some examples where it's not.  None 

       10    come to mind immediately. 

       11             I have been away from it for a little bit, so I would 

       12    have to refresh my memory.  I'm not -- I can't, I'm not sure. 

       13    Q.  Would you agree that usually -- my question was would you 

       14    agree that usually the product name is centered on the cigar 

       15    box? 

       16    A.  In most cases. 

       17    Q.  If you look at the General Cigar box sold through Dunhill, 

       18    there is no designation of origin on the top or sides, is that 

       19    correct? 

       20             There's no country name? 

       21    A.  On the top or the sides. 

       22    Q.  Top or sides? 

       23    A.  That's correct. 

       24    Q.  If you want to know where it was made, you have to either 

       25    open the lid, and you see it in small print, is that correct? 
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        1    A.  Yes. 

        2    Q.  Or on the bottom there's a stamp, is that correct? 

        3    A.  Yes. 

        4    Q.  This is 953.  And if you -- the inside lid.  We're only as 

        5    good as our computers.  OK.  The actual box if you look at 

        6    it -- 

        7    A.  Where do you want me to look? 

        8    Q.  On the inside lid there's country of origin in very small 

        9    print on that lid, is that correct? 

       10    A.  The country of origin is there. 

       11    Q.  And also on a stamp on the bottom? 

       12    A.  Again, the country of origin is there. 

       13             MR. GOLDSTEIN:  Let me do this, your Honor.  If you 

       14    could pull up 995 so the rest of us can see it. 

       15    Q.  And on the inside lid is the country of origin underneath 

       16    25 Corona Especial, is that correct? 

       17             MR. GOLDSTEIN:  You can highlight that.  You need to 

       18    come down vertically. 

       19             MS. SHAPIRO:  Is this supposed to be the box that he's 

       20    looking at? 

       21             MR. GOLDSTEIN:  That's a photocopy of the same box, 

       22    but unfortunately we have black and whites. 

       23             MS. SHAPIRO:  There are cigars in this one. 

       24             MR. GOLDSTEIN:  And there are cigars in the one that 

       25    he's looking at. 
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        1    Q.  The General Cigar COHIBAs sold through Dunhill had no 

        2    bands, is that correct? 

        3    A.  That's correct. 

        4    Q.  And it was the same as General Cigar's pre-existing Temple 

        5    Hall cigar? 

        6    A.  It was the same blend. 

        7    Q.  The same blend.  And was it your understanding as the head 

        8    of marketing that Dunhill had agreed to sell this COHIBA 

        9    because of both the COHIBA name and the exclusivity? 

       10    A.  I don't recall being at the negotiations for that.  As the 

       11    head of marketing and being in the marketing function, I needed 

       12    to get the COHIBA name in commerce across the country, and 

       13    Dunhill was the logical choice to do that as they had stores 

       14    throughout the United States first of all. 

       15             Second is that we could control it because it was not 

       16    the superpremium cigar that we finally wanted to put in the 

       17    marketplace. 

       18    Q.  Let me hand you your first deposition, which was conducted 

       19    at -- let me ask you if you recall a deposition in May in my 

       20    office in the year 2000. 

       21    A.  I remember the deposition in your office. 

       22    Q.  We had three actually. 

       23    A.  That's correct.  I remember all three. 

       24    Q.  And they were all pleasurable, I'm sure. 

       25             If you would direct your attention to page 102, line 
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        1    24. 

        2    A.  102? 

        3    Q.  Do you recall being asked the question. 

        4    "Q.  Is that why Dunhill was willing to sell it, because of the 

        5    name, the COHIBA name?" 

        6             And then the answer: 

        7    "A.  That and exclusivity I think." 

        8             Do you recall giving that testimony? 

        9    A.  This is my testimony.  I recall -- it's my testimony. 

       10    Q.  And that in fact is the testimony that you gave? 

       11    A.  Yes. 

       12    Q.  And you have no reason to question that that is the 

       13    testimony you gave? 

       14    A.  No, I don't. 

       15    Q.  And they began to sell approximately -- well, the end of 

       16    November, beginning of December 1992, is that correct? 

       17    A.  I would need to see the paperwork, but I believe it was in 

       18    that time frame. 

       19    Q.  You recall that that was about three months after the 

       20    premier issue of Cigar Aficionado, isn't that correct? 

       21    A.  I'm not sure what the premier date was of Cigar Aficionado. 

       22    Q.  Mr. Rano, are you familiar with the packaging that General 

       23    Cigar used for its COHIBA when you first came to General Cigar 

       24    in 1984? 

       25    A.  I had seen it in the marketplace, yes. 
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        1    Q.  Let me show you what has marked as Defendants' Exhibit 286, 

        2    which I believe is in evidence. 

        3             I am showing you a plastic container. 

        4             Mr. Rano, is that the General Cigar COHIBA packaging 

        5    that was used in the early to mid 1980s? 

        6    A.  It's the packaging that I saw in the marketplace. 

        7    Q.  When you arrived at General Cigar? 

        8    A.  Yes. 

        9    Q.  You did not show this packaging -- I'm sorry, it's 

       10    Plaintiff's Exhibit 315, which are photocopies of the cylinder 

       11    which were produced by General Cigar in the litigation. 

       12             You did not show this packaging to Mr. Bachner in 

       13    1992, is that correct? 

       14    A.  That's correct. 

       15    Q.  And you did not ask him to create designs based on that 

       16    packaging, is that correct? 

       17    A.  No, I didn't. 

       18    Q.  Do you recall discussing with counsel in late September 

       19    1992 that General Cigar wanted to use a design as close as 

       20    possible to the Cuban COHIBA? 

       21    A.  Would you please state that again. 

       22    Q.  Yes.  The question is, do you recall discussing with 

       23    counsel in late September 1992 that General Cigar wanted to use 

       24    a packaging design for its COHIBA as close as possible to the 

       25    Cuban COHIBA? 
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        1    A.  I would, I don't recall the discussion specifically.  If a 

        2    discussion of packaging did take place regarding COHIBA at that 

        3    time, based on the packaging of other brands that General Cigar 

        4    owned that were previously Cuban brands, where we followed 

        5    pretty much the package design of it, we would have -- that 

        6    would have been our starting point again.  With regards to 

        7    COHIBA, the other elements that we've talked about earlier were 

        8    off the table. 

        9    Q.  OK.  My question is, do you recall at the end of September, 

       10    after you had had your initial meetings with Mr. Bachner, 

       11    speaking to counsel, Ronald Milstein in particular, about your 

       12    desire to use a packaging design as close as possible to the 

       13    Cuban COHIBA for your COHIBA? 

       14    A.  I may have had that with Ron.  I don't recall it.  If I saw 

       15    a document with my name on it, I could recall it. 

       16    Q.  Let me show you Plaintiff's Exhibit 952. 

       17             If it starts getting crowded, I'll take stuff away. 

       18             Mr. Rano, this is a memo dated September 29, 1992, to 

       19    you from Ron Milstein? 

       20    A.  Yes. 

       21    Q.  That's Ron Milstein's scratched initials, is that correct? 

       22    A.  I would believe so, yes. 

       23    Q.  And you have no reason to believe you didn't receive this 

       24    memo, is that right? 

       25    A.  No.  I -- 
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        1    Q.  And it says, "Enclosed find a memo from me to you and John 

        2    McLoughlin dated December 9, 1991, and certain other 

        3    correspondence with our trademark attorney re COHIBA. 

        4             "Please call me to discuss this matter.  We are 

        5    updating our search for Cubatabaco's use affidavit." 

        6             Do you recall at about this time, at the end of 

        7    September, speaking to Mr. Milstein about your desire to use a 

        8    design as close as possible to the Cuban COHIBA? 

        9    A.  I don't know what this is referring to, only what it says 

       10    here.  It seems to me there was an attachment with this.  "Find 

       11    enclosed a memo from me to you and John McLoughlin" -- let's 

       12    see.  Enclosed find a memo.  I would have to see that memo to 

       13    know what this conversation was about. 

       14    Q.  This doesn't refresh your recollection about a 

       15    conversation? 

       16    A.  It refreshes -- I would have received this document in -- 

       17    from my reading of it, it would have been attached to something 

       18    else.  I would have given Mr. Milstein a call and had a 

       19    conversation as he requested. 

       20             I would have done that. 

       21    Q.  You don't recall that conversation? 

       22    A.  I don't recall it from this document, no.  That 

       23    conversation, I don't. 

       24    Q.  Do you recall responding to Mr. Milstein by saying, if we 

       25    can't use exactly the same trade dress, then we want to use a 
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        1    trade dress as close as possible to the Cuban COHIBA? 

        2    A.  I don't recall that with Mr. Milstein.  I would have said, 

        3    again, as a marketer, talking about launching a product and 

        4    based on what is being done in the marketplace by General Cigar 

        5    and other cigar companies, reference Cuban cigar packaging, 

        6    that would have been a starting point for us, for me to take to 

        7    a package design person, again, barring the elements that we've 

        8    already talked about, the Indian head and the tobacco leaf. 

        9    Q.  And when you refer to other cigar companies or other -- are 

       10    you referring to, for example, the way General Cigar packaged 

       11    its Partagas? 

       12    A.  Yes. 

       13    Q.  And you used the same design as the pre-revolution Cuban 

       14    Partagas design, is that correct? 

       15    A.  We used the same design, obviously barring La Habana Cuba, 

       16    if it said that on it, because we had to put the country of 

       17    origin, so it would have been the Dominican Republic, so it 

       18    would have been different in that respect. 

       19    Q.  But other than saying La Habana Cuba or using the 

       20    Cubatabaco tobacco leaf logo, you used the same design as 

       21    Partagas, right? 

       22    A.  Correct. 

       23    Q.  You understood that General Cigar had purchased the U.S. 

       24    rights to Partagas from the Cifuentes family, is that right? 

       25    A.  From the Cifuentes family. 
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        1    Q.  You understood that they had owned the mark prior to the 

        2    revolution, right? 

        3    A.  I understood that they owned the mark in Cuba. 

        4    Q.  In Cuba? 

        5             And then after the revolution they left Cuba? 

        6    A.  That's correct. 

        7    Q.  And you are aware that General Cigar purchased the U.S. 

        8    rights to the mark from them? 

        9    A.  Yes. 

       10    Q.  You are also aware that COHIBA didn't exist prior to the 

       11    revolution? 

       12    A.  Let me correct that.  I am aware that General Cigar owned 

       13    the rights to Partagas.  I was not aware or privy to any of the 

       14    information of how that transaction took place, and what they 

       15    paid or did not pay the Cifuentes family.  I just know that we 

       16    owned the rights to Partagas here in the United States and in 

       17    other parts of the world. 

       18    Q.  You knew that Partagas was a pre-revolution brand in Cuba? 

       19    A.  Partagas was a brand that went back two centuries now. 

       20    Q.  We had the 150th anniversary in 1995, correct? 

       21    A.  Exactly.  That's correct. 

       22    Q.  And so you knew that the Cifuentes family had made and 

       23    manufactured and exported that brand from Cuba prior to the 

       24    revolution? 

       25    A.  While they were in Cuba, I understood, I understand that to 
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        1    be the case.  That's correct. 

        2    Q.  And the patriarch, Ramon Cifuentes, worked with General 

        3    Cigar and worked on the Partagas cigar, is that correct? 

        4    A.  Ramon Cifuentes was a, worked with General Cigar and helped 

        5    develop Partagas and worked with us on some other projects also 

        6    regarding quality. 

        7    Q.  You understood that the Cuban COHIBA was not a cigar that 

        8    existed before the revolution, is that correct? 

        9    A.  The date of the revolution for me? 

       10    Q.  January 1, 1959. 

       11    A.  That's correct. 

       12    Q.  And you understood that General Cigar had not purchased the 

       13    rights to COHIBA from a Cuban exile family, is that correct? 

       14    A.  I don't know the specifics of the purchase or non-purchase 

       15    of any of the brands that General Cigar owns.  As a marketer, 

       16    I, working with General Cigar, knew what was, what we owned and 

       17    what we could, what we could market, and COHIBA was one of the 

       18    brands that we owned. 

       19    Q.  You knew that at least the story was the cigar had been 

       20    created for Fidel Castro after the revolution, isn't that 

       21    correct? 

       22    A.  Yes, I do. 

       23    Q.  Let me show you Plaintiff's Exhibit 926, which is in 

       24    evidence. 

       25             This is a letter from Mr. Milstein to Harry Marcus of 
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        1    Morgan & Finnegan dated October 1, 1992, two days after the 

        2    September 29 memo from Mr. Milstein to you, the one we just 

        3    looked at, PX 952, is that correct? 

        4    A.  PX 952 -- you lost me. 

        5    Q.  I'm not sure you have the PX numbers.  The September 29 

        6    memo to you, and then there's the October 1 letter from 

        7    Milstein to Marcus now, is that correct? 

        8    A.  I see both of those, yes. 

        9    Q.  OK.  And the letter from Milstein to Marcus states, 

       10    "Enclosed is a box with a label and a cigar with a band from 

       11    Cubatabaco's COHIBA brand cigar.  As we discussed, we would 

       12    like to use a label as near as possible to this one.  Please 

       13    review their U.S. registration and suggest label designs as 

       14    close as possible to these." 

       15             Does that refresh your recollection that you and 

       16    Mr. Milstein discussed your desire as head of the marketing 

       17    department to use a label as close as possible to the 

       18    Cubatabaco label? 

       19    A.  Mr. Milstein and I probably had that discussion at some 

       20    time that we would like to use elements of the COHIBA cigar 

       21    label. 

       22    Q.  And you provided those boxes and labels to Mr. Milstein, is 

       23    that correct? 

       24    A.  Probably not.  I had, unless they came to me from somebody 

       25    else, I had, I wasn't in a position to at this time to have 
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        1    these, for me to acquire these boxes.  I would have gotten them 

        2    from somebody and then passed them on to Mr. Milstein or he 

        3    would have received them from somebody else. 

        4    Q.  You gave a set to Mr. Bachner, correct? 

        5    A.  That's correct. 

        6    Q.  You don't recall if you gave the same set to Mr. Milstein? 

        7    A.  I don't recall that. 

        8    Q.  Someone from your department would have gotten a set and 

        9    passed them on to Mr. Milstein, is that correct? 

       10    A.  Someone in my department -- it could have been somebody in 

       11    the company.  I don't know if it would be my department.  In 

       12    1992 it was a fairly small department. 

       13    Q.  Originally you had an instruction to Mr. Bachner to create 

       14    exactly the same packaging, and now it's switched to as close 

       15    as possible, is that correct? 

       16    A.  I think, I tried to answer that, and I'm going to -- I'll 

       17    try again. 

       18             With instructions to Mr. Bachner, once again, to the 

       19    best of my recollection, and at the earliest possible time, the 

       20    Indian head and the tobacco leaf were not, we wouldn't use 

       21    them.  So as we went through the evolutionary process and 

       22    package design, we started with X, which is as close as 

       23    possible, but barring those two elements.  And let's say 

       24    because of, we're not going to say Habana Cuba, so I don't have 

       25    to keep saying that, that we would then go through an 
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        1    evolutionary process.  It was in the process that as we moved 

        2    forward we would check with counsel, whether it be directly 

        3    through Mr. Milstein or later on with Morgan & Finnegan, but we 

        4    made checks along the way to see where we were. 

        5    Q.  OK.  As part of this evolutionary process you approached 

        6    Mr. Bachner, again sometime in early 1993, after your Dunhill 

        7    product was in the market and asked him to do further 

        8    explorations and variations based on the Cuban COHIBA 

        9    packaging, isn't that correct? 

       10    A.  If that's the date we asked him to do further explorations 

       11    of COHIBA packaging on an ongoing basis actually. 

       12    Q.  And if we look at the third invoice from Plaintiff's 

       13    Exhibit 761, B0003 -- 

       14    A.  One second. 

       15    Q.  That's a May 17, 1993, invoice to your attention, correct? 

       16    A.  I have to find it. 

       17    Q.  OK. 

       18    A.  B0003? 

       19    Q.  Yes.  I don't know if it's easier for you on the paper or 

       20    the screen. 

       21    A.  I can see it right here. 

       22    Q.  OK.  Whichever is easier for you. 

       23             And that says, "COHIBA label design and 

       24    comprehensives, full color comprehensives, 17 exploring 

       25    typographic, graphic and color solutions, presented on March 
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        1    22, 1993." 

        2             Do you see that? 

        3    A.  Yes. 

        4    Q.  Do you recall sometime in early 1993 meeting again with 

        5    Mr. Bachner and reviewing his comprehensives? 

        6    A.  I remember meeting with Mr. Bachner on ongoing occasions, 

        7    through my whole time at General Cigar, but, yes, I do remember 

        8    further exploration -- explorations on COHIBA. 

        9             MR. GOLDSTEIN:  If I could approach again, your Honor. 

       10    Q.  If we look inside the box you gave to Mr. Bachner, inside 

       11    that box are four labels. 

       12             MS. SHAPIRO:  Mr. Goldstein, could you just identify 

       13    the exhibit number so we can follow along. 

       14             MR. GOLDSTEIN:  768. 

       15    Q.  Let me show you four actual labels that are inside the box 

       16    from Mr. Bachner. 

       17             Do you recall receiving these four labels from him? 

       18    A.  I recall receiving four labels just like this from 

       19    Mr. Bachner along with others, but, yes. 

       20    Q.  And one was for Esplendidos and one is for Coronas 

       21    Especial. 

       22             What else do we have there?  We have the Robusto 

       23    without the word. 

       24             Is there another one?  We just have three?  And these 

       25    are things that Mr. Bachner prepared as part of your further 
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        1    exploration, your evolutionary process, is that correct? 

        2    A.  These were different designs that Mr. Bachner -- 

        3    Q.  That's still based on the Cuba COHIBA packaging, is that 

        4    correct? 

        5    A.  Only with regards to color.  And I'm not even sure that was 

        6    the exact color, but very, the yellow is close and the black 

        7    and white, with regards to color.  It is along those lines, but 

        8    they used a different style.  We went to a horizontal line, so 

        9    it was changed. 

       10    Q.  Is it your testimony that, just so I'm clear, is it your 

       11    testimony that this was based, without reference to the Cuban 

       12    COHIBA packaging you had given him, or it's a derivation from 

       13    the -- 

       14    A.  It is an evolution -- 

       15    Q.  From the original Cuban tobacco? 

       16    A.  From the original concepts that he did. 

       17    Q.  And then you asked him to do some further explorations, is 

       18    that correct? 

       19    A.  Further explorations did go on. 

       20    Q.  And if we look at Plaintiff's Exhibit 770, which is in 

       21    evidence. 

       22             MR. GOLDSTEIN:  Your Honor, I need to offer 

       23    Plaintiff's Exhibit 768, which are the color copies of those 

       24    labels, in evidence. 

       25             THE COURT:  Admitted. 
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        1             (Plaintiff's Exhibit 768 received in evidence) 

        2             MR. GOLDSTEIN:  770, which is in evidence, if you -- 

        3    Plaintiff's Exhibit B0008 through B0015.  If we could go back 

        4    to the first one.  Do we have that? 

        5    Q.  I am sorry.  I have only black and white for you.  I'm not 

        6    sure how helpful that will be. 

        7             But if you use the screen -- 

        8    A.  I am looking at the screen. 

        9    Q.  Sir, if we look at the first page we have explorations of 

       10    Esplendidos, COHIBA, is that correct? 

       11    A.  We have three different, three explorations here, yes. 

       12    Q.  And that's also based on the Cuban COHIBA packaging?  It is 

       13    an evolution from that, is that correct? 

       14    A.  We started to move much further away from anything that 

       15    Cuba was doing.  Look at the, look at the COHIBA on the third 

       16    one down.  The typeface on that is totally different.  Look at 

       17    the font marks.  The typeface on that is different.  The lines 

       18    are totally different.  You'll notice that there's -- the label 

       19    now is squared off, and, if you remember the other label from 

       20    the Cuban one, it had rounded and tapered corners.  It 

       21    wasn't -- the ends weren't parallel.  So we're moving quite 

       22    aways away from that. 

       23    Q.  Do you recall what the Partagas label looked like, the 

       24    Partagas design looked like? 

       25    A.  I know what it looks like. 
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        1    Q.  Yes.  Would you say that this is closer to the Partagas, 

        2    General Cigar Partagas or closer to the Cuban COHIBA? 

        3    A.  I don't know what you're asking me, sir. 

        4    Q.  As the head of marketing, and a person who would have 

        5    responsibility for developing packaging designs, is it your 

        6    testimony -- let me ask, is this design created by Mr. Bachner 

        7    closer to the Cuban COHIBA packaging than it is to your 

        8    Partagas packaging? 

        9    A.  It has no relevance to the Partagas packaging, and it has 

       10    moved away except for in color from the COHIBA that is used in 

       11    Cuba. 

       12    Q.  Is it your testimony -- 

       13    A.  As head of the marketing department in looking at this 

       14    right now, that's what I see.  I mean, the typeface is 

       15    different, the graphic design is different.  It's fairly 

       16    significant.  The way the label is die cut or would have been 

       17    die cut is different than you would have seen in the Cuban 

       18    COHIBA.  So I would say to you that in package design work as 

       19    we explored this, we start off from a point here which was 

       20    explored earlier in this, in the court, and now we've moved to 

       21    this. 

       22             This is all through a process of trying to find a 

       23    comfort level that we thought was, A, good packaging, B, that 

       24    met all the requirements that were being sent down by attorneys 

       25    at the time, trying to find the right colors to please, to make 
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        1    sure that we could get it by not only the attorneys but my 

        2    superiors. 

        3    Q.  So it would be fair to say that you were looking for a 

        4    derivation from the Cuban COHIBA that was as close as possible 

        5    to that which you could get past your superiors and the 

        6    attorneys, is that correct? 

        7    A.  As a marketer, as a marketer, and as the way we had, the 

        8    history of the way the Cuban products were translated in this 

        9    country, they were taken almost verbatim, if you will, and 

       10    reproduced.  Knowing what we could do from the beginning here 

       11    with Cuban, with the Cuban COHIBA design, my natural tendency 

       12    would have been to talk to a package designer and say, Here's 

       13    where it's at.  Here's what we can't do.  I want you to use 

       14    your creativity. 

       15             I wouldn't start to tell them I want Xs and Os, 

       16    because I am not a package designer.  That's what I'm paying 

       17    him for.  I would have said to him, I need something to look 

       18    like this.  I need something to represent this, to correlate 

       19    to -- those could have been words I used.  However, they can't 

       20    be this. 

       21             And he would do that.  He would come back to me.  I 

       22    would look at them.  Some would never see the light of day 

       23    again.  Some would never make it past me.  Some would make it 

       24    past me to my boss. 

       25             If it made it past him, it might make to it 
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        1    Mr. Cullman, Jr., who had to see all these, the majority of 

        2    these designs before they finally went into the marketplace. 

        3    So there was an evolutionary process that took place.  This is 

        4    an evolutionary process that I'm looking at that you're showing 

        5    me here. 

        6    Q.  And if we could look at the next few pages, we will go 

        7    slowly.  These are further explorations by Mr. Bachner, is that 

        8    correct? 

        9    A.  That's correct.  Mr. Bachner is then even moving further 

       10    and further away you can see here with color. 

       11    Q.  Now he's exploring colors, isn't that correct? 

       12    A.  And these. 

       13    Q.  If we can go up through the next four or five pages. 

       14             Is that correct?  He's now exploring further design 

       15    variations? 

       16    A.  Yes. 

       17    Q.  And if we look at 771 in evidence.  These are additional 

       18    labels created by Mr. Bachner, is that correct, the first page? 

       19    Again, I have -- I need to slow down.  I'm sorry.  I need to 

       20    give you unfortunately again a black and white. 

       21    A.  Tell me which one you want me to look at. 

       22    Q.  Plaintiff's Exhibit 771 in evidence. 

       23    A.  OK.  Is that on the screen right now? 

       24    Q.  The first page is on the screen. 

       25    A.  771.  OK.  I see it. 
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        1    Q.  OK.  And again, these are B0016 through B0022. 

        2             Again, this is part of this evolutionary process 

        3    starting with Cubatabaco and moving forward, is that correct? 

        4    A.  Yes. 

        5    Q.  OK.  And if we look through these labels, this is part of 

        6    that exploration? 

        7    A.  This might have been at a later date.  It could have been 

        8    whatever, but as part of the evolution of looking at it, yes. 

        9    Q.  OK.  And then 773, Plaintiff's Exhibit 773 in evidence. 

       10    These are further labels created by Mr. Bachner?  When I say 

       11    further additional labels -- 

       12    A.  They are other labels created by him, yes. 

       13    Q.  And if we go through those. 

       14             When we looked at the two bands, 772 in evidence, the 

       15    top band is part of this further exploration of a COHIBA 

       16    design? 

       17    A.  No.  When you say further exploration, further exploration, 

       18    certain times there were some ideas that we might have said, We 

       19    quite like this, Mr. Bachner.  So let's take it to the next 

       20    step.  Let's see what it looks like in a band. 

       21             All this was costing money, so we might have stopped 

       22    just at a label before we did anything else, before we went to 

       23    a package, before we went to a band.  So this was part of the 

       24    process that went on. 

       25    Q.  Do you recall him creating any bands other than the two 
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        1    bands you have in the box? 

        2    A.  I don't recall any. 

        3    Q.  OK.  After he did this label work in spring of 1993, 

        4    Mr. Bachner did no further work on COHIBA until 1997, isn't 

        5    that correct? 

        6    A.  If that's the date on the documents, that's correct. 

        7    Q.  You have no reason to question the invoices that are in 

        8    evidence -- 

        9    A.  I don't. 

       10    Q.  -- in the case? 

       11    A.  I don't. 

       12    Q.  Mr. Rano, McCaffrey Ratner was the advertising agency for 

       13    General Cigar for its premium brands from 1990 through when you 

       14    left General Cigar in 1999, is that correct? 

       15    A.  That's correct. 

       16    Q.  In late 1992 or early 1993, McCaffrey Ratner worked on an 

       17    advertising strategy for COHIBA, is that correct? 

       18    A.  If that's the time period, yes. 

       19    Q.  Well, in your direct testimony -- 

       20    A.  Yes. 

       21    Q.  And you were the person who instructed them to work on the 

       22    COHIBA strategy, is that correct? 

       23    A.  I would have given them the direction, yes. 

       24    Q.  And you were the primary contact with the agency on COHIBA 

       25    in 1993? 
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        1    A.  I was the primary contact for all our premium brands in 

        2    1993. 

        3    Q.  Including COHIBA? 

        4    A.  Including COHIBA. 

        5    Q.  And you provided the ad agency with written materials on 

        6    COHIBA, correct? 

        7    A.  I don't recall if we did or not. 

        8    Q.  One thing you sent them were you sent them faxes of 

        9    Mr. Bachner's labels and the Cubatabaco logo in April of 1993, 

       10    is that correct? 

       11    A.  If we didn't send it, I might have, I might have told them 

       12    to make sure that they got ahold of Mr. Bachner so they could 

       13    see what the packaging looked like and so forth.  And I don't 

       14    know if I would have sent it to them or they would have gotten 

       15    ahold of it through Mr. Bachner, but they would have taken a 

       16    look at it. 

       17    Q.  Let me show you Plaintiff's Exhibit 983.  It's marked for 

       18    identification.  It has the MC numbers from the McCaffrey 

       19    Ratner file, MC670 to 675.  There's a fax line at the top.  Do 

       20    you see that? 

       21    A.  I do. 

       22    Q.  OK.  And what's the date on that? 

       23    A.  The date.  It looks to me to be -- is that a four? 

       24    Q.  It also looks like it to me, but -- 

       25    A.  I can't be sure, but it looks like 4/19/93. 
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        1    Q.  OK.  Then it has a 203 area code and General Cigar Co. 

        2    across the top, correct? 

        3    A.  It has an area code 203 and it says General Cigar. 

        4    Q.  OK.  And if you look through it, I'll represent that the 

        5    way it was produced to us is there were duplicates of each 

        6    page, three of three twice and then two of two twice and then 

        7    four of four twice.  If you look through it, two of the pages 

        8    are labels from Bachner and one is the Cuban COHIBA label, 

        9    isn't that correct? 

       10    A.  It looks to me that 00672 could be, could be a Cuban COHIBA 

       11    label, and I say could be. 

       12    Q.  It says Cubatabaco with the leaf and La Habana Cuba.  The 

       13    reason you say could be is what? 

       14    A.  It could be counterfeit. 

       15    Q.  You are aware that by April of 1993 there were counterfeit 

       16    COHIBAs in the United States market? 

       17    A.  I'm not sure that '93 was -- I just want to make sure that 

       18    that label -- I am stating that it looks to me like a Cuban 

       19    label, but I don't have any way of verifying that other than 

       20    what it says on here, OK. 

       21    Q.  And you recall reviewing documents in 1993 from a COHIBA 

       22    marketing and advertising strategy, is that correct? 

       23    A.  I would have -- if they produced them, I would have 

       24    reviewed them, yes. 

       25    Q.  If they produced them, you would have reviewed them? 
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        1    A.  Yes. 

        2    Q.  And if General Cigar produced documents for the agency, you 

        3    would have reviewed those as well, is that correct? 

        4    A.  That's correct. 

        5    Q.  And your testimony, your direct testimony is that Austin 

        6    McNamara, the incoming president of General Cigar, was also 

        7    involved in developing the approach for marketing the COHIBA 

        8    cigar, is that correct? 

        9    A.  That's correct.  Mr. McNamara came on board, became my 

       10    immediate supervisor, Mr. McNamara was the head of our sales 

       11    and marketing before he became president of General Cigar, and 

       12    he became involved certainly with our agency and certainly in 

       13    the marketing of our products. 

       14    Q.  Mr. McNamara arrived in early 1993 and became president at 

       15    the beginning of 1994, is that correct? 

       16    A.  I believe so, yes. 

       17    Q.  And prior to that David Bird was the president, is that 

       18    correct? 

       19    A.  That's correct. 

       20    Q.  Let me show you Plaintiff's Exhibit 966 marked for 

       21    identification. 

       22             Do you recall whether this is one of the documents you 

       23    reviewed at this time, in 1993, marketing the COHIBA cigar? 

       24    A.  No, I don't, I don't recall. 

       25    Q.  You don't? 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           249 

             35snemp5                 Rano - direct 

        1    A.  I don't recall this document.  This document has no, has 

        2    nothing on it.  It doesn't say from whom, or it has no other 

        3    indications such as a company name, so I don't know where this 

        4    document could have come from. 

        5    Q.  Do you recall whether Mr. McNamara was involved in creating 

        6    that document? 

        7    A.  I don't, I don't know, but I would have to assume that he 

        8    wouldn't -- we're talking here, first of all, Macanudo is 

        9    spelled wrong on the second page, the second paragraph.  It 

       10    doesn't look like his language at all.  This looks to me as a 

       11    person that didn't know much about the industry. 

       12    Q.  Do you recall whether this is something created at the 

       13    General Cigar side or whether it was something created at 

       14    McCaffrey Ratner side? 

       15    A.  I can't answer that because there's nothing here to direct 

       16    me in that way.  I just, I don't know.  I could tell you that 

       17    the person who was writing this didn't know very much about the 

       18    business at the time just from reading it. 

       19    Q.  Mr. McNamara had just joined the business in February of 

       20    1993, is that correct? 

       21    A.  Mr. McNamara joined the business in 1993. 

       22    Q.  February of 1993? 

       23    A.  If that's the date.  I don't recall the date he joined. 

       24    Q.  Your testimony is that you began this project sometime in 

       25    late 1992 or early 1993, is that correct? 
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        1    A.  Yes. 

        2    Q.  And Mr. McNamara doesn't have a cigar background, does he? 

        3    A.  No.  But he was a pretty clever marketer. 

        4    Q.  Let me ask you to look at the testimony of William 

        5    McCaffrey given on -- 

        6             MS. SHAPIRO:  Objection. 

        7    Q.  -- November 9, 2000, and ask you whether or not it will 

        8    refresh your recollection as to the source of this document. 

        9             MS. SHAPIRO:  Withdrawn. 

       10    Q.  If you would look at McCaffrey, page 29, line 25, to page 

       11    30, line 5. 

       12             Do you see that? 

       13    A.  And the question: 

       14    "Q.  Marketing the COHIBA cigar, MC 509 to 510, do you recall 

       15    seeing this document? 

       16    "A.  It doesn't look like a document of ours.  It just looks 

       17    like a series of facts." 

       18             And then if you turn to 32, 7 to 12, page 32, lines 7 

       19    to 12. 

       20    "Q.  Do you know who prepared Plaintiff's Exhibit 6, which is 

       21    the document you're looking at? 

       22    "A.  No. 

       23    "Q.  Do you believe it was prepared by either Mr. McNamara or 

       24    or Mr. Goeghegan? 

       25    A.  That's what it looks like to me. 
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        1    Q.  Does that refresh your recollection that it was prepared on 

        2    the General Cigar side by Mr. McNamara or with Mr. McNamara's 

        3    participation? 

        4    A.  I would tell you that looking at this document, this was 

        5    not prepared by either -- not that I know who it was prepared 

        6    by, but I'm willing to say that it's not prepared by either 

        7    Mr. Goeghegan or Mr. McNamara. 

        8    Q.  OK.  Do you recall whether it was prepared by somebody at 

        9    General Cigar -- 

       10    A.  I don't. 

       11    Q.  -- or somebody at McCaffrey Ratner? 

       12    A.  I don't. 

       13    Q.  Let me ask you to look at the testimony of Warren Pfaff 

       14    given in this case in April of the year 2000. 

       15             MS. SHAPIRO:  I assume this is to refresh his 

       16    recollection as well. 

       17             MR. GOLDSTEIN:  That's what the purpose is. 

       18    Q.  I will direct your attention to page 87, 21. 

       19    A.  87, line 21? 

       20    Q.  Yes.  I'll note it's not always easy to get a straight 

       21    answer from Mr. Pfaff, but we can go through this. 

       22             MS. SHAPIRO:  Objection. 

       23    Q.  Page 87, line 21: 

       24    "Q.  Let me show you a document that's been marked Plaintiff's 

       25    6.  It has the Bates numbers MC 509 and 510 and it's entitled 
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        1    Marketing the COHIBA Cigar. 

        2             "Do you know who prepared this document? 

        3    "A.  I don't. 

        4    "Q.  Did you speak to anybody at McCaffrey about who prepared 

        5    this document?" 

        6             This is the 30(b)(6) witness from McCaffrey Ratner? 

        7    "A.  I didn't. 

        8    "Q.  Do you know when it was prepared? 

        9    "A.  I don't. 

       10    "Q.  Do you know that it was prepared in 1993? 

       11    "A.  I don't know for sure but would I assume that it was. 

       12    "Q.  Is this the type of document that would have been prepared 

       13    by a junior person or a senior person at McCaffrey? 

       14    "A.  This would be prepared by a senior person.  I'm not so 

       15    sure that it was prepared by the agency. 

       16    "Q.  Well, I guess that was going to be my next question. 

       17             "Do you know if it was prepared by McCaffrey or by 

       18    somebody at, somebody else? 

       19    "A.  I don't know.  I have a hunch I'm looking for clues." 

       20             30(b)(6) witness reviewing document.  Continue. 

       21    "A.  It seems to to be a client-prepared document.  It seems to 

       22    be. 

       23    "Q.  And why do you think that? 

       24    "A.  Well, ordinarily we wouldn't give the client background 

       25    information about something that he knows better than we do. 
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        1    Background information is all about Cuban cigars here and 

        2    General Cigar owns the U.S. marketing rights to a number of 

        3    cigars that were originally Cuban etc., etc.  It seems as if 

        4    the client is briefing the agency." 

        5             My question is, looking at that document, does that 

        6    refresh your recollection whether a document came from the 

        7    General Cigar side or the McCaffrey Ratner side? 

        8    A.  It doesn't refresh -- 

        9             MS. SHAPIRO:  Your Honor -- I'm sorry.  Go ahead. 

       10    Answer the question. 

       11    A.  It doesn't improve my recollection at all.  I would dispute 

       12    that this would come from a senior person again with spelling 

       13    mistakes, calling a Macanudo a Cuban cigar.  It just doesn't 

       14    make sense.  It would have to come from a very junior person 

       15    who didn't know much about the business. 

       16             MS. SHAPIRO:  Your Honor, I just want to note that if 

       17    Mr. Goldstein wishes to use somebody else's transcript to 

       18    refresh Mr. Rano's recollection, that is obviously proper.  I 

       19    would just ask the court whether it wants to have all the 

       20    testimony read or whether it would be more appropriate to 

       21    simply direct Mr. Rano to read to himself the lines and page 

       22    numbers and questions. 

       23             THE COURT:  Yes. 

       24             MR. GOLDSTEIN:  You want Mr. Rano to read it to 

       25    himself? 
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        1             THE COURT:  Yes. 

        2             MR. GOLDSTEIN:  OK. 

        3    Q.  You would agree, however, that it was created by one or the 

        4    other, McCaffrey Ratner or General Cigar? 

        5    A.  I don't know who it was created by. 

        6             MR. GOLDSTEIN:  I am going to offer PX 966 in 

        7    evidence. 

        8             THE COURT:  Let's take a short recess. 

        9             (Recess) 

       10             MS. SHAPIRO:  Your Honor, we object to the admission 

       11    of Plaintiff's Exhibit 966.  On its face it was produced from 

       12    the McCaffrey Ratner files.  Mr. Rano last testified that he 

       13    has no idea where it came from.  The next witness is William 

       14    McCaffrey of the McCaffrey Ratner agency.  I would suggest that 

       15    that would be the appropriate time if the plaintiff intends to 

       16    offer it. 

       17             THE COURT:  Sounds right. 

       18             MR. GOLDSTEIN:  This is the Marketing the COHIBA Cigar 

       19    from the -- 

       20             THE COURT:  This is the unknown document, right? 

       21             MR. GOLDSTEIN:  It comes from the McCaffrey files. 

       22             THE COURT:  I mean unknown to this witness. 

       23             MS. SHAPIRO:  Your Honor, Mr. McCaffrey is going to 

       24    testify about his understanding of the origins of the document. 

       25    It is more appropriate for the offer to be made at that time. 
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        1             THE COURT:  What are we talking about?  What's the 

        2    number? 

        3             MR. GOLDSTEIN:  PX 966. 

        4             It is a document that was in the McCaffrey Ratner 

        5    files.  It's about marketing the COHIBA cigar.  Whether it's 

        6    from -- the only objection is hearsay.  Whether it's a General 

        7    Cigar document or McCaffrey Ratner document, the agency for the 

        8    last 13 years on all their premiums, it's not hearsay. 

        9             MS. SHAPIRO:  Mr. McCaffrey's -- 

       10             THE COURT:  This is all very interesting, but 956 

       11    doesn't seem to be that document. 

       12             MS. SHAPIRO:  966, your Honor. 

       13             THE COURT:  966? 

       14             MR. GOLDSTEIN:  If you could bring it up. 

       15             THE COURT:  Well, I haven't got it marked in.  Now, I 

       16    got a little lazy there for a while, but I don't think it's 

       17    been admitted. 

       18             MR. GOLDSTEIN:  No.  I said we offer it in evidence as 

       19    you stood up.  I'm sorry.  I apologize. 

       20             THE COURT:  Sustained. 

       21             Well, that would have saved a lot of time. 

       22             MR. GOLDSTEIN:  The ruling?  I'm sorry? 

       23             THE COURT:  Sustained. 

       24    BY MR. GOLDSTEIN: 

       25    Q.  Mr. Rano, if you would look at Plaintiff's Exhibit 966 
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        1             MS. SHAPIRO:  Your Honor, I am not sure about that. 

        2             THE COURT:  Ah, she's backing up. 

        3             MS. SHAPIRO:  We object on hearsay grounds.  We don't 

        4    believe it's a proper reason -- 

        5             THE COURT:  What can I say?  You can't get it in 

        6    through this witness, I take it. 

        7             MR. GOLDSTEIN:  My question is, can I question the 

        8    witness on certain statements? 

        9             THE COURT:  Sure.  You can put the phone book in front 

       10    of him. 

       11             MR. GOLDSTEIN:  That's what I plan on doing. 

       12    Q.  If you look at the first sentence of the document, "The 

       13    tobacco industry has been in general decline since 1987." 

       14             That was a true statement in 1993? 

       15    A.  Yes. 

       16    Q.  And if you look at the last paragraph on the first page: 

       17    "There is a problem that could lead to confusion in the 

       18    marketplace with the introduction of the a premium cigar with 

       19    the COHIBA name.  There is a Cuban COHIBA already being 

       20    advertised here.  This creates an uneven playing field for the 

       21    new introduction.  It means, essentially, that every COHIBA ad 

       22    will benefit that cigar equally as well as the American COHIBA 

       23    cigar." 

       24             Do you recall discussing that statement at that time? 

       25    A.  No. 
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        1    Q.  If you turn to the last page, the second page, at the top 

        2    of 510, "At the present time, no Cuban cigars are legally sold 

        3    here in the United States.  This is important because, 

        4    generally, Cuban-made cigars are considered the finest in the 

        5    world." 

        6             Do you agree that as to the general public at that 

        7    time this was a true statement? 

        8    A.  No. 

        9    Q.  As to the general public at that time? 

       10    A.  As to the general public. 

       11    Q.  If I could ask you to look at your deposition testimony 

       12    from your first deposition, 124, lines 9 to 14. 

       13    A.  What lines, please? 

       14    Q.  Lines 9 to 14. 

       15    A.  On what page? 

       16    Q.  124.  I'm sorry.  Lines 9 to 14.  If you would look at that 

       17    question and answer. 

       18    A.  OK. 

       19    Q.  Do you recall giving that answer to that question? 

       20    A.  It's here, so I gave the answer, yes. 

       21    Q.  You don't have any reason to question the accuracy of the 

       22    transcript? 

       23    A.  Yes, a little bit I think I do.  I don't know -- this 

       24    document has no date on it.  OK.  I don't know at what time 

       25    they're talking about this.  From '87, it says, Overall the 
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        1    BY MR. GOLDSTEIN: 

        2    Q.  Would it have been a true statement in 1994 that the 

        3    tobacco industry has been in a general decline since 1987? 

        4    A.  I would say that somewhere in '93, '94 the premium cigar 

        5    business was on the upswing. 

        6    Q.  If you look at the last paragraph of the document. 

        7    A.  Of? 

        8    Q.  The 966. 

        9    A.  OK. 

       10    Q.  It starts with "COHIBA is." 

       11    A.  Yes. 

       12    Q.  "COHIBA is the magic word in the cigar industry.  It is 

       13    consistently given top ranking by the industry judges and the 

       14    name has a high recognition factor here in the U.S. despite the 

       15    fact that it cannot be purchased in the country." 

       16             Do you agree that that paragraph is referring to the 

       17    Cuban COHIBA? 

       18    A.  I don't know.  I don't know.  It doesn't make any reference 

       19    to it, except for the fact that it says cannot be purchased in 

       20    this country.  So I would have to assume that it is. 

       21             But I don't necessarily agree with the paragraph 

       22    because I don't know the date of the document.  That would be 

       23    critical to the paragraph itself, in that in 1992, '93, perhaps 

       24    even in 1994, there wouldn't be a lot of recognition by the 

       25    General Cigar-smoking population with regards to COHIBA.  After 
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        1    that, I would say to you that people in the -- who smoke 

        2    cigars, not just the elite smokers or the high-profile smokers 

        3    or the very wealthy would know about COHIBA cigars, Cuban 

        4    COHIBA cigars.  Didn't know about the name anyway.  But I have 

        5    no way of knowing from this document when the date is, so I 

        6    would have to say that I don't know where this person is 

        7    getting this information from or anything about it. 

        8    Q.  You would agree with me, though, that in 1994 it would not 

        9    be a true statement to say the tobacco industry has been in a 

       10    general decline since 1987? 

       11    A.  I would say to you that the premium cigar aspect of it was 

       12    not in decline at that time. 

       13    Q.  Let me show you Plaintiff's Exhibit 314, which is in 

       14    evidence. 

       15             This document is also titled Marketing the COHIBA 

       16    Cigar, Selling a Premium Cigar in a Declining Tobacco Market. 

       17             Do you see that? 

       18    A.  Yes, I do. 

       19    Q.  And the first sentence, "the tobacco industry has been in a 

       20    general decline for several years." 

       21    A.  Yes, I see that. 

       22    Q.  Do you recall seeing this document in either late 1992 or 

       23    1993, which according to your direct testimony is when you 

       24    worked with McCaffery Ratner on a COHIBA marketing strategy? 

       25    A.  At this particular time I don't recall having seen this 
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        1    document. 

        2    Q.  Do you recall reviewing documents for a COHIBA marketing 

        3    strategy at this time? 

        4    A.  During this time frame there were numerous documents being 

        5    produced by numerous people, talking about strategies for 

        6    different brands including COHIBA.  So I would have seen 

        7    different documents by different people regarding strategy for 

        8    COHIBA as well as other premium brands, yes. 

        9    Q.  Do you know whether General Cigar prepared this document or 

       10    whether McCaffery Ratner prepared this document? 

       11    A.  I don't know. 

       12    Q.  You would agree that it was prepared by either McCaffery 

       13    Ratner or General Cigar? 

       14    A.  I don't know who it was prepared by. 

       15    Q.  If you would please turn to the second page. 

       16    A.  Mine is upside down, Mr. Goldstein.  So I don't know what 

       17    page is 2, and it is not marked. 

       18    Q.  Well, it is MC557. 

       19    A.  I have it. 

       20    Q.  If you would look at the strategy, phase 1, "Exploit the 

       21    COHIBA name, with its reputation as one of the world's finest 

       22    cigars amongst cigar smokers, to build a brand image for the 

       23    U.S. product." 

       24             Whether or not you saw it in this particular document, 

       25    do you recall seeing that statement at that time in 1993? 
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        1    A.  No.  I might have seen a whole host of, how can I put it, a 

        2    whole host of captions that talk about strategy for COHIBA and 

        3    other brands laying out in one or two sentences what strategy 

        4    should be developed.  So I don't recall that. 

        5             I would just like to read on, if I may, just so I can 

        6    make sure I am giving you the correct answer. 

        7             OK. 

        8    Q.  You have read on? 

        9    A.  I have read it. 

       10             I don't recall this particular strategy.  I don't 

       11    remember this particular strategy. 

       12    Q.  You are aware that this strategy statement appears in 

       13    several documents from this time period, 1993? 

       14    A.  Something along the idea.  Not necessarily this 

       15    particular -- I don't know if these particular two sentences 

       16    are there, but there are documents that I have seen where it 

       17    talks about a strategy of trying to leverage, trying to tie in, 

       18    tying to utilize the awareness of the Cuban COHIBA.  I'm aware 

       19    of those.  Those strategies, amongst other strategies, were 

       20    being floated at the time. 

       21    Q.  And it is your understanding that this is referring to the 

       22    Cuban COHIBA, correct? 

       23    A.  This strategy? 

       24    Q.  Exploit the COHIBA name, with its reputation as one of the 

       25    world's finest cigars amongst cigar smokers, you understand 
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        1    that is referring to the Cuban COHIBA, correct? 

        2    A.  Yes, I would. 

        3    Q.  And was Mr. McNamara involved in the development of this 

        4    marketing strategy? 

        5    A.  Mr. McNamara would refine marketing strategies, he wouldn't 

        6    necessarily write them.  But he would have a great hand in 

        7    them, yes. 

        8    Q.  And this is the only marketing strategy in this document, 

        9    isn't that correct? 

       10    A.  I don't know.  I would have to read through it. 

       11             There is a strategy, then there is a creative 

       12    strategy, marketing goals.  Let me just see.  Strategy, phase 1 

       13    and phase 2, and then there is a creative strategy.  I guess 

       14    the creative strategy supports the overall strategy. 

       15    Q.  The creative strategy is, position the COHIBA name as 

       16    bigger than the island from which it comes? 

       17    A.  I see that. 

       18    Q.  So you have a marketing strategy and you have a creative 

       19    strategy, is that correct? 

       20    A.  I have two strategies -- say that again, a marketing 

       21    strategy and what else? 

       22    Q.  And then a creative strategy on the next page. 

       23    A.  That's what it says, creative strategy, yes, of which I 

       24    can't say that I have seen them in this document before nor 

       25    were they the strategies that we finally went forward with.  So 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           265 

             35SHEMP6                 Rano - cross 

        1    they could have been just people floating ideas at the time as 

        2    you do with strategies.  And as was the wishes of, not so much 

        3    the wishes, the way Austin McNamara operated, we would have a 

        4    number of different strategies written for a brand and we would 

        5    review them. 

        6             Additionally, there might have been more than one 

        7    person writing a strategy with different ideas.  So this is 

        8    just perhaps one of -- I know it is -- it is one of many 

        9    different ideas that came about during this time frame. 

       10    Q.  It is the only one in this document, isn't that correct? 

       11    A.  Yes. 

       12    Q.  Under the strategy, phase 1, there are two handwritten 

       13    tactics, A and B.  "A" tactic is "subliminally connect the 

       14    COHIBA name with the romance of pre-Castro Cuba." 

       15             Is that correct? 

       16    A.  That is what it says, yes. 

       17    Q.  You don't recognize the handwriting? 

       18    A.  I don't. 

       19    Q.  You agreed with this tactic at that time, isn't that 

       20    correct? 

       21    A.  I don't believe -- I'm not sure that I did. 

       22             What I was in support of and what I was trying to do 

       23    or to persuade the folks to do with regards to the correlation 

       24    between what we were going to do at General Cigar and what the 

       25    Cuban cigar was mostly had to do with packaging, as I have 
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        1    said, and we have seen how the process went.  That was my 

        2    correlation to the Cuban cigar. 

        3             I don't recall ever trying to develop a strategy, a 

        4    marketing strategy for the overall launch or the creative 

        5    portions of it that tied it to the Cuban brand.  My 

        6    recollection is that we wanted to go in the opposite direction 

        7    for the product and for the launch, in that we didn't want 

        8    anybody to be confused that the cigar that we were going to put 

        9    out was a Cuban cigar.  We didn't want any confusion there.  So 

       10    the launch and the advertising was much different than what 

       11    this says, subliminally connect the COHIBA name with pre-Castro 

       12    Cuba.  It didn't come down to that. 

       13             Again, as the head of marketing I was the person that 

       14    was in support of packaging that was close to the Cuban cigar, 

       15    not necessarily in the marketing launch strategy. 

       16    Q.  You never told McCaffery Ratner that you disagreed with 

       17    this particular strategy, exploit the COHIBA name, is that 

       18    correct? 

       19    A.  As I read this, the launching of the COHIBA cigar, which is 

       20    part of the strategy, and it is on 561 here, the launch would 

       21    be a special event built around a place and a period 

       22    reminiscent of the flavored playgrounds of the Caribbean. 

       23    That's what the advertising came out and that is what our 

       24    launch program eventually did. 

       25    Q.  And is it your testimony that a marketing strategy for 
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        1    cigars using the COHIBA name and a '50s Caribbean image would 

        2    not evoke Cuba in the consumers' mind? 

        3    A.  It could, it could evoke the Caribbean, and I would assume 

        4    that some consumers would think of Cuba in that. 

        5    Q.  For an ad for cigars with the name COHIBA? 

        6    A.  It would be in some minds that would follow the logic, yes. 

        7    Q.  Let me show you Plaintiff's Exhibit 111, marked for 

        8    identification as 111.  This has the little numbers GC6713 

        9    through GC6724. 

       10             On the first page is COHIBA.  Do you see that? 

       11    A.  Right here? 

       12    Q.  Yes. 

       13    A.  Yes. 

       14    Q.  Do you know in whose file at General Cigar this document, 

       15    GC6713 through 6724, was kept? 

       16    A.  I don't. 

       17    Q.  If you turn to the second page, again we have marketing the 

       18    COHIBA cigar, selling a premium cigar in a declining tobacco 

       19    market. 

       20             Do you see that? 

       21    A.  Yes. 

       22    Q.  If you turn to the third page, we have the identical 

       23    strategy, phase 1, exploit the COHIBA name, with its reputation 

       24    as one of the world's finest cigars amongst cigar smokers, to 

       25    build a brand image for the U.S. product. 
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        1             Do you see that? 

        2    A.  Yes, I do. 

        3    Q.  Do you see any other marketing strategies in this document? 

        4    A.  Only a difference -- as I get back to 6720, the COHIBA 

        5    advertising, I see that it is again talking about the Caribbean 

        6    in general, which is where it all wound up. 

        7    Q.  The same romantic Caribbean look, that is what you are 

        8    referring to? 

        9    A.  That is correct.  The advertisement would create the same 

       10    romantic and Caribbean look and project a masculine, 

       11    sophisticated lifestyle image that would belie the quality of 

       12    the cigar. 

       13             So that talks, again, about the overall Caribbean 

       14    mystique and image that we wanted to try to project. 

       15    Q.  Would you agree that that kind of mystique and image 

       16    subliminally connects the COHIBA name with the romance of 

       17    pre-Castro Cuba? 

       18    A.  To some people it would.  I can't say what people would 

       19    think of it, except for that it was the Caribbean. 

       20             MR. GOLDSTEIN:  Your Honor, I offer PX111 in evidence. 

       21             THE COURT:  It is admitted. 

       22             (Plaintiff's Exhibit 11 received in evidence) 

       23    BY MR. GOLDSTEIN: 

       24    Q.  Do you recall faxing this document from the Connecticut 

       25    office to the New York office of General Cigar in the fall of 
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        1    1997? 

        2    A.  I don't recall doing that.  Perhaps we did, but I don't 

        3    recall it. 

        4    Q.  Let me show you Plaintiff's Exhibit 853, which is marked 

        5    for identification.  This document has the Bates numbers GC4599 

        6    through GC4621. 

        7    A.  Yes. 

        8    Q.  You can see the fax line 11/03 or 11/05/97. 

        9    McNamara/Cullman.  Do you see that on the top? 

       10    A.  Yes. 

       11    Q.  That is with an 860 fax number? 

       12    A.  I see it. 

       13    Q.  That is a Connecticut area code, 860? 

       14    A.  860, yes. 

       15    Q.  That date is approximately six weeks after the launch of 

       16    the new General Cigar COHIBA cigar at the end of September 

       17    1997, is that correct? 

       18    A.  I'm not sure it is six weeks, but yes, the time is within 

       19    the parameter that you're saying, yes. 

       20    Q.  And if you turn to the fourth page of the document, GC4602, 

       21    the first page is COHIBA. 

       22    A.  I see it. 

       23    Q.  If you turn to the next page, marketing the COHIBA cigar, 

       24    selling a premium cigar in a declining tobacco market. 

       25    A.  Is that 4603? 
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        1    Q.  Yes. 

        2    A.  Yes, I see it. 

        3    Q.  And the next page, you again see the strategy, phase 1 and 

        4    phase 2, is that correct? 

        5    A.  I do. 

        6    Q.  Does that refresh your recollection of faxing this document 

        7    or arranging to have this document faxed from Connecticut to 

        8    New York? 

        9    A.  Obviously I didn't.  It came from Mr. McNamara.  I didn't 

       10    fax it.  It went from Mr. McNamara as to Messrs. Cullman and 

       11    Cullman, it looks to me. 

       12    Q.  According to the document, it went from McNamara to the 

       13    Cullmans? 

       14    A.  At least the fax did. 

       15    Q.  And you don't recall being involved in that? 

       16    A.  I don't recall being involved in sending the fax, no. 

       17             MR. GOLDSTEIN:  Your Honor, I offer Plaintiff's 

       18    Exhibit 853 in evidence. 

       19             THE COURT:  It is admitted. 

       20             (Plaintiff's Exhibit 853 received in evidence) 

       21    BY MR. GOLDSTEIN: 

       22    Q.  Let me show you what's been marked for identification 

       23    PX967, and this is from the McCaffery Ratner files, 530 to 541. 

       24    A.  Yes. 

       25    Q.  I will represent that this document is the same as the one 
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        1    from the General Cigar files, PX111, except for the handwriting 

        2    1993 on the front of this particular document. 

        3             Again, if you look at the second page, marketing the 

        4    COHIBA cigar. 

        5    A.  Right. 

        6    Q.  Selling a premium cigar in a declining tobacco market, this 

        7    time with the date 1993? 

        8    A.  Yes. 

        9    Q.  Does that refresh your recollection that the marketing of 

       10    COHIBA cigar, selling a premium cigar in a declining tobacco 

       11    market, the tobacco industry has been in a decline for several 

       12    years, that that comes from work that you and the agency did in 

       13    1993? 

       14    A.  I don't quite understand the question. 

       15    Q.  We looked at a couple of documents that had the marketing 

       16    the COHIBA cigar, selling a cigar in a declining industry 

       17    statement -- 

       18    A.  Yes. 

       19    Q.  -- but they didn't have dates.  This one has a handwritten 

       20    date 1993.  I am asking if that refreshes your recollection 

       21    that this is in fact when it took place, these documents were 

       22    created? 

       23    A.  I would say that it probably did take place somewhere 

       24    around there.  '93 things might have started to look a little 

       25    better in the premium cigar business. 
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        1             We assigned the agency to start to look into different 

        2    advertising strategies and launch strategies as it pertained to 

        3    PR and consumer awareness for COHIBA in 1993, and that was 

        4    evolutionary also as the packaging was in the final launch in 

        5    1997. 

        6             MR. GOLDSTEIN:  Your Honor, I offer PX967 in evidence. 

        7             THE COURT:  It is admitted. 

        8             (Plaintiff's Exhibit 967 received in evidence) 

        9    BY MR. GOLDSTEIN: 

       10    Q.  Mr. Rano, let me show you PX971 marked for identification. 

       11             This document is on McCaffery and Ratner letterhead, 

       12    is that correct? 

       13    A.  Yes. 

       14    Q.  It is a June 4, 1993 creative strategy development 

       15    statement, is that correct? 

       16    A.  Yes. 

       17    Q.  And the client is General Cigar and the product division is 

       18    COHIBA? 

       19    A.  Yes. 

       20    Q.  And the AE, is that account executive? 

       21    A.  I don't know. 

       22    Q.  S. Ratner, that you know is Sam Ratner, one of the partners 

       23    at McCaffery Ratner? 

       24    A.  I know Sam Ratner to be a partner, yes. 

       25    Q.  If you turn to the second page, MC688, that is Austin 
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        1    McNamara's handwriting, is that correct? 

        2    A.  I'm pretty good at looking at his handwriting and it does 

        3    and it doesn't.  I can't say for certain on this particular 

        4    sheet. 

        5    Q.  You can't say for certain? 

        6    A.  I can't.  It looks like it, but I can't be certain. 

        7    Q.  It looks like it is his handwriting? 

        8    A.  I can't be certain. 

        9    Q.  If you turn to the next page on this dated document, June 

       10    4, 1993, there is a strategy, Exploit the COHIBA name, with its 

       11    reputation as one of the world's finest cigars amongst cigar 

       12    smokers, to build a brand image for the U.S. product. 

       13    A.  Yes, I see it. 

       14    Q.  Do you recall seeing that statement in a creative strategy 

       15    development statement from the McCaffery Ratner company in 

       16    mid-1993? 

       17    A.  I don't recall the statement right at this time as I am 

       18    reading it.  If it was in documents that came, there were 

       19    strategy documents, there were not just internal working 

       20    documents from McCaffery Ratner but were presented to General 

       21    Cigar company at that time frame, I would have seen the 

       22    document. 

       23    Q.  Then if you look at the tactics, tactic 1 is identical to 

       24    the handwriting we looked at in PX314, subliminally connect the 

       25    COHIBA name with the romance of pre-Castro Cuba, is that 
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        1    correct? 

        2    A.  You just lost me on what document that was in. 

        3    Q.  When we looked at the handwritten statement on PX314. 

        4    A.  I suppose I could go -- 

        5    Q.  I will ask the graphics guy to pull it up. 

        6    A.  Thanks. 

        7    Q.  It will make it a little easier.  It is on the second page, 

        8    I believe. 

        9             If you look at that, that is the same statement, 

       10    correct? 

       11    A.  Yes. 

       12    Q.  Now, this document has one other strategy, correct? 

       13    A.  On page 690? 

       14    Q.  MC690, yes. 

       15    A.  If you consider that a strategy, OK. 

       16    Q.  Well, do you consider that as a strategy? 

       17    A.  I'm not sure I would consider that -- it's a statement, but 

       18    I'm not sure it is a strategy. 

       19    Q.  So would you say this document has only one strategy?  Is 

       20    that correct? 

       21    A.  The person who wrote it thought there was two. 

       22    Q.  But you think there is one? 

       23    A.  It doesn't make any difference to me.  I don't remember the 

       24    document.  So if this came to me, I would have questioned these 

       25    strategies. 
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        1    Q.  Whatever the second thing is, it involves comparing the 

        2    General Cigar COHIBA to the finest cigars in the world and to 

        3    the finest Cuban cigar, isn't that correct? 

        4    A.  If I'm looking at strategy -- the page headlined strategy 

        5    on 650, it says, Establish COHIBA as a brand name synonymous 

        6    with the finest cigars in the world.  Finest cigars in the 

        7    world.  And then if you look under tactics, it says right there 

        8    that the idea that only Cubans makes the finest cigars, it says 

        9    to debunk that. 

       10             So one of the things that we believed was that the 

       11    Dominican Republic, places like that, Jamaica, were actually 

       12    constructing cigars that were better than Cuba and we wanted to 

       13    get that point across in all the brands that we were doing, not 

       14    only just COHIBA, but all brands, that the cigar-making skills 

       15    of other Caribbean countries were equal or superior to the 

       16    product that was being made in Cuba. 

       17    Q.  So the idea was to compare -- establish COHIBA as 

       18    synonymous with the finest cigars in the world, promote the DR 

       19    as a worthy competitor to Cuba for the quality of tobacco, is 

       20    that correct? 

       21    A.  From the Dominican Republic, I would have to say that that 

       22    is probably an accurate statement. 

       23    Q.  And at that time synonymous with the finest cigars in the 

       24    world was Cuba, isn't that correct? 

       25    A.  Not synonymous.  At this time -- the Dominican Republic was 
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        1    establishing a very fine reputation and actually had a good 

        2    reputation for cigars being made in that country, and so Cuba 

        3    wasn't the only place any longer where people accepted 

        4    high-quality cigars from. 

        5    Q.  Let me show you Plaintiff's Exhibit 970? 

        6             MR. GOLDSTEIN:  Your Honor, I offer Plaintiff's 

        7    Exhibit 971 in evidence. 

        8             THE COURT:  It is admitted. 

        9             (Plaintiff's Exhibit 971 received in evidence) 

       10             MR. GOLDSTEIN:  Sorry, your Honor. 

       11    BY MR. GOLDSTEIN: 

       12    Q.  Can you see it either on the big screen or your screen? 

       13    A.  June 29, 1993. 

       14    Q.  This is also on McCaffery & Ratner letterhead? 

       15    A.  Yes. 

       16    Q.  It is again, for the client General Cigar, product division 

       17    COHIBA? 

       18    A.  Yes. 

       19    Q.  And on the first page under Current Positioning Statement, 

       20    "The only COHIBA cigar known today by American males is one 

       21    made in Cuba that cannot, with rare exceptions, be legally 

       22    purchased within the United States." 

       23             Do you agree with that statement as being accurate at 

       24    that time? 

       25    A.  I wouldn't agree with that statement completely, and I will 
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        1    clarify it for you. 

        2             In 1993 the cigar boom hadn't really boomed yet.  It 

        3    was just taking off.  People were starting to know more about 

        4    premium cigars.  There was more literature about premium 

        5    cigars.  I would say to you that people who knew about COHIBA 

        6    cigars and talked about COHIBA cigars or smoked them were very 

        7    wealthy, international travelers, perhaps, certainly some 

        8    high-profile celebrities, etc.  But I think in 1993 if you just 

        9    took a look at the cigar-smoking population, I'm not sure how 

       10    much they would know about COHIBA. 

       11    Q.  Could I ask you to look at your first deposition transcript 

       12    at page 141. 

       13    A.  141. 

       14    Q.  Line 12 through line 20. 

       15    A.  Yes. 

       16    Q.  I will ask you to read that to yourself. 

       17    A.  Line 12? 

       18    Q.  Yes, to line 20. 

       19    A.  To line 20. 

       20             (Pause) 

       21    A.  OK.  I have read it. 

       22    Q.  Do you recall giving that testimony at that time? 

       23    A.  That is my testimony. 

       24    Q.  Do you believe it is accurately transcribed, your 

       25    testimony? 
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        1    A.  I believe it is. 

        2    Q.  If you turn to the third page. 

        3    A.  Of? 

        4    Q.  Of the document that we were just looking at, the June 29, 

        5    PX970. 

        6    A.  The third page.  685. 

        7    Q.  Again we see the strategy, exploit the COHIBA name, and the 

        8    tactics, subliminally connect the COHIBA name with the romance 

        9    of pre-Castro Cuba, is that correct? 

       10    A.  I see that. 

       11    Q.  And the only other strategy in the document is on the next 

       12    page, which is the page that you said was either a strategy or 

       13    a statement, is that correct? 

       14    A.  That's what I see on these documents, and this document was 

       15    from June 29, 1993.  It was a strategy amongst many that was 

       16    developed over a period of time between 1993 or from at least 

       17    maybe even earlier.  Here is one from June 4th through the 

       18    launch of the product.  So it was -- again, there were a lot of 

       19    strategies being put out there, a lot of people writing notes 

       20    or strategy positionings, but in the final analysis these were 

       21    not the ones that were utilized. 

       22             MR. GOLDSTEIN:  Your Honor, I offer PX970. 

       23             THE COURT:  It is admitted. 

       24             (Plaintiff's Exhibit 970 received in evidence) 

       25             MR. GOLDSTEIN:  Your Honor, I have four other 
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        1    non-identical, produced from different files of the same 

        2    document as 314 and 111, which were the ones with the phase 1 

        3    and phase 2 strategy.  They are all objected to.  Rather than 

        4    going through them with the witness one at a time, I would move 

        5    them, offer them in evidence at this time.  The numbers are 

        6    606, 611, 613 and 612. 

        7             THE COURT:  They are admitted. 

        8             (Plaintiffs' Exhibits 606, 611, 613 and 612 received 

        9    in evidence) 

       10    BY MR. GOLDSTEIN: 

       11    Q.  At sometime in the middle of 1993 you told McCaffery Ratner 

       12    to stop working on the COHIBA project, to table it, is that 

       13    correct? 

       14    A.  Yes. 

       15    Q.  And they did not pick up again on the project until 

       16    sometime either in late '96 or early '97, is that correct? 

       17    A.  That's correct. 

       18    Q.  Prior to September of 1997, you're aware that Dunhill 

       19    published catalogs that included the General Cigar COHIBA that 

       20    you were selling, the unbanded Temple Hall version that you 

       21    were selling through Dunhill? 

       22    A.  I recall one catalog.  I don't recall many, but I recall 

       23    one. 

       24    Q.  And it was the responsibility of the marketing department 

       25    to oversee what the Dunhill COHIBA entry in its catalog looked 
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        1    like, is that correct? 

        2    A.  We may have looked at it.  I believe we did. 

        3    Q.  And you engaged, in fact, in a pre-publication review of 

        4    the Dunhill COHIBA catalog pages prior to 1997, is that 

        5    correct? 

        6    A.  I don't recall.  We may have. 

        7    Q.  Let me show you your deposition testimony from your third 

        8    deposition and ask you to turn your attention to page 522, line 

        9    24. 

       10             MS. SHAPIRO:  What was the page number? 

       11             MR. GOLDSTEIN:  522. 

       12    Q.  This was given on December 21, 2001. 

       13    A.  Line number again, please. 

       14    Q.  522, 24, to 523, 19. 

       15             I would ask you to read that to yourself. 

       16             (Pause) 

       17    A.  OK.  I have read it. 

       18    Q.  Does that refresh your recollection? 

       19    A.  I recall saying this, yes. 

       20    Q.  Does that refresh your recollection that you did engage in 

       21    pre-publication review? 

       22    A.  It says here, my answer -- your question was:  "Do you 

       23    recall doing it for any catalogs with regard to the COHIBA 

       24    brand?"  And my answer was:  "I believe we did it with 

       25    Dunhill," and that is pretty much what I am saying now.  We 
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        1    might have done it with Dunhill. 

        2    Q.  From late 1992 until sometime in 1997, General Cigar sold 

        3    this COHIBA only through Mike's and Dunhill, is that correct? 

        4    A.  Yes. 

        5    Q.  And your intent was that this was to be an interim product 

        6    and package, is that correct? 

        7    A.  It was an interim product, yes. 

        8    Q.  Isn't it a fact that this interim product did remain in the 

        9    market for almost five years? 

       10    A.  That's correct. 

       11    Q.  In early 1997, General Cigar made a decision to launch a 

       12    new COHIBA cigar at the July 1997 RTDA convention, is that 

       13    correct? 

       14    A.  Yes. 

       15    Q.  And this was the time to make a major launch in the 

       16    industry? 

       17    A.  It was a good time to launch premium cigars, provided that 

       18    you could find the tobaccos to produce them with.  OK. 

       19    Q.  And you recall that you had a very short time frame to 

       20    prepare for the launch, is that correct? 

       21    A.  Consisting of what?  I don't follow, because we had been -- 

       22    Q.  The time the decision was made until the time of the RTDA 

       23    convention was a very short period of time? 

       24             MS. SHAPIRO:  Objection. 

       25             THE COURT:  Overruled. 
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        1    A.  I recall that we had done a lot of work, there was still 

        2    some work to be done, and we were working very diligently to 

        3    find the right blend of tobaccos to launch this product. 

        4             When we did find the correct blend, for the time that 

        5    we did that to the time we wanted to put the cigars in market, 

        6    which is a lag time, it could have been a short period of time. 

        7    We are not talking about weeks or days, we are talking about 

        8    number of months. 

        9    Q.  You recall that you began to work on the project sometime 

       10    in late January or early February 1997, is that correct? 

       11    A.  No.  The process for COHIBA was ongoing from 1992 through 

       12    the launch in 1997 in one form or another.  A lot of the times 

       13    we were working on trying to find the correct cigar, other 

       14    times we were working on trying to get the correct packaging, 

       15    what we believed to be the correct packaging or the packaging 

       16    we wanted to go forward with.  There were times when we were 

       17    working on advertising strategies with the agency.  So there 

       18    was work going on off and on along a time line from 1992 

       19    through the launch in 1997 for the COHIBA brand. 

       20    Q.  Let me ask you to look at your first deposition, and if you 

       21    could turn to page 189, line 7 to 13, I just ask you to read 

       22    that. 

       23    A.  I've read it. 

       24    Q.  Does that refresh your recollection that the decision to go 

       25    ahead with the RTDA launch was made sometime in February or 
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        1    late January? 

        2    A.  That would have been a plan.  That doesn't mean that that 

        3    would have taken place if we didn't have the right product. 

        4    You had to start planning sometime prior to the launch of the 

        5    product.  And we would have started obviously months ahead of 

        6    time, as advertising has to be developed, other launch 

        7    activities have to be developed, things of that nature which 

        8    are part of an overall marketing strategy would have had to be 

        9    worked on, which could have been stopped at the last minute and 

       10    never proceeded with.  So those go on, but it doesn't tell me 

       11    that necessarily we would have had a definite date to launch in 

       12    1997 at the RTDA.  That would have been our goal. 

       13    Q.  Let me show you Plaintiff's Exhibit 975, dated February 23, 

       14    1997.  It says, from John Geoghegan to distribution, subject 

       15    COHIBA launch.  Then there is a long list, starting with Austin 

       16    McNamara and then you, John Rano:  Attached is an outline of 

       17    launch of the COHIBA brand at RTDA and consumer marketplace. 

       18    This is a very important project. 

       19             My question to you is, you are not aware of any 

       20    documents for the COHIBA launch that have a date any earlier 

       21    than February 23, 1997, is that correct? 

       22    A.  I don't know.  1997, February 23rd.  I don't believe so. 

       23    Q.  In 1997 you reported directly to the president, 

       24    Mr. McNamara? 

       25    A.  Yes. 
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        1    Q.  And McNamara reported to the Cullmans? 

        2    A.  I believe he reported to Mr. Cullman, Jr. 

        3    Q.  And John Geoghegan and Dickson Farrington reported to you? 

        4    A.  Yes. 

        5    Q.  McCaffery Ratner was the advertising agency for the 1997 

        6    launch? 

        7    A.  Yes. 

        8    Q.  And for packaging you started with Mr. Bachner but then 

        9    replaced him with Marmy Designs, is that correct? 

       10    A.  Marmy Designs entered into, was given the challenge to come 

       11    up with the packaging, yes, with the packaging options. 

       12    Q.  And they are the ones who came up with the design that you 

       13    actually used? 

       14    A.  The final design, yes. 

       15    Q.  Let me show you Plaintiff's Exhibit 284, which is actually 

       16    one of your DX exhibits in your appendix.  It might make it 

       17    easier for you if I could give you the number.  Plaintiff's 

       18    Exhibit 284 in evidence.  I believe it is also DX22. 

       19    A.  OK. 

       20    Q.  This is the General Cigar 1997 marketing plan, is that 

       21    correct? 

       22    A.  It looks like the marketing presentation plan, yes. 

       23    Q.  And this document was prepared under your direction and 

       24    supervision as head of marketing? 

       25    A.  It would have been, yes. 
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        1    Q.  And it was presented -- it is the formal marketing plan for 

        2    General Cigar for 1997 presented to the Cullmans, is that 

        3    correct? 

        4    A.  It looks to be that document, yes. 

        5    Q.  In your direct testimony you have testified that you 

        6    presented this document to the Cullmans in September 1996, is 

        7    that correct? 

        8    A.  It would have been in that time frame, yes. 

        9    Q.  In fact, you don't know if you presented this document at 

       10    the end of '96 or in 1997, is that correct? 

       11    A.  No, it's not correct, because if it was in the end of 1997, 

       12    there is a page in here, I believe -- let me check something. 

       13    Just give me a second, please. 

       14             If you look at page PC3, you will see volume -- 

       15    Q.  It is the sixth page.  That shows 1996 to '95 year-end 

       16    review, right? 

       17    A.  It does. 

       18    Q.  You would have your '96 figures at the end of '96? 

       19    A.  We would have had -- that's correct. 

       20    Q.  And if you would look at your deposition testimony, the 

       21    third deposition, 487, page 487, lines 4 to 7, and if you would 

       22    read that. 

       23    A.  One second, please.  487? 

       24    Q.  Yes. 

       25    A.  487.  The lines again? 
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        1    Q.  Lines 4 to 7.  It is also on the screen. 

        2             (Pause) 

        3    A.  OK.  I have read it. 

        4    Q.  Isn't it correct that you sitting here today cannot recall 

        5    whether you presented this document in '96 or '97? 

        6    A.  I believe we would have presented it in 1996, the third or 

        7    fourth quarter of 1996. 

        8    Q.  If you would turn to what's PC24, which is the 30th page of 

        9    the document, and it is on the screen and it is also PC24. 

       10             Are you there? 

       11    A.  Yes, I am. 

       12    Q.  No. 4, other brands, and then 4b, COHIBA, do you see that? 

       13    A.  Yes. 

       14    Q.  Then under COHIBA, Objective.  The first objective is 

       15    leverage mystique of Cuban name with comprehensive product 

       16    lineup. 

       17             Do you recall that from the 1997 General Cigar 

       18    marketing plan? 

       19    A.  I -- yes. 

       20    Q.  Let me show you Plaintiff's Exhibit 98 in evidence, a 

       21    document dated May 13, 1997.  If you would turn to the first 

       22    page, from Dickson Farrington to Gary Krol, and then copy to 

       23    you, John Geoghegan, Austin McNamara, corrected COHIBA PDG and 

       24    product schedule. 

       25             Do you see that? 
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        1    A.  I do. 

        2    Q.  PDG means product development guide, is that correct? 

        3    A.  Yes. 

        4    Q.  Mr. Farrington created the document but he didn't create 

        5    all the wording in it, is that correct? 

        6    A.  I don't recall if he did or he didn't. 

        7    Q.  The General Cigar team that was working on COHIBA 

        8    participated in the creating of this document, isn't that 

        9    correct? 

       10    A.  I believe so. 

       11    Q.  And PX98 was a team document, correct? 

       12    A.  To what degree I'm not sure. 

       13    Q.  It was a team document? 

       14    A.  I believe it was. 

       15    Q.  As head of the marketing department you were the head of 

       16    that team, isn't that true? 

       17    A.  Not necessarily.  This could have been Dickson Farrington 

       18    writing this, which he was, perhaps, with people such as 

       19    Mr. Morris, who was running the purchasing area, Mr. Cockeram, 

       20    who at the time was handling a lot of the administration and 

       21    the procedurals on product development.  So there were other 

       22    people.  He might have produced this document for me to review 

       23    to be sure that we had all things covered. 

       24    Q.  Mr. Rano, you were the head of the marketing team, isn't 

       25    that true? 
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        1    A.  I was head of the marketing department, that's true. 

        2    Q.  Let me ask you to look at your deposition testimony from 

        3    the first deposition, 208, line 16 to 17. 

        4    A.  First deposition, 16 to 17, what page? 

        5          (Continued on next page) 
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        1    Q.  208. 

        2             I ask you to read that to yourself. 

        3    A.  I have read it. 

        4    Q.  Mr. Rano, this document was a team document, isn't that 

        5    correct? 

        6    A.  That's correct. 

        7    Q.  If we turn to the fourth page of the document, GC 4633, at 

        8    the bottom. 

        9    A.  Of the document 4633, OK. 

       10    Q.  Actually, at the top of the page.  I'm sorry. 

       11    A.  OK. 

       12    Q.  The second paragraph.  The second paragraph states, "Its 

       13    Cuban cigar heritage and the near 'cult' status of the COHIBA 

       14    Cuban version will be a benefit to generate initial trial of 

       15    the brand and easy brand recognition, but not the main engine 

       16    driving the brand." 

       17             Do you agree with that statement as an accurate 

       18    statement of the position of the General Cigar launch in 1997? 

       19    A.  No. 

       20    Q.  Can I ask you to look at your deposition, one page further, 

       21    209, lines 12 to 22. 

       22    A.  Mm-hmm. 

       23    A.  OK. 

       24             MS. SHAPIRO:  Is there a question? 

       25             MR. GOLDSTEIN:  I think we may be on the wrong page. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           290 

             35SNEMP7                 Rano - cross 

        1             209, 12 to 22.  Yes.  OK. 

        2    Q.  I would ask you to read that to yourself. 

        3    A.  I did. 

        4    Q.  Was that the testimony you gave at your deposition? 

        5    A.  Yes, it was. 

        6    Q.  Was it accurately transcribed to your understanding? 

        7    A.  Yes. 

        8    Q.  Two sentences further down. 

        9    A.  On what? 

       10    Q.  Back to the document.  I'm sorry. 

       11    A.  Again, on what page? 

       12    Q.  4633, which is the fourth page of the document? 

       13    A.  OK.  The first sentence, packaging/presentation.  Do you 

       14    see that? 

       15    A.  Yes. 

       16    Q.  "Packaging/presentation will be minimal in keeping with 

       17    clean sparse look of Cuban COHIBA presentation." 

       18             Do you recall that? 

       19    A.  Yes. 

       20    Q.  And you would agree that the final General Cigar packaging 

       21    presentation was minimal, clean and sparse? 

       22    A.  I would. 

       23    Q.  And would you also agree that the Cubatabaco box that's on 

       24    your table that you gave to Mr. Bachner back in 1992 was also 

       25    minimal, clean and sparse? 
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        1    A.  I would say so. 

        2             THE COURT:  Thank you. 

        3             Tomorrow morning, 9:30.  Thanks very much. 

        4             (Adjourned to. 

        5             MR. GOLDSTEIN:  Your Honor, I need to make sure 

        6    Mr. Rano is going to be here to continue his testimony. 

        7             THE COURT:  Yes.  I guess you do. 

        8             (Adjourned to Thursday, May 29, 2003, at 9:30 a.m.) 
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        1             (Trial resumed) 

        2             THE COURT:  We have lost Mr. Rano. 

        3             MR. YOUNG:  Steven Young, Winston & Strawn, your 

        4    Honor. 

        5             It's a bit of an unusual procedure, but the court had 

        6    been kind enough to indulge plaintiff's request for special 

        7    accomodation to one of its witnesses, Dr. Binder. 

        8             THE COURT:  Fine, sure.  (ralph Edward binder (about I 

        9    than did he are) 

       10     RALPH EDWARD BINDER, 

       11         called as a witness by the Defendants, 

       12         having been duly sworn, testified as follows: 

       13    DIRECT EXAMINATION 

       13    35TSEMP1                 Binder - direct 

       14    BY MR. YOUNG: 

       15    Q.  Dr. Binder, where do you reside? 

       16    A.  I live in New Rochelle, New York. 

       17    Q.  And how are you employed, sir? 

       18    A.  I am self-employed as a physician. 

       19    Q.  What type of physician? 

       20    A.  Pulmonary physician.  I mainly see people with lung 

       21    disease. 

       22    Q.  Are you in private practice? 

       23    A.  Yes. 

       24             MS. SHAPIRO:  Can we ask the witness to keep his voice 

       25    up so I can hear back here? 
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        1             THE WITNESS:  Okay. 

        2    Q.  Where is that private practice located, Dr. Binder? 

        3    A.  In Bronxville, New York. 

        4    Q.  And how long have you been in private practice? 

        5    A.  Approximately 23 years. 

        6    Q.  Are you presently affiliated with any medical institutions? 

        7    A.  Yes. 

        8    Q.  Which ones, sir? 

        9    A.  The Lawrence Hospital in Bronxville, the Columbia 

       10    Presbyterian Hospital in New York, and Montefiore Hospital in 

       11    the Bronx. 

       12    Q.  And would you please give the court your educational 

       13    background, Dr. Binder? 

       14    A.  I received a Bachelors degree from Princeton University and 

       15    I received an MD and a Masters in public health degree from 

       16    Yale University. 

       17             MR. YOUNG:  I should have stated at the outset, and 

       18    with apologies again to the court, and to counsel, I was 

       19    advised this morning by Dr. Binder that he presently has six 

       20    patients in intensive care and although he hopes that won't be 

       21    the case, there is some possibility that he will be beeped and 

       22    if he is he needs to respond immediately, and I would ask the 

       23    court's indulgence should that happen.  We trust that it will 

       24    not. 

       25             If I may approach. 
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        1             THE COURT:  Yes. 

        2             MR. YOUNG:  I don't know if the court has received 

        3    this. 

        4             THE COURT:  No, I don't think I have one and I can't 

        5    find it. 

        6             MR. YOUNG:  I apologize if you didn't have one, your 

        7    Honor. 

        8             THE COURT:  All right. 

        9    Q.  Dr. Binder, I just handed you a document.  Do you recognize 

       10    what it is? 

       11    A.  Yes. 

       12    Q.  Can you identify it, please? 

       13    A.  This is my testimony. 

       14    Q.  It's your testimony in this action? 

       15    A.  Yes. 

       16    Q.  And do you adopt that testimony under oath as you sit here 

       17    today? 

       18    A.  Yes, I do. 

       19             MR. YOUNG:  Your Honor, I don't know what court 

       20    exhibit we are up to.  I think it might be 7. 

       21             THE COURT:  8. 

       22             MR. YOUNG:  8. 

       23             There are four exhibits, five exhibits, excuse me, 

       24    your Honor, PX 355, PX 356, 357, 358 and 360, which have been 

       25    submitted along with Dr. Binder's testimony.  I believe they 
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        1    have objected to them on grounds of relevance.  These are 

        2    Thompson -- 

        3             MS. SHAPIRO:  We object on hearsay, your Honor. 

        4             MR. YOUNG:  If it's a hearsay objection, your Honor, I 

        5    can tell your Honor this is certainly not being offered for the 

        6    truth, quite the opposite.  And I would ask that those be 

        7    admitted at this time. 

        8             THE COURT:  They are admitted. 

        9             MR. YOUNG:  Thank you, your Honor. 

       10    CROSS EXAMINATION 

       11    Q.  Good morning, Dr. Binder.  My name is Alexandra Shapiro and 

       12    I represent General Cigar Company in this action. 

       13             You have smoked cigars for about 13 years, is that 

       14    correct? 

       15    A.  More or less, yes. 

       16    Q.  Well, you say in your direct testimony that you have smoked 

       17    cigars for 13 years, correct? 

       18    A.  That is correct. 

       19    Q.  And so you have been smoking cigars since about 1990, 

       20    right? 

       21    A.  Yes. 

       22    Q.  And you smoke cigars about twice a week? 

       23    A.  That is correct. 

       24    Q.  And you travel abroad from time to time, is that correct? 

       25    A.  Yes, that is correct. 
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        1    Q.  And you purchased Cuban cigars when traveling abroad, 

        2    right? 

        3    A.  Sometimes, yes. 

        4    Q.  And you consider yourself knowledgeable about cigars? 

        5    A.  To some extent. 

        6    Q.  Isn't it a fact that you first heard of the Cuban COHIBA in 

        7    connection with cigars or the word COHIBA in connection with 

        8    cigars at a party in about 1996 or 1997? 

        9    A.  Yes, that is correct. 

       10    Q.  And you do not read Cigar Aficionado, correct? 

       11    A.  No, I do not. 

       12    Q.  And you have never read Cigar Aficionado, correct? 

       13    A.  I thumb through it but I have never sat down and read the 

       14    magazine. 

       15    Q.  Well, at the time of your deposition you hadn't read it 

       16    before, correct? 

       17    A.  That is correct. 

       18    Q.  And your deposition occurred in October of 2001, correct? 

       19    A.  That is correct. 

       20    Q.  And, in fact, you do not read any cigar-focused magazines 

       21    or newspapers, correct? 

       22    A.  That is correct. 

       23    Q.  And you typically smoke alone -- that is, not with other 

       24    cigar smokers, is that correct? 

       25    A.  Yes, that is correct. 
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        1    Q.  And you almost never smoke cigars in cigar bars, right? 

        2    A.  Rarely. 

        3    Q.  And you also don't typically purchase cigars from cigar 

        4    stores, right? 

        5    A.  That is correct. 

        6    Q.  Now, you usually order your cigars from the Thompson 

        7    catalog, is that right? 

        8    A.  That is correct. 

        9    Q.  And you usually purchase Dominican COHIBA cigars from that 

       10    catalog, right? 

       11    A.  That is correct. 

       12    Q.  And those cigars have COHIBA written in black letters and a 

       13    red dot in the O, is that correct? 

       14    A.  That is correct. 

       15    Q.  And when you ordered those cigars you understood that those 

       16    COHIBA cigars were made in the Dominican Republic, right? 

       17    A.  I believe they were made by the Cuban company that was 

       18    operating in the Dominican Republic. 

       19    Q.  But you understood they were made in the Dominican 

       20    Republic? 

       21    A.  Yes. 

       22    Q.  You had no doubt about that? 

       23    A.  No. 

       24    Q.  And you understood that those cigars weren't made in Cuba? 

       25    A.  That is correct. 
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        1    Q.  Now, you are aware of the Cuban embargo, correct? 

        2    A.  Yes. 

        3    Q.  And you know or you knew that trade with Cuba is illegal in 

        4    the United States, correct? 

        5    A.  Yes. 

        6    Q.  And you knew it was illegal to import Cuban tobacco into 

        7    the United States, right? 

        8    A.  That is correct. 

        9    Q.  So you basically knew that Cuban companies couldn't sell 

       10    products here, right? 

       11    A.  Well, that I didn't really know, no. 

       12    Q.  So you knew that it was illegal to sell Cuban tobacco in 

       13    the United States, correct? 

       14    A.  That is correct. 

       15    Q.  But you didn't understand that it was illegal for Cuban 

       16    companies to sell products here , is that your testimony? 

       17    A.  That is correct. 

       18    Q.  Okay. 

       19             Now, please turn to paragraph 12 of your direct 

       20    testimony.  In paragraph 12 there is an indented quote and that 

       21    is the language that you read in the Thompson catalog before 

       22    you purchased the Dominican COHIBA cigars, is that correct? 

       23    A.  Yes. 

       24    Q.  And you read this language before you ordered the COHIBA 

       25    cigars, correct? 
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        1    A.  Yes. 

        2    Q.  And it specifically says, doesn't it, in the catalog that 

        3    the cigars are made by a subsidiary of the General Cigar 

        4    Company, doesn't it? 

        5    A.  But I didn't know what that meant. 

        6    Q.  But you see or you read that it said that the cigars were 

        7    manufactured by a subsidiary of General Cigar, didn't you? 

        8    A.  Yes.  To tell you the truth, I assume -- 

        9    Q.  Please answer my question, sir. 

       10             MR. YOUNG:  Objection.  Please let the witness answer. 

       11             THE COURT:  No, answer the question.  If you need to 

       12    explain your answer you may. 

       13    A.  I assumed that this company was related to the company in 

       14    Cuba. 

       15    Q.  The language of the catalog says, does it not, that the 

       16    cigars are manufactured by a subsidiary of General Cigar, 

       17    correct? 

       18    A.  Yes. 

       19    Q.  And so you thought that General Cigar was a Cuban company, 

       20    is that your testimony? 

       21    A.  I didn't give a lot of thought to the actual name of the 

       22    company.  The way this was worded I had the impression that the 

       23    Cuban company was operating in the Dominican Republic so they 

       24    could send cigars here. 

       25    Q.  So you read this but you didn't give a lot of thought to 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           303 

             35TSEMP1                 Binder - cross 

        1    the wording of the catalog, is that your testimony? 

        2    A.  Not to the particular name of the company that was making 

        3    the cigars.  I didn't really pay attention. 

        4    Q.  You didn't pay attention to that and you didn't notice that 

        5    those were English words and it sounds like an American 

        6    company? 

        7    A.  No, I didn't make much of that. 

        8    Q.  Now, you first heard about this case from your nephew who 

        9    is a paralegal at the Rabinowitz Boudin firm, is that correct? 

       10    A.  Yes. 

       11    Q.  Now, after you learned what your nephew told you about the 

       12    manufacturer of the Dominican COHIBAs, you continued to 

       13    purchase them, did you not? 

       14    A.  Yes. 

       15    Q.  And you purchased many General Cigar COHIBAs since 1999, 

       16    isn't that correct? 

       17    A.  That is correct. 

       18    Q.  And you enjoy smoking those cigars, correct? 

       19    A.  Yes. 

       20             MS. SHAPIRO:  No further questions. 

       21             MR. YOUNG:  I have nothing, your Honor. 

       22             THE COURT:  Thank you, Doctor. 

       23             Good luck. 

       24             (Witness excused) 

       25             MR. GOLDSTEIN:  We recall John Rano. 
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        1             JOHN RANO    resumed. 

        2             THE COURT:  You are still under oath, Mr. Rano. 

        3             THE WITNESS:  Yes, your Honor. 

        4             MR. GOLDSTEIN:  Before I begin there were two exhibits 

        5    that I covered yesterday that I omitted to offer in evidence. 

        6    One of them was 767, which is one of the items in the box, 

        7    which is admitted.  It's photocopies of that which is the Cuban 

        8    COHIBA label, the black and white cigar band and the six cigars 

        9    of COHIBA, and I would offer that in evidence at this time. 

       10             THE COURT:  Admitted. 

       11             MR. GOLDSTEIN:  And the second is the fax from General 

       12    Cigar Company to McCaffrey Ratner of April 19, '93, PX 983 

       13    showing the labels that Mr. Bachner had made, and also from the 

       14    Cuba tobacco COHIBA.  That is PX 983. 

       15             THE COURT:  It's admitted. 

       16             MR. YOUNG:  The first exhibit is 767, if I didn't 

       17    identify it. 

       18    CROSS-EXAMINATION (Continued) 

       19    BY MR. GOLDSTEIN: 

       20    Q.  Mr. Rano, we were reviewing Plaintiff Exhibit 98 at the end 

       21    of the day yesterday, which was a May 13, '97 memorandum from 

       22    Dickson Farrington to Gary Krol, a copy to you and 

       23    Mr. Geoghegan and Mr. McNamera and others "The corrected COHIBA 

       24    PDG and product schedule," do you recall that? 

       25    A.  Yes. 
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        1    Q.  And that is your document and your testimony is that was a 

        2    team document? 

        3    A.  That is correct. 

        4    Q.  And I had asked you questions about a couple of paragraphs 

        5    on that document.  And I want to ask you a few other questions 

        6    about this team document. 

        7             If you would turn to I believe it's the fourth page in 

        8    the document.  Towards the top, "competitive position," and if 

        9    you look at number one -- 

       10    A.  I don't have -- 

       11    Q.  Do you have that?  It's the fifth page. 

       12    A.  I have it. 

       13    Q.  "Under competitive position number one COHIBA brand name is 

       14    powerful.  Leverages Cuban mystique, positive brand name 

       15    recognition, consumer expectation of high quality, intrinsic 

       16    prestige associated with the brand equates to easy super 

       17    premium price justification and increased consumer trial." 

       18             You agree with that statement, is that correct? 

       19    A.  I agree that the Cuba brand name was highly recognized in 

       20    1997, so I do agree with that. 

       21             "Leverages Cuban mystique," I am not sure what that 

       22    is. 

       23             "Positive brand name recognition," I agree with that. 

       24             "Consumer expectation of high quality," I would agree 

       25    with that. 
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        1             "Intrinsic prestige associated with the brand equates 

        2    to easy super premium price justification and increased trial," 

        3    I would agree with the first part of that, not the "increased 

        4    trial" but the "increased prestige associated with the brand 

        5    equates to easy premium pricing." 

        6    Q.  If I can show you your deposition from May 23, 2000, and 

        7    ask you to look at page 216, lines 3 through 12.  I ask you to 

        8    read that to yourself. 

        9             Do you recall being asked that question and giving 

       10    that answer? 

       11    A.  Yes. 

       12    Q.  Do you have any reason to question the accuracy of that 

       13    transcript? 

       14    A.  At that time, no. 

       15    Q.  Do you have any reason to question the accuracy of the 

       16    transcript now? 

       17    A.  As I reread point one under "competitive position," again, 

       18    I would make the same statement I just made earlier. 

       19    Q.  My question is do you have any reason to question the 

       20    accuracy of the transcript from your deposition? 

       21    A.  What are you talking about? 

       22    Q.  That the reporter made a mistake in the way he transcribed 

       23    the question and answer. 

       24    A.  No, I don't. 

       25    Q.  And on the next page of the document, Plaintiff Exhibit 98, 
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        1    under "competitive response," do you have that? 

        2    A.  Yes, I do. 

        3    Q.  "Given the strength of COHIBA brand name it is unlikely 

        4    that a competitor could launch a product with close to the 

        5    impact of COHIBA from General Cigar.  Fuente Opus X is the 

        6    product that represents the most viable threat to a COHIBA 

        7    launch." 

        8             Do you agree with that statement? 

        9    A.  Yes. 

       10    Q.  Mr. Rano, you recall that Marmo Designs produced graphics 

       11    for potential COHIBA packaging in 1997, is that correct? 

       12    A.  Yes, I do. 

       13    Q.  And Marmo did the design work that became the packaging box 

       14    that was releaseed into the market? 

       15    A.  He did the graphic work, yes. 

       16    Q.  You were spearheading the efforts in package redesign, is 

       17    that correct? 

       18    A.  At this time while I was the contact person there were many 

       19    people involved in the discussions regarding the packaging of 

       20    general cigars COHIBA. 

       21    Q.  You were leading the effort in terms of package redesign 

       22    during the spring of '97, is that correct? 

       23    A.  I was one of a group of people that were leading it, yes. 

       24    Q.  In fact, it was your responsibility to spearhead the entire 

       25    effort to get the new COHIBA to the market, isn't that correct? 
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        1    A.  From a marketing point of view, yes. 

        2    Q.  You were the primary contact with Brent Marmo? 

        3    A.  Yes. 

        4    Q.  And you received designs from Mr. Marmo, is that correct? 

        5    A.  Yes. 

        6    Q.  Let me show you Plaintiff Exhibit 854. 

        7             My copy is black and white so I would ask you to use 

        8    the screen. 

        9             And this is Plaintiff Exhibit 854 in evidence with the 

       10    numbers MAR 80 to 84, meaning they come from the Marmo files. 

       11             Do you recall receiving these particular graphics from 

       12    Brent Marmo? 

       13             If we can go through them on the screen, I believe 

       14    there are five pages. 

       15    A.  As I look back, I recall some of these, yes. 

       16    Q.  And you do recall these? 

       17    A.  Yes. 

       18    Q.  Is it your understanding that this work is derived from the 

       19    Cuban COHIBA designs? 

       20    A.  I am not sure where Mr. Marmo picked up from and where he 

       21    got his original thoughts from.  Mr. Marmo was working with 

       22    General Cigar on totally other matters other than the COHIBA 

       23    package design.  In the course of discussions with Mr. Marmo 

       24    the packaging design came up.  The COHIBA packaging design came 

       25    up and perhaps he was at a -- not perhaps, he was at a meeting. 
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        1    We started talking about it and we thought we would take a 

        2    fresh approach and let Mr. Marmo take a try at designing the 

        3    COHIBA packaging. 

        4             I can't say for certain where he started from or where 

        5    he got his original thought process from. 

        6    Q.  It's your testimony that you don't know whether or not Mr. 

        7    Marmo had the Cuban tobacco COHIBA packaging as his starting 

        8    point? 

        9    A.  That is correct. 

       10    Q.  And it's your testimony that you believe he may have come 

       11    up with those designs wholly independent of the Cuba tobacco 

       12    packaging, is that correct? 

       13    A.  No, that is not my testimony.  My testimony is that I am 

       14    not sure if Mr. Marmo was given any packaging that relate the 

       15    to the Cuban COHIBA packaging. 

       16    Q.  You don't know -- 

       17    A.  I don't remember giving it to him. 

       18    Q.  You don't know if he was given Cuba tobacco COHIBA 

       19    packaging or Mr. Bachner's? 

       20    A.  That is correct. 

       21    Q.  But you believe he was given one or the other? 

       22    A.  Based on this most likely. 

       23    Q.  Let me show you Plaintiff Exhibit 856 in evidence, which 

       24    has the MAR116 through 130. 

       25             Again, my apologies, we have black and whites. 
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        1             Mr. Rano, do you recall receiving these graphics from 

        2    Mr. Marmo? 

        3    A.  There are quite a few attached here.  Some of them look 

        4    like -- there is one in here that doesn't look like his. 

        5    Q.  I think 127 is something else but it was in a sequence so 

        6    they were included together. 

        7    A.  I am talking about 121 doesn't look like his. 

        8    Q.  Okay.  We will come to that. 

        9    A.  126 obviously doesn't have anything to do with it, I don't 

       10    believe.  I don't recall it. 

       11    Q.  Let's turn back then to the first page. 

       12    A.  Just one second, please. 

       13    Q.  The first page of MAR116 is mock-ups of bands, is that 

       14    correct? 

       15    A.  Yes. 

       16    Q.  And if you look at the next four pages, MAR 117 through 

       17    120, these are designs from Marmo, is that correct? 

       18    A.  They appear to be, yes. 

       19    Q.  And looking at this and thinking about Bachner's work from 

       20    yesterday, does this refresh your recollection that you 

       21    provided him with Mr. Bachner's labels? 

       22    A.  It doesn't refresh my recollection that I did.  I don't 

       23    recall giving Mr. Marmo Mr. Bachner's work. 

       24    Q.  If you look at Marmo 120, MAR120 -- 

       25    A.  Yes. 
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        1    Q.  Did Marmo do anything more than just take one of Mr. 

        2    Bachner's labels and replace the black and white lines with the 

        3    words COHIBA, COHIBA, COHIBA repeated? 

        4    A.  I am not sure I can tell from this.  He repeated the COHIBA 

        5    on the top.  That was one of his designs, yes.  He changed the 

        6    lines to the name. 

        7    Q.  He changed what Bachner did in black and white that we saw 

        8    yesterday to the words COHIBA, COHIBA, COHIBA? 

        9    A.  He changed the line design we saw yesterday. 

       10    Q.  And then if we look at the next page, MAR121, if you look 

       11    at the original, in the upper right-hand corner, do you see 

       12    those initials? 

       13    A.  Yes. 

       14    Q.  Are those initials JR? 

       15    A.  They appear to be, yes. 

       16    Q.  Are those your initials? 

       17    A.  They appear to be, yes. 

       18    Q.  And you wrote that? 

       19    A.  Yes, that is my writing on the top left. 

       20    Q.  If we go to the upper left-hand corner, and you have to 

       21    focus on that, "Ira and I like original label or third edition 

       22    label," is that what that says? 

       23    A.  I believe it does, yes. 

       24    Q.  And that is your handwriting? 

       25    A.  Yes. 
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        1    Q.  And if we go back to the full page, "The first label and 

        2    band is the original label," is that correct? 

        3    A.  Correct. 

        4    Q.  That is what it says there "original label?" 

        5    A.  Yes. 

        6    Q.  Is that correct? 

        7    A.  Yes. 

        8    Q.  And that is your handwriting? 

        9    A.  Yes. 

       10    Q.  And that is Mr. Bachner's work, is that correct? 

       11    A.  Yes, I believe so. 

       12    Q.  And then if you go back to the full page, the third edition 

       13    label -- 

       14    A.  What page? 

       15    Q.  On the same page, 121, at the bottom there. 

       16    A.  The bottom label? 

       17    Q.  Yes. 

       18    A.  I see it. 

       19    Q.  When you say "or third label or third edition label," is 

       20    that the one you are referring to? 

       21    A.  I can't remember.  I am not certain if that is what I was 

       22    referring to. 

       23    Q.  And Ira is Ira Levy? 

       24    A.  Ira Levy, yes. 

       25    Q.  And he was the packaging design consultant that General 
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        1    Cigar was using? 

        2    A.  He was the consultant we were using in the marketing 

        3    department. 

        4    Q.  And you had reviewed these with Mr. Levy and these were the 

        5    ones you liked, is that correct? 

        6    A.  To start with, yes. 

        7    Q.  If we go through the next 5 pages, MAR122 to 126, these are 

        8    other designs prepared by Marmo, is that correct? 

        9    A.  Yes. 

       10    Q.  A, B, C, D, E.  These five designs are all based on either 

       11    Mr. Bachner's work or the Cuba tobacco packaging, is that 

       12    correct? 

       13    A.  They were variations of that it appears to be to me. 

       14    Q.  And then if you turn to MAR128, these again are Mr. Marmo 

       15    doing mock-ups of bands, is that correct? 

       16    A.  Yes. 

       17    Q.  And He is doing designs with the letter O in this page, is 

       18    that correct? 

       19    A.  On some of them. 

       20    Q.  And using a yellow or orange on the O in COHIBA? 

       21    A.  I see what appears to be two of them. 

       22    Q.  And then if you look at 129, MAR129, the next page, and 

       23    under the second band on the left, Mr. Marmo writes "Reflection 

       24    is orange, can be done with gloss and dull blacks rather than 

       25    orange," and underneath he writes "orange inside O" if you go 
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        1    to the next label underneath. 

        2             And in that Mr. Marmo is proposing coloring in the O 

        3    with the orange, is that correct? 

        4    A.  That is correct. 

        5    Q.  If you turn to the last page of that document, MAR130, do 

        6    you see the O filled in with the orange, is that correct? 

        7    A.  O with the yellow, yes. 

        8    Q.  If you can just leave that one page up for a moment. 

        9             Let me show you Plaintiff Exhibit 857 in evidence, 

       10    MAR144. 

       11             Again, it's in black and white. 

       12             If you look at the last page of PX 856 and you see the 

       13    colored O in COHIBA and then if we turn to PX 857, that is 

       14    taking that third COHIBA on the left colored in, with the 

       15    colored O, and showing that in various font sizes, is that 

       16    correct? 

       17    A.  It's showing the lettering, yes. 

       18    Q.  Possible for bands and box covers, is that correct? 

       19    A.  I don't remember if it's box covers or bands.  It was for 

       20    one and/or the other. 

       21    Q.  And he is showing what it would look like in different 

       22    sizes, correct? 

       23    A.  In different sizes. 

       24    Q.  Let me show you then Plaintiff Exhibit 858 in evidence.  PX 

       25    158.1 is in evidence.  I am showing you PX 858.1. 
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        1             And that document is MAR1 149, 151, 152, and then the 

        2    subpoena to Mr. Bachner is attached to that document, the 

        3    subpoena from I believe my firm. 

        4             If you look at the first three pages -- 

        5    A.  I don't have a subpoena.  I don't see Mr. Bachner. 

        6             MR. GOLDSTEIN:  My apologies, your Honor.  There was 

        7    an authentication objection and some other documents were 

        8    attached so it went from 158 to 158.1 and the authentication 

        9    objection was withdrawn.  I am going to focus on the first 

       10    three pages, MAR149, 151 and 152. 

       11    Q.  If you look at the first page, which is MAR149, it shows 

       12    the word COHIBA with the yellow colored in again, is that 

       13    correct? 

       14    A.  On the screen it does, yes. 

       15    Q.  And is that proposal for a box cover? 

       16    A.  It looks like it's a label for a box cover, yes. 

       17    Q.  And then if you turn to the next page, 851 with the colored 

       18    in O with the yellow, Mr. Marmo is proposing or designing both 

       19    a box cover and a band, is that correct? 

       20    A.  Yes. 

       21    Q.  And also the next page is I believe the same or similar, is 

       22    that correct? 

       23    A.  I have to look at it for a minute side by side to see if 

       24    it's the same. 

       25             It appears to be the same. 
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        1    Q.  And you recall seeing these designs from Mr. Marmo at that 

        2    time, is that correct? 

        3    A.  Yes. 

        4    Q.  And you recall reviewing those designs? 

        5             Do you recall reviewing those designs? 

        6    A.  Yes. 

        7    Q.  And, in fact, that is what you, as the head of marketing, 

        8    you wanted to go with that look, isn't that correct? 

        9    A.  That is correct. 

       10    Q.  And you recall people at General Cigar referring to COHIBA 

       11    yellow and COHIBA gold during this process, correct? 

       12    A.  Yes. 

       13    Q.  And it was your understanding that these references to 

       14    COHIBA yellow and COHIBA gold were to the Cuban COHIBAs, is 

       15    that correct? 

       16    A.  Yes. 

       17    Q.  Let me show you Plaintiff Exhibit 864 in evidence it's GC 

       18    4571-72 but the pagination is backwards so the 72 is actually 

       19    the first page. 

       20             Do you see that? 

       21    A.  Yes. 

       22    Q.  And this is a memo from Dickson Farrington who worked for 

       23    you, is that correct? 

       24    A.  Yes. 

       25    Q.  To Brent Marmo -- 
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        1    A.  He actually worked for Mr. Goeghegan. 

        2    Q.  And Mr. Goeghegan worked for you? 

        3    A.  Yes. 

        4    Q.  And he is copying you and Mr. Goeghegan on this, dated June 

        5    18, '97? 

        6    A.  That is correct. 

        7    Q.  If we go to the first page, and it has COHIBA box graphics 

        8    revised as the subject, is that correct? 

        9    A.  On 4572, correct? 

       10    Q.  The second page, which is the first page of the memo. 

       11    A.  Yes. 

       12    Q.  And Mr. Farrington writes in the third paragraph or under 

       13    the graphic elements, "Top outside lid graphic elements" -- 

       14    well, that is not it. 

       15             In the third paragraph, the last sentence, the colored 

       16    area in the third paragraph, the last sentence, and it says 

       17    "There the colored area of the interior space of the letter O 

       18    in the word COHIBA will be accentuated by the insertion of a 

       19    COHIBA yellow disk made of a material to be specified," is that 

       20    correct? 

       21    A.  That is correct. 

       22    Q.  And at this time the plan of your department was to use 

       23    COHIBA yellow in the center of the O in the box and band like 

       24    in these designs, is that correct, like the designs we looked 

       25    at at in 858? 
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        1    A.  The plan was to move forward in this design and color for 

        2    final approval, which was to come from Mr. Cullman, Sr., Mr. 

        3    Cullman, Jr., and our attorneys. 

        4    Q.  And you then attended a meeting with senior management at 

        5    which a decision was made to replace the orange or yellow dot 

        6    with a red dot in the O in COHIBA on the box and band, is that 

        7    correct? 

        8    A.  That is correct. 

        9    Q.  I would like to show you from Plaintiff Exhibit 858, the 

       10    second page, and if we can put that up, and then I would like 

       11    to show you Plaintiff Exhibit 990 in evidence and also 

       12    Defendant Exhibit 177 in evidence and it also has a PX 12 on 

       13    Defendant 177, which I understand is from the same box as was 

       14    used in the GDM case. 

       15             Do you recall the GDM case? 

       16    A.  No. 

       17    Q.  I ask you to take a look at these two boxes. 

       18             Could you identify those two boxes as the box that 

       19    General Cigar used in the market at the time of its launch in 

       20    '97? 

       21    A.  I believe these to be the boxes. 

       22    Q.  And if you open up Plaintiff Exhibit 990, you will see it 

       23    has a fly leaf in there, is that correct? 

       24    A.  Yes. 

       25    Q.  And the date on the fly leaf is '98, is that correct?  Do 
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        1    you see that? 

        2    A.  Yes. 

        3    Q.  I would like to show you what is Defendant Exhibit 34A, 

        4    which is a fly leaf also.  Do you see that that has the date of 

        5    '97? 

        6    A.  Yes, I do. 

        7    Q.  And if you look on the fly leaf you see the phrase "three 

        8    varieties of Cuban C," is that correct? 

        9    A.  On this fly leaf? 

       10    Q.  Yes. 

       11    A.  Yes, I do. 

       12    Q.  If you go back to 858C. 

       13             If you would go and look on the box 990, there is a 

       14    Dominican country of origin on the top of the box, is that 

       15    correct? 

       16    A.  That is correct. 

       17    Q.  And if you look on the inside lid there is a no Dominican 

       18    country of origin? 

       19    A.  Correct. 

       20    Q.  And if you look on the bands, there is no country of 

       21    origin? 

       22    A.  On these particular ones.  I would note it was later 

       23    changed. 

       24    Q.  Sometime in '98 you add the "La Dominica Republica" to the 

       25    cigar band, is that correct? 
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        1    A.  I am not sure if it's exactly that way, but we did add in 

        2    the front of the band Dominican Republic spelled the Spanish 

        3    way.  I can't remember now.  But it was changed so it was 

        4    reflected on the band. 

        5    Q.  But not at the time of the launch, is that correct? 

        6    A.  That is correct. 

        7    Q.  It was sometime in '98? 

        8    A.  I believe that to be the time. 

        9    Q.  If you look at the screen, and I am showing you 858, the 

       10    second page of Marmo 151, and I am also showing a photocopy of 

       11    the top of the COHIBA box that General Cigar launched in the 

       12    marketplace in the fall of '97, at this meeting that you 

       13    describe there was a decision to go from the yellow dot on the 

       14    left to the red dot on the right, is that correct? 

       15    A.  Not exactly.  We had a meeting.  Different scenarios were 

       16    still being presented to Mr. Cullman, Jr. and I believe Mr. 

       17    Cullman, Sr. at the time were both there.  And our attorneys or 

       18    attorney was there.  We were from a marketing department.  We 

       19    were submitting what we would like to go with.  There was quite 

       20    a discussion, as I recall, about it with the attorneys voicing 

       21    their opinions, mainly Mr. Cullman, Jr. listening, asking 

       22    questions, and I believe Mr. Cullman, Sr. was there also asking 

       23    questions.  At that meeting, to the best of my recollection, a 

       24    decision was not made.  It was subsequent to that meeting when 

       25    the final decision was made.      (Continued on next page) 
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        1    BY MR. GOLDSTEIN: 

        2    Q.  And the final decision was to go from what you were 

        3    proposing, which was the COHIBA on the band and box colored in 

        4    yellow, to the COHIBA on the box and band colored in red, is 

        5    that correct? 

        6    A.  Yes. 

        7    Q.  Now, are you aware of any other changes that were made to 

        8    your proposal other than changing the color on the letter "O"? 

        9    A.  I don't -- on both the band and the box. 

       10    Q.  On both the band and the box? 

       11    A.  Any other collateral material also.  I believe we wanted 

       12    the change to reflect the packaging of the box and the band. 

       13    Q.  Let me show you Plaintiff's Exhibit 156. 

       14             MR. GOLDSTEIN:  PX156 is in evidence. 

       15    Q.  The document is titled, General Cigar Product 

       16    Introductions, 1997, is that correct? 

       17    A.  Yes. 

       18    Q.  And this document was prepared by your department? 

       19    A.  Just give me a second to look through it. 

       20             It doesn't ring a bell with me.  I can't say for sure 

       21    if it was prepared by the marketing department. 

       22    Q.  Let me show you your deposition from December 21, 2001 and 

       23    ask you to look at page 489.  That would be page 489, line 21, 

       24    to 490, line 2. 

       25    A.  Through what lines? 
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        1    Q.  489, lines 11 to 20.  My apologies.  489, lines 11 to 20. 

        2    A.  I see it. 

        3    Q.  Does that refresh your recollection that this document was 

        4    prepared by your department? 

        5    A.  Yes. 

        6             Let me just make sure I state it very clearly.  At 

        7    this time these documents, which were known as fact sheets, 

        8    were prepared by the marketing department.  At sometime I 

        9    believe they were then transferred and prepared by someone in 

       10    production or purchasing.  I can't recall.  So that is why I 

       11    answered it the way I did.  But I am happy to say that they 

       12    were prepared by the marketing department. 

       13    Q.  And this document was prepared as a fact sheet containing 

       14    the specifics of the new General Cigar COHIBA cigar product, is 

       15    that correct? 

       16    A.  Would you please state that question again for me. 

       17    Q.  This document was prepared as a fact sheet containing the 

       18    specifics of the new General Cigar COHIBA cigar product, is 

       19    that correct? 

       20    A.  No. 

       21    Q.  What is that? 

       22    A.  No. 

       23    Q.  Could I ask you to go a little further down on that page in 

       24    your deposition, 489, 21, to 490, line 2. 

       25    A.  491? 
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        1    Q.  Yes.  Lines 489 -- page 489, line 21, to page 490, line 2. 

        2             MS. SHAPIRO:  I would just request that if you are 

        3    simply asking him to look at the deposition to refresh his 

        4    recollection that we not have it on the screen. 

        5             THE COURT:  Well, there are two things going on that I 

        6    am not exactly sure which they are.  Refreshing the 

        7    recollection is one thing and impeaching the testimony is 

        8    something else. 

        9             MR. GOLDSTEIN:  He said no -- 

       10             THE COURT:  I am not sure which this is going to be. 

       11             MR. GOLDSTEIN:  He said no and he can read and he can 

       12    see if his answer is different. 

       13    Q.  Do you recall giving that testimony? 

       14    A.  Yes, I do. 

       15             MS. SHAPIRO:  You know whether the answer is 

       16    different.  If it is different, then you are using it for 

       17    impeachment and it should be on the screen. 

       18             MR. GOLDSTEIN:  I am using it for impeachment.  He 

       19    said no and his answer is yes. 

       20    Q.  If you could read your deposition testimony to yourself, on 

       21    page 489, line 21, to 490, line 2. 

       22    A.  I've read them.  I have read the deposition. 

       23    Q.  This document was prepared as a fact sheet containing the 

       24    specifics of the new General Cigar COHIBA cigar product, is 

       25    that correct? 
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        1    A.  This fact sheet was prepared to outline some of the 

        2    specifics to sell the cigar for our salesmen to use.  This was 

        3    not prepared, as the question I am being asked, to have the 

        4    specifics of the cigar, i.e., the tobacco blend, the type of 

        5    wrapper, the aging, how they were going to be packed, etc., 

        6    etc. 

        7             There were two different types of statistics -- 

        8    documents that we used.  One was for our sales force to be able 

        9    to go out into the field and sell this document.  That is what 

       10    this document is.  It gives them the specifics of what they 

       11    needed to sell the product. 

       12             The way that I understand the question was, was this 

       13    the specifics of the cigar?  My answer, same as my deposition 

       14    as I read it, said the answer was no, because the specifics of 

       15    the cigar, which was the product development, would have 

       16    specified the blend, the wrapper, the binder, the aging, the 

       17    packaging, etc., etc. 

       18    Q.  This document was prepared in connection with the 

       19    introduction of COHIBA at the RTDA convention in July of 1997, 

       20    is that correct? 

       21    A.  It was prepared for that, yes. 

       22    Q.  And this document may have been given out to retailers at 

       23    the RTDA but you are not certain, is that correct? 

       24    A.  That is correct. 

       25    Q.  If you turn to the third page under COHIBA cigars, and if 
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        1    you look at the third paragraph, it starts with "our." 

        2             Do you have that? 

        3    A.  Yes, I do. 

        4    Q.  "Our contemporary presentation reflects the spirit of this 

        5    famous brand.  The minimal graphics are printed on a solid 

        6    unvarnished mahogany box.  The box features radius edges and an 

        7    inset floating base.  The cigars come in a traditional 13 top 

        8    array of 25 cigars each." 

        9             Do you recall that in the COHIBA product, General 

       10    Cigar Product Introductions document in 1997? 

       11    A.  Yes. 

       12    Q.  The famous brand being referred to is the Cuban COHIBA, is 

       13    that correct? 

       14    A.  Yes. 

       15    Q.  Let me show you Plaintiff's 867, which is in evidence. 

       16             MR. GOLDSTEIN:  I don't know if it is one of the -- 

       17             MS. SHAPIRO:  What is the number? 

       18             MR. GOLDSTEIN:  It is the Cigar Insider.  I don't know 

       19    if it is in evidence or has a hearsay objection or not. 

       20             MS. SHAPIRO:  Please don't put it on the screen until 

       21    we determine whether there is an objection. 

       22             No, there is no objection. 

       23    Q.  PX867 is a two-page excerpt from Cigar Insider, August 

       24    1997, from the publisher of Cigar Aficionado. 

       25             Do you see that? 
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        1    A.  Yes, I do. 

        2    Q.  And Cigar Insider is a sister publication of Cigar 

        3    Aficionado? 

        4    A.  They are published by the same company, yes. 

        5    Q.  Do you see on the bottom of the first page the headline, 

        6    General Cigar Debuts COHIBA? 

        7    A.  Yes. 

        8    Q.  Then it continues on the second page of the document, which 

        9    is page 13 of the magazine.  And if you look at the middle 

       10    column towards the bottom, where it starts "the unvarnished 

       11    mahogany box." 

       12             Do you see that? 

       13    A.  No, I don't. 

       14    Q.  If you look on the screen.  It is the lower part of the 

       15    middle column on the second page. 

       16    A.  I see it on the paper here, too.  OK. 

       17    Q.  And Cigar Insider writes, "The unvarnished mahogany box in 

       18    which the cigars will be packaged is still plain, but the new 

       19    band has a distinct graphic identity that is in the spirit of 

       20    the famous Cuban logo but doesn't precisely imitate it." 

       21             Do you recall seeing that at the time in Cigar 

       22    Insider? 

       23    A.  I read Cigar Insider as they came out, so I am sure at the 

       24    time I saw it. 

       25    Q.  If you look at Plaintiff's Exhibit 156, your General Cigar 
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        1    document, the General Cigar product document that we looked at, 

        2    on the third page, and if you look at what the Cigar Insider -- 

        3    it is that third paragraph. 

        4             MR. GOLDSTEIN:  Can you highlight that "reflects the 

        5    spirit." 

        6    Q.  My question is, do you know if Cigar Insider borrowed its 

        7    phrase "in the spirit of the famous Cuban logo" from your 

        8    document General Cigar's Product Introductions, 1997 reflects 

        9    the spirit of this famous brand? 

       10    A.  I don't know if they did or not. 

       11    Q.  And then if you continue on the Cigar Insider article, 

       12    after the first sentence, the article continues, "Instead of 

       13    the signature yellow and black of Cuba's COHIBA, General's band 

       14    has simple black lettering; a splash of red in the circle of 

       15    the "O" is the only flourish.  The typeface, though, is very 

       16    similar to that of the type of the Cuban brand." 

       17             Do you recall seeing that statement in Cigar Insider? 

       18    A.  I recall reading Cigar Insider when it came out, but I also 

       19    recall reading -- I would have read the whole article. 

       20    Q.  And the last part of the article says the convention was 

       21    held July 13 to 16, is that correct, at the very end of the 

       22    article? 

       23    A.  Yes. 

       24    Q.  And you recall that it was held around mid-July? 

       25    A.  Yes. 
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        1    Q.  And your launch was at the end of September of 1997, the 

        2    actual launch into Dunhill, into the marketplace?  Do you 

        3    recall that? 

        4    A.  The actual shipment of the product. 

        5    Q.  Where it began to be sold in the stores. 

        6    A.  Yes.  Right. 

        7    Q.  Is that correct? 

        8             A little more than two months after the RTDA 

        9    convention? 

       10    A.  It was sometime after the RTDA convention, yes. 

       11    Q.  And this is the August 1997 Cigar Insider? 

       12    A.  August, yes. 

       13    Q.  Which comes out early in August, is that correct? 

       14    A.  I can't recall when it comes out. 

       15    Q.  No changes were made to the General Cigar COHIBA box design 

       16    or band, box design or band after the July RTDA convention and 

       17    before the commercial launch in September of 1997, is that 

       18    correct? 

       19    A.  Would you just repeat that once more for me, please. 

       20    Q.  The question is, isn't it a fact that no changes were made 

       21    to the General Cigar box design or band design between the July 

       22    RTDA convention and the late September 1997 launch, is that 

       23    correct? 

       24    A.  Once the red color was chosen for the box, the band and I 

       25    believe all the collateral, there was -- that was the final 
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        1    that we went with.  There were no changes to that. 

        2             With regards to the box itself, the physical box 

        3    itself, I can't recall if we were making slight changes to the 

        4    box up until the time of delivery.  I remember there was some 

        5    issue, but I can't recall. 

        6             But regarding the graphics, once the red was chosen 

        7    for the band and the box, along with the typeface, we made no 

        8    changes between when we showed it at the RTDA and when we put 

        9    it into the marketplace. 

       10    Q.  Mr. Rano, let me show you Plaintiff's Exhibit 881.  It is a 

       11    document in evidence. 

       12             MR. GOLDSTEIN:  If you could pull up 881. 

       13    Q.  The first page is COHIBA and the "O" is black on the copy I 

       14    gave you. 

       15    A.  Yes. 

       16    Q.  Do you know if that was a color document? 

       17    A.  I don't know if it was a color document. 

       18    Q.  Do you know if the document was circulated outside of 

       19    General Cigar to its retailers in the fall of 1997? 

       20    A.  I don't -- it doesn't look like a document that we would 

       21    give to retailers.  It looks like a document that would be used 

       22    by our sales organization as a selling tool. 

       23    Q.  It was a selling tool for your sales organization, is that 

       24    correct? 

       25    A.  That is what it appears to me, yes. 
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        1    Q.  It was prepared for the 1997 COHIBA launch by the General 

        2    Cigar sales and marketing departments, isn't that correct? 

        3    A.  It would have been, yes. 

        4    Q.  If we could turn to the second page.  It says, "COHIBA, a 

        5    world beyond other cigars." 

        6             Then in the first bullet, "COHIBA is the most 

        7    recognized cigar brand in the world." 

        8             Then the first line, "General Cigar is the only 

        9    legitimate manufacturer of cigars bearing the COHIBA name in 

       10    the United States." 

       11             Do you see that? 

       12    A.  Yes. 

       13    Q.  So one of the talking points for your sales force was 

       14    COHIBA is the most recognized cigar brand in the world, is that 

       15    correct? 

       16    A.  That was one of the talking points, and it was one of the 

       17    most recognized cigar brands, along with other Cuban cigar 

       18    brands. 

       19    Q.  Mr. Rano, let me show you the October 1997 Cigar 

       20    Aficionado, and I guess you will have the actual.  The rest of 

       21    us will work with copies. 

       22             Mr. Rano, I would ask you to look at the cover of 

       23    that.  That is the October 1997 Cigar Aficionado, is that 

       24    correct? 

       25    A.  Yes. 
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        1    Q.  And if you open the first page, that's the launch 

        2    advertisement for General Cigar's COHIBA product in 1997, is 

        3    that correct? 

        4    A.  Yes. 

        5    Q.  You would describe this as the gateway launch ad? 

        6    A.  I don't know if we described it that way, but it was the 

        7    COHIBA launch ad. 

        8    Q.  And this advertisement reflected, according to your direct 

        9    testimony, in paragraph 16 -- do you have your direct 

       10    testimony? 

       11    A.  If I can find it. 

       12    Q.  Let me show you a copy.  I direct your attention to 

       13    paragraph 16. 

       14    A.  Paragraph what again? 

       15    Q.  16, towards the end.  I direct your attention to the second 

       16    and third sentences. 

       17             Isn't it true that this advertisement reflected, 

       18    according to your direct testimony, paragraph 16, General 

       19    Cigar's decision to evoke a 1950s image of the Caribbean 

       20    because that is where cigar making traditionally originated and 

       21    because a 1950s Caribbean evoked romance? 

       22             Is that correct? 

       23    A.  Yes. 

       24    Q.  Mr. Rano, General Cigar had a practice of reviewing cigar 

       25    retailer catalogs of some of the major retailers after 
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        1    publication, including JR's, Mike's, Thompson's and Famous, is 

        2    that correct? 

        3    A.  We received them and looked at them, yes. 

        4    Q.  And you recall communicating to retailers on the way they 

        5    were positioning the General Cigar COHIBA launch in 1997, is 

        6    that correct? 

        7             Am I correct that you told them General Cigar did not 

        8    want the COHIBA in catalogs where it was going to be discounted 

        9    because you were trying to keep the super premium pricing and 

       10    image? 

       11    A.  That's correct, we were trying to keep the image.  That's 

       12    correct. 

       13    Q.  You do not recall anything else, telling the retailers 

       14    anything else with regard to COHIBA and the retailer catalogs, 

       15    is that correct? 

       16    A.  I don't know -- I can't recall any discussions specific to 

       17    those wholesale -- I mean those catalog houses regarding COHIBA 

       18    at the time.  There may have been discussions that we only 

       19    wanted them in their retail stores, not in their catalogs at 

       20    the time.  I can't be certain of that, but there could have 

       21    been a conversation regarding that. 

       22    Q.  You don't recall any communications with retailers about 

       23    how they were positioning your COHIBA -- how they were 

       24    describing your COHIBA in the catalog, is that correct? 

       25    A.  I can't recall any discussions specific with those mail 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           333 

             35THEMP2                 Rano - cross 

        1    order houses at this time.  No.  I can't. 

        2    Q.  Let me show you Plaintiff's Exhibit 327 in evidence. 

        3             This is a fax to you from Dick Perlstein dated August 

        4    4, 1998, is that correct? 

        5    A.  Yes. 

        6    Q.  And the fax is of pages that are set to appear in a catalog 

        7    of the retailer Famous Smoke Shop? 

        8    A.  Yes. 

        9    Q.  Is that your handwriting, Famous? 

       10    A.  Yes. 

       11    Q.  And this is a pre-publication review by General Cigar, is 

       12    that correct? 

       13    A.  Yes, it would have been. 

       14    Q.  You don't recall making any comments on the text for 

       15    COHIBA, is that correct? 

       16    A.  You have to give me a minute to kind of review this.  It's 

       17    been a long time ago.  I have to see if anything jogs my memory 

       18    here that would tell me what I was looking at. 

       19             I would have reviewed the copy here.  I would have 

       20    reviewed the sizes.  More importantly, I would have thought -- 

       21    I'm not sure if this is the whole thing, if they sent me 

       22    photographs of the cigars.  I do recall at the time we were 

       23    concerned with JR's photography in the catalog, and if they 

       24    were going to put these cigars in we wanted to ensure that they 

       25    were in, they were done correctly, they were photographed 
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        1    correctly.  In other words, they looked the best they could be. 

        2    But I can't recall exactly what I was looking at here. 

        3    Q.  And you don't recall making any comments to him about the 

        4    text, is that correct? 

        5             If you -- 

        6    A.  I'm still reading it, Mr. Goldstein. 

        7    Q.  I'm sorry? 

        8    A.  I'm still reading the paragraphs. 

        9             OK.  I finished reading it. 

       10    Q.  If you look at the text for the entry for COHIBA, it says, 

       11    "COHIBA, the cigar everyone wants to smoke, now available in 

       12    the U.S." 

       13             Then the catalog says, "There has been much ado about 

       14    the sale of this Dominican cigar in the United States.  Cigar 

       15    retailers and smokers alike have had mixed messages about which 

       16    label is the legal one." 

       17             Then if you skip down, "it took six years."  Do you 

       18    see that? 

       19    A.  Yes. 

       20    Q.  "It took six years for the manufacturer to develop the new 

       21    blend to resemble the original cigar." 

       22             Then if you skip down to the second to last line, 

       23    "true to its Cuban roots." 

       24             Do you see that? 

       25    A.  Yes. 
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        1    Q.  The General Cigar COHIBA cigar doesn't have any Cuban 

        2    roots, does it? 

        3    A.  No, it doesn't. 

        4             MR. GOLDSTEIN:  I have no further questions for the 

        5    witness. 

        6    REDIRECT EXAMINATION 

        7    BY MS. SHAPIRO: 

        8    Q.  Mr. Rano, I am going to hand you Defendants' Exhibit D287 

        9    and ask you to take a look at that. 

       10             Does that appear to be a sample of the box General 

       11    Cigar used to market the cigars it sold under the COHIBA name 

       12    between 1992 and 1997 through Alfred Dunhill? 

       13    A.  It does. 

       14             MR. GOLDSTEIN:  Leading, your Honor. 

       15             THE COURT:  Yes, true. 

       16             MS. SHAPIRO:  Sauce for the goose, your Honor. 

       17    Q.  And does that box have an Indian head on it, Mr. Rano? 

       18    A.  No. 

       19    Q.  And does that box have the leaf that you have described in 

       20    your testimony that is used by Cubatabaco to sell its Cuban 

       21    COHIBA? 

       22    A.  No. 

       23    Q.  To your knowledge, did General Cigar ever use -- ever sell 

       24    COHIBA cigars using either the Indian head or Cubatabaco's 

       25    leaf? 
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        1    A.  No. 

        2    Q.  Now, on cross-examination Mr. Goldstein showed you a series 

        3    of designs that Mr. Bachner prepared for General Cigar in the 

        4    1982/1983 period. 

        5             Do you remember that? 

        6             MR. GOLDSTEIN:  Objection. 

        7             THE COURT:  Overruled. 

        8             MR. GOLDSTEIN:  Just as to the date. 

        9             MS. SHAPIRO:  I'm sorry.  '92, your Honor.  '92 and 

       10    '93. 

       11    Q.  Do you remember that? 

       12    A.  I remember seeing those from Mr. Goldstein, yes. 

       13    Q.  Did General Cigar ever use any of those designs on any 

       14    COHIBA cigars that it sold in the United States? 

       15    A.  No. 

       16    Q.  Now, in your testimony Mr. Goldstein showed you, he also 

       17    showed you a variety of designs prepared by Brent Marmo.  Do 

       18    you remember that? 

       19    A.  Yes. 

       20    Q.  And other than the design that has COHIBA with a red dot in 

       21    the -- a red color in the "O," did General Cigar ever use any 

       22    of the other designs that Mr. Goldstein showed you? 

       23    A.  From Mr. Marmo? 

       24    Q.  Correct. 

       25    A.  No. 
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        1    Q.  Now, you also testified on cross regarding the final 

        2    decision to use that red dot, correct? 

        3    A.  Yes. 

        4    Q.  And who made the final decision to use red as the color? 

        5    A.  Mr. Cullman, Jr. 

        6    Q.  Now, you were asked on cross-examination about -- 

        7    A.  Let me clarify that, if I may. 

        8             Mr. Cullman, Jr. talked to myself and Mr. McNamara and 

        9    told us specifically that we would use the red.  So I believe 

       10    he made the final decision. 

       11    Q.  Thank you. 

       12             Now, on cross-examination you were also asked about 

       13    the fact that the cigar band that was initially marketed in 

       14    1987 did not have the words Dominican Republic on it, correct? 

       15    A.  That's correct. 

       16    Q.  And -- 1997. 

       17    A.  1997. 

       18    Q.  1997. 

       19             And you also testified that there was a time when that 

       20    was changed and the words Dominican Republic were added to the 

       21    band.  Do you remember that? 

       22    A.  Yes. 

       23    Q.  What is your understanding of why the change was made? 

       24    A.  Again I had a discussion with Mr. Cullman, Jr., and I was 

       25    not privy to any -- he indicated to me that we would like to 
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        1    make the changes.  He had been in discussions with an agent or 

        2    a representative of Cubatabaco, I can't recall exactly who, I 

        3    wasn't there, but he had that discussion, and we were trying to 

        4    work with them in that we were trying to make it very clear, 

        5    even clearer than it was, that this had no relationship to the 

        6    Cuban cigar, and for that reason we agreed to put right up 

        7    front on the cigar band "made in the Dominican Republic."  And 

        8    Mr. Cullman came to me and asked me to make those changes in 

        9    the design, and I did. 

       10    Q.  And was it your understanding that the request by 

       11    Cubatabaco was made in the context of settlement negotiations 

       12    in this case? 

       13    A.  No.  I'm not sure.  I don't recall. 

       14    Q.  This occurred after the lawsuit was filed, correct? 

       15    A.  I believe so, yes. 

       16    Q.  If I could direct your attention to two exhibits that 

       17    should be before you, the two examples of the fly leaf, D34 and 

       18    D34A. 

       19    A.  I have D34A. 

       20             MR. GOLDSTEIN:  I think the one he has is the 

       21    deposition Exhibit 103. 

       22    A.  I have Plaintiff's Exhibit 103. 

       23    Q.  OK.  I'm sorry. 

       24             The one that you said is 103, that is the one that has 

       25    a copyright 1998, right? 
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        1    A.  That's correct. 

        2    Q.  And so that is the one that was changed from 34A, correct? 

        3    A.  Yes.  This is the revised one, that's correct, the 1998. 

        4    Q.  Do you recall whether the fly leaf was also changed at the 

        5    request of Mr. Cullman based on his discussions with 

        6    Cubatabaco? 

        7    A.  Yes, that was -- 

        8             MR. GOLDSTEIN:  Objection. 

        9             THE COURT:  Overruled. 

       10    A.  Yes, that change took place at the same time. 

       11    Q.  Now, do you remember on cross-examination Mr. Goldstein 

       12    showed you Plaintiff's Exhibit 881, the document that was sent 

       13    to the retailers?  That is it, the one that has COHIBA on the 

       14    front. 

       15    A.  It starts with page 4754? 

       16    Q.  Correct. 

       17    A.  Yes, I remember seeing it.  Yes. 

       18    Q.  I am going to show you a document that's been marked as 

       19    Defendants' Exhibit 68. 

       20             MS. SHAPIRO:  Can you bring that up on the screen, 

       21    please. 

       22    Q.  Now, when General Cigar launched its red dot COHIBA, the 

       23    strategy that was -- the strategy it decided upon was to market 

       24    this cigar as a distinctive Dominican cigar, is that correct? 

       25    A.  Yes. 
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        1    Q.  Now, could you turn to page -- withdrawn.  I'm sorry. 

        2             Defendants' Exhibit 68, which I have just handed to 

        3    you, do you recognize this document? 

        4    A.  As I go through it, I do recognize it. 

        5    Q.  Do you recall what it is? 

        6    A.  I'm sorry.  I didn't hear that. 

        7    Q.  Do you recall what it is? 

        8    A.  It is a document, it looks to me a document that we would 

        9    have prepared for the RTDA, for the launch of this product to 

       10    give to retailers. 

       11    Q.  I am going to direct your attention to page MC00955. 

       12             Does it say there that the -- it says there, "The look 

       13    of our COHIBA is distinctly its own, reflecting a contemporary 

       14    image while preserving its ties to the past." 

       15             Do you see that? 

       16    A.  Yes. 

       17    Q.  Was that part of the message that General Cigar was using 

       18    to market the cigars? 

       19    A.  It was. 

       20    Q.  And a couple of bullets down on the same page, do you see 

       21    where it says "establishes our Dominican COHIBA with its own 

       22    identity?" 

       23    A.  Yes. 

       24    Q.  Was that also part of the plan to market this cigar? 

       25    A.  Yes, you saw that through our advertising. 
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        1    Q.  The last bullet on the page says, "We feel strongly that 

        2    the unique taste and quality of COHIBA make it a superior 

        3    product incomparable to any other cigar on the market." 

        4             Do you see that? 

        5    A.  Yes, I do. 

        6    Q.  Does that also reflect General Cigar's strategy of 

        7    positioning its COHIBA as a unique Dominican cigar? 

        8    A.  Yes. 

        9             MS. SHAPIRO:  Could you pull up page MC00954. 

       10    Q.  Please turn to that page, Mr. Rano. 

       11             While he is pulling that up on the screen, was the 

       12    Dominican COHIBA, the General Cigar launched in 1997, did it 

       13    have a unique blend? 

       14    A.  We believe very much so. 

       15    Q.  And do you recall what the components of the blend were? 

       16    A.  I don't recall specifically what they were right now nor 

       17    the percentages used, so I would have to see some 

       18    documentation. 

       19    Q.  Could you turn to page MC00954, please. 

       20             Do you see that page? 

       21    A.  I am on 0954. 

       22    Q.  Take a look at that. 

       23             Does that refresh your recollection as to what the 

       24    blend was? 

       25    A.  Only to the following it does:  That we used Dominican 
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        1    filler tobaccos; we used a new binder for the first time, which 

        2    was our Jember binder.  It was the first time being used.  We 

        3    used it in this cigar.  And we used very high grade of African 

        4    Cameroon wrapper. 

        5    Q.  That is reflected in this document that was provided to 

        6    retailers to assist them in marketing the cigar, correct? 

        7    A.  Yes. 

        8    Q.  I just want to draw your attention to the filler.  Do you 

        9    see the document says, the filler is grown from Cuban seed, 

       10    Piloto Cubano grown in the Dominican Republic? 

       11             Do you see that? 

       12    A.  I do. 

       13    Q.  Is the phrase "Cuban seed" used frequently in the cigar 

       14    business to advertise a particular type of tobacco grown in the 

       15    Dominican Republic? 

       16    A.  It is a term that is used throughout the industry. 

       17    Q.  I am going to direct your attention to Plaintiff's Exhibit 

       18    867, the Cigar Insider document. 

       19             If you could turn to the middle column on the second 

       20    page. 

       21             Do you have that? 

       22    A.  I have it here.  I have a thousand sheets of paper so I am 

       23    not quite sure where this went. 

       24    Q.  Can you turn to the middle column at the top.  Do you want 

       25    to look at it on the screen, sir? 
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        1    A.  OK. 

        2    Q.  The middle column on the top. 

        3    A.  Just highlight it. 

        4    Q.  It says there, "The cigar has been completely reblended. 

        5    The old COHIBAs were mild cigars with a Connecticut shade 

        6    wrapper, a Mexican binder and filler from the Dominican 

        7    Republic, Mexico and Jamaica.  General is repositioning the new 

        8    COHIBA as a stronger, more full-bodied smoke.  It has a 

        9    Cameroon wrapper, Dominican filler and an Indonesian binder 

       10    that the company is calling Jember.  General has never used 

       11    this binder before." 

       12             Does this description in Cigar Insider reflect the 

       13    company's strategy for marketing the cigar? 

       14             MR. GOLDSTEIN:  Objection. 

       15    A.  Yes. 

       16             MR. GOLDSTEIN:  It seems well beyond the scope of the 

       17    cross. 

       18             THE COURT:  Overruled. 

       19    Q.  And directing your attention to the third column of that 

       20    same page, the first full paragraph, do you see that, right 

       21    under the label? 

       22    A.  Legal? 

       23    Q.  Yes.  Do you see where it says:  "Legal issues aside, 

       24    General wanted its new COHIBAs to be easily distinguishable 

       25    from the growing number of counterfeits -- Dominican and 
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        1    Cuban -- that are entering the United States.  'We want 

        2    something distinct, so everyone will know the others are 

        3    counterfeit,' said Edgar Cullman, Jr., president and chief 

        4    executive officer of General." 

        5             Do you see that? 

        6    A.  Yes, I do. 

        7    Q.  Did Mr. Cullman's statement reflect General Cigar's 

        8    approach to marketing its COHIBA cigars? 

        9    A.  It did.  Very much so.  There was a tremendous problem at 

       10    the time with counterfeit cigars coming into the country. 

       11             MS. SHAPIRO:  No further questions. 

       12    RECROSS EXAMINATION 

       13    BY MR. GOLDSTEIN: 

       14    Q.  Mr. Rano, if you could direct your attention back to 

       15    Defendants' Exhibit 68, which is also Plaintiff's Exhibit 882. 

       16    A.  D68? 

       17    Q.  "COHIBA, the most exciting and comprehensive cigar launch 

       18    in the past quarter century." 

       19    A.  Yes. 

       20    Q.  Ms. Shapiro was just asking you a few questions about that 

       21    document.  This is the same document she was just asking you 

       22    questions about. 

       23    A.  Yes. 

       24    Q.  If you could turn to the second "page.  COHIBA, a world 

       25    beyond other cigars." 
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        1    A.  Yes. 

        2    Q.  And if you go down to the second full paragraph. 

        3    A.  Yes. 

        4    Q.  "COHIBA, the very name evokes excitement." 

        5             Do you see that? 

        6    A.  Yes. 

        7    Q.  If you go down to the third bullet, the third paragraph. 

        8    A.  Yes. 

        9    Q.  "The business opportunity is obvious." 

       10             Do you see that? 

       11    A.  Yes. 

       12    Q.  This document was provided to retailers for the General 

       13    Cigar COHIBA? 

       14    A.  Yes. 

       15             MR. GOLDSTEIN:  I have no further questions for the 

       16    witness. 

       17             MS. SHAPIRO:  No questions, your Honor. 

       18             THE COURT:  Thank you, Mr. Rano. 

       19             We will have a short recess. 

       20             (Witness excused) 

       21             THE COURT:  I will see counsel at the side bar.  I 

       22    don't need the reporter. 

       23             (Side bar discussion held off the record) 

       24             (Recess) 

       25             THE COURT:  Yes. 
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        1             MR. GOLDSTEIN:  Plaintiff calls William McCaffery, and 

        2    we are going to use the same procedure we used for Mr. Rano, 

        3    your Honor. 

        4             THE COURT:  OK. 

        5     WILLIAM MCCAFFERY, 

        6         called as a witness by the defendants, 

        7         having been duly sworn, testified as follows: 

        8    DIRECT EXAMINATION 

        8 

        9    BY MR. WILLIAMSON: 

       10    Q.  Good morning, Mr. McCaffery. 

       11    A.  Good morning. 

       12    Q.  What is your job, sir? 

       13    A.  I am a partner and creative director of McCaffery Ratner 

       14    Gottlieb & Lane. 

       15    Q.  Could you please speak up. 

       16             And what is your education, sir? 

       17    A.  I have a BFA from the University of Pennsylvania.  I 

       18    followed with studies at the University of the Arts and, in 

       19    fact, taught subsequently in those schools. 

       20    Q.  And could you briefly tell us about your job history. 

       21             You need to speak up some more, sir. 

       22    A.  I started in advertising in 1959 with Gray Advertising.  In 

       23    1962, I formed a partnership with John DeGarmo, that was 

       24    DeGarmo McCaffery, through the '60s. 

       25             In the 1970s I made some films, and at that point 
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        1    moved into the corporate world with Norton Simon.  I was 

        2    executive vice president, creative director of Norton Simon. 

        3    And following that, about 1974, I became the creative head of 

        4    Revlon, through the rest of the '70s and into 1982, when I 

        5    started what is now the present company, McCaffery Ratner 

        6    Gottlieb & Lane.  At that time it was McCaffery & Ratner. 

        7             In the beginning of that career in advertising, from 

        8    about '55 through '62, I was a jazz tenor saxophonist with 

        9    various bands. 

       10    Q.  Where were you a jazz tenor saxophonist? 

       11    A.  Pardon? 

       12    Q.  Where were you a jazz tenor saxophonist? 

       13    A.  In every town from here to the west coast, but that was 

       14    with the Chico Hamilton Quintet, and two summers with Woody 

       15    Herman. 

       16    Q.  And have you received any professional awards? 

       17    A.  Yes, many graphic and design and advertising awards, and in 

       18    1996 I was inducted into the Art Director's Hall of Fame. 

       19    Q.  Mr. McCaffery, I have handed you two documents.  Do you 

       20    recognize the document on top, the one that is not bound? 

       21    A.  I do. 

       22    Q.  What is that? 

       23    A.  That's my testimony. 

       24    Q.  And you've read that? 

       25    A.  I've read it, yes. 
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        1    Q.  You adopt it here today? 

        2    A.  Absolutely. 

        3             MR. WILLIAMSON:  I don't know what number we are on, 

        4    if this needs to be numbered. 

        5             THE COURT:  Nine.  At least that is my count. 

        6             MR. WILLIAMSON:  Your Honor, at this time defendants 

        7    wish to offer D67, D259, D294 and D314. 

        8             I note for some clarity in the record that D259, which 

        9    is an excerpt from the Cigar Aficionado magazine that carried 

       10    the ad that Mr. McCaffery created, is more or less the same as 

       11    PX533, which is what was flashed on the screen during 

       12    Mr. Rano's testimony. 

       13             In addition, your Honor, should your Honor wish, we do 

       14    have a hard copy of the ad here for your inspection.  I am 

       15    afraid it is my only one, though. 

       16             THE COURT:  Thank you.  They are admitted. 

       17             (Defendant's Exhibits D67, D259, D294 and D314 

       18    received in evidence) 

       19             MR. WILLIAMSON:  No further questions. 

       20             MR. GOLDSTEIN:  Your Honor, I offer plaintiff's 

       21    objections to the direct examination testimony of William 

       22    McCaffery, which would be Court 10, I believe. 

       23    CROSS EXAMINATION 

       24    BY MR. GOLDSTEIN: 

       25    Q.  Mr. McCaffery, my name is David Goldstein and I represent 
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        1    the plaintiff Cubatabaco in this case, and we have met before, 

        2    I believe. 

        3    A.  That's right. 

        4    Q.  Your agency created the COHIBA advertising that was 

        5    published in Cigar Aficionado and other magazines in the fall 

        6    of 1997, is that correct? 

        7    A.  Yes. 

        8    Q.  And that was on behalf of the General Cigar company, is 

        9    that correct? 

       10    A.  That's right. 

       11    Q.  And General Cigar approved those advertisements before 

       12    publication, is that correct? 

       13    A.  Yes. 

       14    Q.  Let me show you the October 1997 issue of Cigar Aficionado 

       15    with Michael Richards on the cover, and we are also going to 

       16    put up on the screen a black and white, which is Plaintiff's 

       17    Exhibit 533. 

       18             If you open the magazine, there is a seven-page 

       19    foldout advertisement, is that correct? 

       20    A.  That's correct. 

       21    Q.  And what we are using on the screen, I guess we have a copy 

       22    of that advertisement.  This is the General Cigar COHIBA launch 

       23    advertisement that your agency created? 

       24    A.  Yes, it is. 

       25    Q.  And you expected this lifestyle-oriented advertising would 
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        1    resonate with what you understood to be typical of Cigar 

        2    Aficionado readers, correct? 

        3    A.  That's right. 

        4    Q.  The advertisement does not show the COHIBA cigar box, is 

        5    that correct? 

        6    A.  That's correct. 

        7    Q.  So there is no image of the box with the red dot with the 

        8    "O" in COHIBA, correct? 

        9    A.  That's correct. 

       10    Q.  The advertisement is in black and white, correct? 

       11    A.  That's also correct. 

       12    Q.  So if you turn to the last page of the advertisement, the 

       13    red dot in the cigar band is not visible, is that correct? 

       14    A.  That's because it is all black and white. 

       15    Q.  Because it's? 

       16    A.  Black and white, the photography. 

       17    Q.  I'm sorry.  I am going to have to ask you to speak up a 

       18    little bit. 

       19    A.  Because the photography is black and white. 

       20    Q.  If you look at the previous page, I guess if you turn it -- 

       21    you reopen it to the inside foldout page that has text on it. 

       22    A.  Yes. 

       23    Q.  We are going to need to switch images because this is not 

       24    readable in this form. 

       25             The text begins, "Past and present come together in 
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        1    COHIBA.  The image is one of another time and place." 

        2             Is that correct? 

        3    A.  That is what it says. 

        4    Q.  If you turn to the last page of the advertisement, there is 

        5    text with information about the cigar, is that right? 

        6    A.  That's right. 

        7    Q.  And that information about the cigar blend was provided to 

        8    your agency by General Cigar? 

        9    A.  Correct. 

       10    Q.  You were told by General Cigar to include that the filler 

       11    was three varieties of Cuban seed, correct? 

       12    A.  Correct. 

       13    Q.  This advertisement, in fall 1997, was selling a high-priced 

       14    premium cigar product with the same name as a Cuban cigar, 

       15    COHIBA, is that correct? 

       16    A.  Yes. 

       17    Q.  Prior to publishing the ad, the agency did not review 

       18    whether a black-and-white photo of the General Cigar band would 

       19    appear similar to a black-and-white photo of the Cuban cigar 

       20    band, is that correct? 

       21    A.  Say that again. 

       22    Q.  Prior to publishing the ad, it's true that the agency never 

       23    reviewed whether a black-and-white photo of its cigar band, how 

       24    it would look, in comparison to a black-and-white photo of the 

       25    Cuban COHIBA cigar band, is that correct? 
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        1    A.  That's correct.  The photography was all black and white. 

        2    Q.  And you never did a black-and-white side-by-side comparison 

        3    of how the two cigar bands, the Cuban COHIBA and the General 

        4    Cigar COHIBA, would look? 

        5    A.  No. 

        6    Q.  Let me show you a demonstrative which we created, which I 

        7    think we have coded as 52966. 

        8             This is an image of the hand with cigar taken from the 

        9    last page of the Cigar Aficionado ad with the General Cigar 

       10    COHIBA with band and superimposed over that is a Cuban COHIBA 

       11    cigar with band, also in black and white.  You never did this 

       12    kind of comparison pre-publication, is that correct? 

       13    A.  That's correct. 

       14    Q.  McCaffery Ratner began to work for General Cigar on COHIBA 

       15    in late 1992 or 1993, is that correct? 

       16    A.  Yes. 

       17    Q.  And you acknowledge in your written direct that this is a 

       18    change from your deposition testimony in which you stated you 

       19    began work in 1993 after General Cigar's December 30, 1992 

       20    trademark application, correct? 

       21    A.  That's right. 

       22    Q.  Then within a couple to a few months after the initial 

       23    meeting, General Cigar told you to stop working on COHIBA, to 

       24    table it, is that correct? 

       25    A.  That's also correct. 
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        1    Q.  You did not begin working again on COHIBA until sometime 

        2    either late 1996 or 1997, is that correct? 

        3    A.  More mid '96, I would say. 

        4    Q.  Pardon? 

        5    A.  Mid '96. 

        6    Q.  Is that your testimony now, mid '96? 

        7    A.  Mid to late '96. 

        8    Q.  David Burgh, the president of General Cigar, and John Rano 

        9    asked you to work on COHIBA, is that right? 

       10    A.  That's right. 

       11    Q.  And before that meeting you did not know that General Cigar 

       12    had a registration for the COHIBA mark, correct? 

       13    A.  We were told at the meeting. 

       14    Q.  And you also did not know whether General Cigar had ever 

       15    had a cigar called COHIBA in the market, is that right? 

       16    A.  I never heard of COHIBA. 

       17    Q.  At this meeting Mr. Rano told you that the General Cigar 

       18    COHIBA was not the Cuban COHIBA, is that correct? 

       19    A.  Yes, that is. 

       20    Q.  And that comment was in response to your asking, Is that 

       21    the cigar name we saw in Cigar Aficionado, is that correct? 

       22    A.  Yes. 

       23    Q.  If you look at your direct testimony, paragraph 5, third 

       24    line from the end, the fourth line, "by that time." 

       25    A.  Yes. 
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        1    Q.  You say, "By that time I probably had seen the premiere 

        2    issue of Cigar Aficionado, but I do not recall being aware of 

        3    COHIBA before that meeting." 

        4    A.  Yes. 

        5    Q.  The question and answer we just had, does that refresh your 

        6    recollection that in fact you were aware of COHIBA, the Cuban 

        7    COHIBA before that meeting? 

        8    A.  No.  This is, pretty much what I said here is what I 

        9    recall. 

       10             (Continued on next page) 

       11 

       12 

       13 

       14 

       15 

       16 

       17 

       18 

       19 

       20 

       21 

       22 

       23 

       24 

       25 
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        1    Q.  I you ask to read to yourself page 35, lines 11 to 19. 

        2    A.  Yes. 

        3    Q.  Does that refresh your recollection that when you met with 

        4    Mr. Rano and Mr. Burgh that you were at that time aware of the 

        5    COHIBA from Cigar Aficionado magazine? 

        6    A.  Well, it wasn't me.  I said somebody -- it's we, that we 

        7    saw.  That was somebody else had brought that up in the 

        8    meeting. 

        9    Q.  So the "we" refers to somebody else.  So someone else at 

       10    McCaffrey? 

       11    A.  Somebody said that, yes. 

       12    Q.  You just don't recall one way or the other? 

       13    A.  No. 

       14    Q.  From Cigar Aficionado you knew that the Cuba COHIBA was 

       15    considered Fidel Castro's cigar, is that correct? 

       16    A.  At some point in time, yes, maybe not at the time of that 

       17    meeting. 

       18    Q.  After this initial meeting, you then had another meeting 

       19    with Mr. Burgh and Mr. Rano in which you showed them ideas of a 

       20    possible positioning for COHIBA, is that correct? 

       21    A.  That is right. 

       22    Q.  And these ideas had been created by Sheila McCaffrey and 

       23    Warren Pfaff, is that correct? 

       24    A.  That is correct. 

       25    Q.  And Sheila McCaffrey is your wife? 
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        1    A.  Yes. 

        2    Q.  She is also a partner at your firm? 

        3    A.  Yes. 

        4    Q.  And those two were the creative team for COHIBA? 

        5    A.  With me, yes. 

        6    Q.  You were sort of the overseer of the creative group, is 

        7    that fair? 

        8    A.  That is right. 

        9    Q.  At this first presentation to Mr. Rano and Burgh, you, 

       10    Sheila McCaffrey, Warren Pfaff and Sharon Ratner were present, 

       11    is that right? 

       12    A.  That is correct. 

       13    Q.  At this initial meeting your presentation was all 

       14    handwritten, correct? 

       15    A.  The presentation was handwritten, that is right. 

       16    Q.  Let me show you Plaintiff Exhibit 940.1.  This is a 

       17    document in evidence. 

       18             If you look through that document, 940.1, there are 

       19    several handwritten pages and there are some pages with type 

       20    and handwriting, is that correct? 

       21    A.  These are all from different times during that period, yes. 

       22    Q.  If you look at the first page, MC 1032, the COHIBA concept, 

       23    that is your wife Sheila McCaffrey's handwriting? 

       24    A.  Yes, that is. 

       25    Q.  And then if you look at the next page, that is Mr. Pfaff's 
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        1    handwriting over the type? 

        2    A.  I believe it's his handwriting. 

        3    Q.  You have worked with Mr. Pfaff now for about 13 years? 

        4    A.  Yes. 

        5    Q.  And you believe that to be his handwriting? 

        6    A.  Usually he types everything but he did indicate apparently 

        7    here.  It would be him because this is like an editing. 

        8    Q.  And if you turn to pages 1042, 1043, the last two pages of 

        9    the document, that is also Sheila McCaffrey's handwriting? 

       10    A.  Yes. 

       11    Q.  And it's the content of these handwritten documents is what 

       12    was originally presented to Rano, and when I say handwritten, 

       13    handwritten and typed, what was originally presented to Rano 

       14    and Burgh at this initial meeting in '93, correct? 

       15    A.  Not exactly.  This is a rough, the handwriting.  She 

       16    presented much neater hand-lettering than this writing.  This 

       17    is a rough.  It was on page 2 or the typewritten pages you see. 

       18    It was taken by a marketing associate from the handwriting and 

       19    put into some typed form and then we looked at it and Warren 

       20    Pfaff made some editing changes and what was presented finally 

       21    was a re-handwritten piece based on the edited comments. 

       22    Q.  To your knowledge, those no longer exist? 

       23    A.  No, that final was also done in handwriting but I have no 

       24    idea where that would be. 

       25    Q.  And the pages we are looking at here, MC 1032 to 1043 are 
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        1    reflecting a program for the launch of the General Cigar COHIBA 

        2    cigar, is that correct? 

        3    A.  This is long before -- it's for a launch if and when that 

        4    would occur. 

        5    Q.  I am sorry? 

        6    A.  It's preparation to launch a new cigar in General Cigar's 

        7    line, that is right. 

        8    Q.  All of these pages are part of that initial program, is 

        9    that correct? 

       10    A.  Initial thinking, yes. 

       11    Q.  If you look at page 1042 in Sheila McCaffrey's handwriting, 

       12    she wrote "COHIBA launch or the introduction of COHIBA we 

       13    recommend a special event, an event which will have the whole 

       14    industry talking before we run one ad.  We will have a lunch 

       15    party at which the guests will experience another place in 

       16    time," is that correct? 

       17    A.  That is right. 

       18    Q.  And then if you compare that to the second page of the 

       19    document, the typed text is verbatim identical except the 

       20    grammatical correction from "hand" to "A," is that correct? 

       21    A.  No, it's more than grammatical.  Actually we changed words 

       22    in it. 

       23    Q.  I am just talking about that first sentence. 

       24    A.  The first sentence? 

       25    Q.  Well, the first -- the phrase I just read from "before the 
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        1    introduction to another place in time." 

        2    A.  That is right. 

        3    Q.  And that was part of the proposed COHIBA program from '93, 

        4    is that correct? 

        5    A.  That is right. 

        6    Q.  And then if you go back to the handwriting of your wife on 

        7    1042, it continues "The time is the '50s, the place Havana, 

        8    Cuba, where the fantasy, glamour, romance and mystique were at 

        9    its height and the wealthy Americans and Europeans used it as 

       10    their playground.  We want to titillate the memories of those 

       11    who have known and those who have wondered and have them come 

       12    away with a sense that they can be a part of this lifestyle 

       13    today." 

       14             Do you see that? 

       15    A.  Yes. 

       16    Q.  And then if you go back to the type, 1033, again the text 

       17    is verbatim identical with "the chance of have them" to "we 

       18    want to have them," is that correct? 

       19    A.  You mean before the editing or do you mean -- 

       20    Q.  The typed. 

       21             MR. WILLIAMSON:  Your Honor, Mr. Goldstein doesn't 

       22    seem to be trying to refresh the witness' recollection or to 

       23    impeach him.  He simply seems to be engaging in some comparison 

       24    of documents which Mr. Goldstein is perfectly capable of doing 

       25    on his briefing in this matter. 
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        1             THE COURT:  Thank you. 

        2    Q.  And then if you look where it's typed, "The time is the 

        3    '50s, the place Havana, Cuba," Mr. Pfaff crossed out "the place 

        4    of Havana, Cuba" and replaced it with "the place is reminiscent 

        5    of the favorite playgrounds in the Caribbean islands where 

        6    fantasy, glamour and romance all contributed to an alluring 

        7    mystique," is that correct? 

        8    A.  That is correct. 

        9    Q.  So "'50s Havana" is changed to "'50s Caribbean," is that 

       10    correct? 

       11    A.  Yes. 

       12    Q.  And if we go back to your wife's, Ms. McCaffrey's, 

       13    handwriting on the last page of the document, 1043, she writes 

       14    "The location for this party should be an environment recalling 

       15    the glamour and romance of the '50s." 

       16    A.  That is right. 

       17    Q.  "Laura Bell is a super club which is totally reminiscent of 

       18    the style and elegance of this period," referring to '50s 

       19    Havana, Cuba, is that correct? 

       20    A.  No, not '50s Havana, Cuba; '50s. 

       21    Q.  If you look at what your wife wrote, what Ms. McCaffrey 

       22    wrote, she wrote "The time is the '50s, the place Havana, 

       23    Cuba," and then you skip to the next page, "Laura Bell is a 

       24    super club which is totally reminiscent of the style and 

       25    elegance of this period," correct? 
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        1    A.  Yes, that is what she wrote and that is what we changed. 

        2    Q.  And if you go back to the typed on the second page of the 

        3    document, after the change in the Caribbean the club is still 

        4    Laura Bell's, correct? 

        5    A.  That is right. 

        6    Q.  In fact, in September '97 Laura Bell is where the launch 

        7    party took place, is that correct? 

        8    A.  Yes, actually everything we originally submitted ended 

        9    up -- that is where we ended up. 

       10    Q.  Everything originally submitted is what wound up, is that 

       11    correct? 

       12    A.  That is correct. 

       13    Q.  And that is what was reflected in the advertising campaign, 

       14    in the party launch and in the promotional and marketing 

       15    campaign, is that correct? 

       16    A.  That is correct, yes. 

       17    Q.  After this meeting with Burgh and Rano in '93, you then 

       18    attended another meeting with General Cigar with Austin 

       19    McNamara, is that correct? 

       20    A.  Yes. 

       21    Q.  And this occurred soon after McNamera joined General Cigar 

       22    in February '93? 

       23    A.  Yes, that is right. 

       24    Q.  Mr. McNamera was coming in to take over as president for 

       25    the retiring David Burgh, is that correct? 
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        1    A.  We didn't know that at the time. 

        2    Q.  But a few months later he did in fact become president? 

        3    A.  That in fact occurred, yes. 

        4    Q.  Mr. McNamera did not have a cigar background, is that 

        5    right? 

        6    A.  That is right. 

        7    Q.  David Burgh and John Rano were also at this meeting? 

        8    A.  They were present, yes. 

        9    Q.  And, again, it was the partners, you, Ms. McCaffrey, Ratner 

       10    and Mr. Pfaff? 

       11    A.  The same group. 

       12    Q.  And is it correct that this meeting with Mr. McNamera took 

       13    place about 4 to 6 weeks after initial presentation to Rano and 

       14    Burgh? 

       15    A.  It took place later.  I don't remember exactly how many 

       16    weeks. 

       17    Q.  And you were asked by Mr. Burgh to show Mr. McNamera the 

       18    same handwritten material we just reviewed, is that correct? 

       19    A.  Yes, the meeting wasn't just about COHIBA, it was just part 

       20    of a number of reviews of brands for Mr. McNamera. 

       21    Q.  And as part of that review for Mr. McNamera you showed him 

       22    your ideas on COHIBA? 

       23    A.  We showed him the handwritten piece, yes. 

       24    Q.  And Mr. McNamera expressed enthusiasm about your approach, 

       25    correct? 
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        1    A.  He did. 

        2    Q.  Let me show you Plaintiff Exhibit 967, which is in 

        3    evidence. 

        4             MR. GOLDSTEIN:  May I approach the witness? 

        5             THE COURT:  Yes. 

        6    Q.  This is the same document that you have. 

        7             If you would take a look at the cover, on the cover it 

        8    says COHIBA and then handwritten 1993. 

        9    A.  Yes. 

       10    Q.  And if you would take a look through that document, you 

       11    would agree that this document contains elements from your 

       12    initial presentations to Burgh and Rano and then McNamera? 

       13    A.  Yes. 

       14    Q.  And if you look at page 535, "Branding the American COHIBA. 

       15    By giving the COHIBA name a lifestyle image of its own" and 

       16    continuing, do you recall that being as part of the approach 

       17    that you presented at these initial meetings? 

       18    A.  Yes. 

       19    Q.  And one of the ideas you presented was to introduce COHIBA 

       20    with the style and flair to introduce an exquisite new 

       21    fragrance, is that correct? 

       22    A.  That is right. 

       23    Q.  And if you turn to the next page, "Launching the COHIBA 

       24    cigar.  The idea of having a special event built around a place 

       25    and period reminiscent of the favorite playgrounds of the 
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        1    Caribbean," that is also one of the ideas you presented, 

        2    correct? 

        3    A.  That is right. 

        4    Q.  And again that is reflecting Mr. Pfaff's change from 

        5    Havana, Cuba to the Caribbean that we just looked at, correct? 

        6    A.  That is correct. 

        7    Q.  And, again, launching the event at Laura Bell was part of 

        8    the initial presentation? 

        9    A.  Also. 

       10    Q.  And if you look through the next five pages, much of what 

       11    is on those pages was also part of the initial presentation? 

       12    A.  It was. 

       13    Q.  If you go back to the front of the document, after the 

       14    COHIBA cover page, the material on those four pages were 

       15    developed later with the client, General Cigar, isn't that 

       16    correct? 

       17    A.  That is correct. 

       18    Q.  They were not part of your initial presentations? 

       19    A.  No, they weren't. 

       20    Q.  And you would describe this information as marketing 

       21    strategic things, wouldn't you? 

       22    A.  They were initial moves to show different strategies, 

       23    different approaches, yes. 

       24    Q.  And you would refer to them as marketing strategy type 

       25    things? 
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        1    A.  Yes. 

        2    Q.  As opposed to advertising, creative advertising? 

        3    A.  That is right. 

        4    Q.  And this information on the first four pages after the 

        5    cover page, MC531 through 534, that was developed with Austin 

        6    McNamera, is that right? 

        7    A.  That is right. 

        8    Q.  And you agree that McCaffrey & Ratner would not have 

        9    written like this?  It wasn't the style of your agency? 

       10    A.  I wouldn't say that is exactly true.  The approach -- some 

       11    clients you would work more marketing.  What McNamera came 

       12    from, P and, G he operated strategically in a particular 

       13    language so we adopted to that, but we have done it for other 

       14    people. 

       15    Q.  If you turn to the "Strategy:  Phase One" on the third page 

       16    of the document, "exploit the COHIBA name with its reputation 

       17    as one of the world's finest cigars amongst cigar smokers to 

       18    build a brand image for the U.S. product." 

       19             It surprised you to see that kind of language, isn't 

       20    that correct? 

       21    A.  Well, it was only one of the ways we looked at it.  One 

       22    option was to look at the Cuban heritage.  Other options were 

       23    totally different strategies. 

       24    Q.  Are there any other marketing strategies in this document? 

       25    A.  Well, nothing is spelled out as such as a marketing 
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        1    strategy but each of these phase 2, what is called tactics on 

        2    the next page, is really a strategy, so is the creative 

        3    strategy here "to convince premium cigar smokers that the 

        4    COHIBA brand name conferred style and status of international 

        5    proportions on the man who smokes one." 

        6    Q.  And the creative strategy on that page is position the 

        7    COHIBA name as bigger than the island from which it comes, is 

        8    that correct? 

        9    A.  That is right. 

       10    Q.  Mr. McNamera brought a marketing sophistication to General 

       11    Cigar that it did not previously have, is that right? 

       12    A.  A different style. 

       13    Q.  And that style was a marketing -- he came from a marketing 

       14    background? 

       15    A.  A packaged goods kind of background. 

       16    Q.  And he brought marketing language and marketing discipline 

       17    to the cigar brand assignments, isn't that correct? 

       18    A.  Yes. 

       19    Q.  And you would describe the strategies of phase one and 

       20    phase 2, this is much more marketing-ese, isn't that correct? 

       21    A.  Yes. 

       22    Q.  And this is the kind of language McNamera used in his 

       23    presentation documents for the brands at issue? 

       24    A.  You mean the different brands we were working on? 

       25    Q.  This kind of language came from Mr. McNamera? 
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        1    A.  Yes, that is right. 

        2    Q.  And Plaintiff Exhibits 967, the document you are looking 

        3    at, is the marketing presentation, isn't that correct? 

        4    A.  It's not, as you say, the presentation.  It's just work 

        5    along towards that. 

        6    Q.  If you would look at your deposition testimony at page 28, 

        7    lines 15 to 16. 

        8    A.  Yes. 

        9    Q.  Do you recall being asked that question and giving that 

       10    answer? 

       11    A.  I don't recall but this is pretty much the way I would have 

       12    answered it. 

       13    Q.  And do you have any reason to question the accuracy of that 

       14    transcript? 

       15    A.  No. 

       16             MR. WILLIAMSON:  Your Honor, I object.  Mr. Goldstein 

       17    has presented the witness with an incomplete answer.  The 

       18    answer goes on after "yeah." 

       19    A.  That is correct.  What I said was "I can't without a date 

       20    on it, I can't tell you, but normally your immediate 

       21    presentation could be at the same time." 

       22    Q.  This document was reviewed with McNamera, Burgh and Rano at 

       23    General Cigar, is that correct? 

       24    A.  That is quite possibly so.  I am not sure of the exact 

       25    document.  There are many, many documents.  You know, these are 
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        1    out of context. 

        2    Q.  If you can look at page 29, lines 3 to 7, of your 

        3    deposition. 

        4    A.  3 to 7? 

        5    Q.  Lines 3 to 7.  They are also on the screen.  I don't know 

        6    which is easier for you to read. 

        7    A.  Well, that is accurate.  The lines after it explain it a 

        8    little more. 

        9             MR. WILLIAMSON:  Your Honor, once again Mr. Goldstein 

       10    is presenting a limited transcript citation here.  If he can 

       11    please present the entire context I think that would assist the 

       12    witness in responding to Mr. Goldstein's questions. 

       13             THE COURT:  Any other lines you want him to present? 

       14             MR. WILLIAMSON:  Yes, your Honor, continue down with 

       15    lines 8 through 15. 

       16             MR. GOLDSTEIN:  I don't know what it has to do with my 

       17    question. 

       18    A.  It's not a presentation to management.  You had actually 

       19    asked me if it was a presentation to management and I think in 

       20    the deposition I said this is not -- 

       21             MR. GOLDSTEIN:  The next question is to present to 

       22    anybody else and I didn't ask him that. 

       23    Q.  If you can turn to the first page of this document after 

       24    the cover page, COHIBA. 

       25    A.  Yes. 
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        1             MR. WILLIAMSON:  I move to strike all of the last few 

        2    minutes of testimony. 

        3             MR. GOLDSTEIN:  And that is proper. 

        4    A.  I couldn't track it. 

        5             MR. GOLDSTEIN:    I apologize to your Honor. 

        6    Q.  We should go back to Plaintiff 967 and ask you to look at 

        7    marketing the COHIBA cigar, the second page. 

        8    A.  Right. 

        9    Q.  "Selling of premium cigar in a declining tobacco market. 

       10    The tobacco industry has been in a general decline for several 

       11    years," and I direct your attention to those two paragraphs and 

       12    ask you if that is part of the materials that you prepared in 

       13    conjunction with General Cigar after your initial presentations 

       14    to them. 

       15    A.  Yes, it's after the initial presentation.  The whole 

       16    paragraph, not just the first two lines. 

       17    Q.  The whole paragraph? 

       18    A.  Yes. 

       19    Q.  And that was prepared in conjunction with General Cigar? 

       20    A.  Yes. 

       21    Q.  Information about the industry and the trends? 

       22    A.  And the premium cigars were either flat or on a slight 

       23    increase but the tobacco industry was down, yes. 

       24    Q.  And do you recall whether that information was given to 

       25    you, the document was given to you, or whether this is 
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        1    information that you generated? 

        2    A.  You had another document up I think when -- well, there was 

        3    something which was done that I recalled reading more 

        4    thoroughly for the testimony, which is not this document.  When 

        5    you get to that I can respond to it. 

        6    Q.  My question to you is do you recall whether you were given 

        7    any information in document form by General Cigar concerning 

        8    marketing the COHIBA cigar? 

        9    A.  I don't recall getting it from them, no. 

       10    Q.  If you turn to the fourth page of the document and go to 

       11    the first paragraph, the fifth page of the document, "Future 

       12    marketing goals for COHIBA." 

       13    A.  Okay. 

       14    Q.  And if you look at the first paragraph, "It is important 

       15    for the company to preempt the possible future introduction of 

       16    any Cuban manufactured cigars by positioning the COHIBA brand 

       17    name in the marketplace in the USA.  General Cigar will then 

       18    own the brand name that is perceived as the best of the Cuban 

       19    brand names." 

       20             Do you see that? 

       21    A.  Yes. 

       22    Q.  Is that something that you prepared in conjunction -- 

       23    strike the question. 

       24             Is that something that was given to you as information 

       25    from General Cigar? 
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        1    A.  It would have been in the discussions back and forth. 

        2    Q.  Back and forth between your agency and General Cigar, is 

        3    that correct? 

        4    A.  That is right. 

        5    Q.  Let me show you Plaintiff Exhibit 966, and that is the 

        6    document that was on the screen when it shouldn't have been. 

        7    If you look at the first two paragraphs under "marketing the 

        8    COHIBA cigar, selling a premium cigar into declining tobacco 

        9    market," and compare it to the two paragraphs we looked at in 

       10    the COHIBA PX 967, while not identical you would agree those 

       11    two paragraphs are similar? 

       12    A.  It's pretty much taken from this, that is right. 

       13    Q.  And do you know which one is first and which one is second? 

       14    A.  This one is first. 

       15    Q.  That is your assumption? 

       16    A.  No, I know now because I realized when we had the 

       17    deposition this is what I was referring to.  I was looking 

       18    at -- 

       19             MR. WILLIAMSON:  Mr. Goldstein, would you mind having 

       20    the witness identify which document?  He waved one and that 

       21    isn't reflected on the record.  He said this one is first. 

       22    A.  The vertical typed document, not the horizontal. 

       23    Q.  Referring to 966? 

       24    A.  966 

       25    Q.  Mr. McCaffrey in your direct testimony you state that you 
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        1    believe this document, 966, was written by Donna Brunsted, a 

        2    McCaffery Ratner employee, is that correct? 

        3    A.  That is correct. 

        4    Q.  Could you look at your deposition at page 29, line 25, to 

        5    page 30, line 8? 

        6    A.  What lines? 

        7    Q.  29-25 to 30 line 8. 

        8    A.  Yes. 

        9    Q.  If you can look at page 32 line 7 to 12. 

       10    A.  Yes. 

       11    Q.  We are talking about the same document in the deposition 

       12    and here, MC509-510, is that correct? 

       13    A.  509-510, yes. 

       14    Q.  There is no mention of Donna Brunsted in your deposition 

       15    testimony, is that correct? 

       16    A.  That is correct. 

       17    Q.  In your deposition you base your conclusion that the 

       18    document came from either McNamera or Goeghegan on the writing 

       19    style of the document, is that correct? 

       20    A.  Yes, that is correct. 

       21    Q.  And you also reach that conclusion because it doesn't look 

       22    like a document of ours, it just looks like a series of facts, 

       23    isn't that correct? 

       24    A.  At the time that is what I said, yes. 

       25    Q.  In your direct testimony you state that Ms. Brunsted was 
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        1    asked to do some research and pull information together on 

        2    COHIBA, is that correct? 

        3    A.  That is correct, absolutely. 

        4             This is a rough draft of the previous piece you took 

        5    me through which is the presentation piece to the client, and 

        6    Ms. Brunsted -- 

        7    Q.  Let let me ask you to look at your deposition testimony, 

        8    page 39, lines 3 to 19. 

        9    A.  Yes. 

       10    Q.  You read that? 

       11    A.  Yes. 

       12    Q.  In your prior testimony you testified that Ms. Brunsted did 

       13    not work on General Cigar matters, is that correct? 

       14    A.  Not generally, no, she didn't. 

       15    Q.  And you didn't qualify that at your deposition, did you? 

       16    A.  I didn't. 

       17    Q.  You also testified that she didn't work on tobacco 

       18    business, isn't that correct? 

       19    A.  Only to help out but she wasn't assigned to the account. 

       20             MR. WILLIAMSON:  Objection, your Honor. 

       21             Mr. Goldstein has misrepresented to the witness what 

       22    is in the transcript.  It's quite clear what the qualification 

       23    is right on the screen. 

       24             MR. GOLDSTEIN:  It says on the screen because she 

       25    didn't work on tobacco business, is that correct? 
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        1    A.  She wasn't assigned to that business. 

        2    Q.  In fact, it says she wouldn't, isn't that correct? 

        3    A.  I wouldn't have thought so.  But she did. 

        4    Q.  2-1/2 years ago at your deposition your testimony is that 

        5    it looked to you like the incoming president of General Cigar 

        6    wrote this document and now it's your testimony that maybe a 

        7    low-level person at McCaffery Ratner who didn't work on General 

        8    Cigar matters wrote this document, is that correct? 

        9    A.  That is correct. 

       10    Q.  When you had this epiphany that perhaps Ms. Brunsted wrote 

       11    this document and that it did not come -- 

       12             MR. WILLIAMSON:  Objection, your Honor. 

       13             THE COURT:  I will take the epiphany. 

       14    Q.  -- and that it did not come from Mr. McNamera, do you 

       15    recall being struck by the similarities in writing style 

       16    between Austin McNamara, the president of General Cigar, and 

       17    Donna Brunsted? 

       18    A.  Yes, because Donna Brunsted was in our marketing department 

       19    and it had come from packaged goods and we hired her for the 

       20    package good marketing expertise and she wrote in a very 

       21    similar tile style. 

       22    Q.  She wrote in a very similar style to Austin McNamara? 

       23    A.  But when I read this, which I didn't fully read at the 

       24    deposition, she made errors in here that nobody -- that we 

       25    wouldn't have made or General Cigar would have made.  This is a 
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        1    rough draft that led to this piece. 

        2    Q.  One of the clues that this was not written by Mr. McNamera 

        3    but it was written by Donna Brunsted is that it says MACANUDA 

        4    instead of MACANUDO, isn't that correct? 

        5    A.  That can just be a typo.  No, there are other more obvious 

        6    mistakes. 

        7    Q.  Where did you graduate from college? 

        8    A.  University of Pennsylvania. 

        9    Q.  Could you look at your direct testimony, the second line or 

       10    the third line of the second paragraph. 

       11    A.  Let me find it. 

       12             MR. WILLIAMSON:  Your Honor, mea culpa. 

       13    A.  Yes, what is the question? 

       14    Q.  Where you graduated from. 

       15    A.  University of Pennsylvania. 

       16    Q.  But you left out the R in Pennsylvania. 

       17    A.  The R in Pennsylvania?  What are you talking about? 

       18    Q.  In university. 

       19    A.  There is an R on mine. 

       20    Q.  Univesity of Pennsylvania. 

       21    A.  It doesn't say that on mine.  It says university. 

       22             THE COURT:  My, that is interesting. 

       23    Q.  May I direct your attention to the third line of the second 

       24    paragraph? 

       25    A.  Okay. 
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        1    Q.  There is a typo, right? 

        2    A.  It's a typo. 

        3    Q.  It doesn't mean you didn't graduate from the University of 

        4    Pennsylvania.  It doesn't mean you don't know what you are 

        5    talking about, does it? 

        6    A.  No, but that is not the mistake, the real mistakes she 

        7    made. 

        8    Q.  One of the mistakes shows he is inexperienced in the 

        9    tobacco business, correct? 

       10    A.  The mistake is that MACANUDO is not originally a Cuban 

       11    cigar which nobody at General Cigar and nobody at the agency 

       12    that worked on the business would ever put in a sentence. 

       13    Q.  And Mr. McNamera had just arrived at the company, isn't 

       14    that correct? 

       15    A.  He would never have made that mistake because all our 

       16    meetings were about MACANUDO. 

       17    Q.  Your testimony is you know that Austin McNamara never would 

       18    have made that mistake, is that correct? 

       19    A.  I am positive he wouldn't have. 

       20    Q.  But you don't know that, that is your assumption based on I 

       21    don't know what. 

       22    A.  He does his homework.  The person who worked on this didn't 

       23    have any previous homework.  There is also another mistake. 

       24    "Will there be more than one size" down at the bottom.  There 

       25    are just things -- 
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        1    Q.  What is the other mistake? 

        2    A.  Under questions, "Will there be more than one size?"  We 

        3    wouldn't be coming out with one size one cigar. 

        4    Q.  And all these things lead you to Donna Brunsted, is that 

        5    correct? 

        6    A.  No, that is not what led me to Donna Brunsted.  It's when 

        7    you showed me out of order out of context all sorts of 

        8    documents.  Because they didn't have a date on them, I couldn't 

        9    place them.  I said I didn't think this was the agency's 

       10    document because most of our documents had identification 

       11    nomenclature, a logo, something of that respect. 

       12             I also saw that this was a rough draft in the form 

       13    more of that and there is a later memo from Donna, the one that 

       14    I referred to again out of order when you asked that question. 

       15    And then I put 2 and 2 together that that Donna must have 

       16    helped when Sam was out sick or something of that nature. 

       17    Because this wasn't the way he would have written it and I 

       18    realized that this was somebody -- it looked to me after I read 

       19    it that somebody had read the Cigar Aficionado article to pick 

       20    up most of the information. 

       21             (Continued on next page) 

       22 

       23 

       24 

       25 
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        1    BY MR. GOLDSTEIN: 

        2    Q.  Did you speak to Donna Brunsted about whether she wrote 

        3    this? 

        4    A.  I haven't talked to Donna Brunsted in nine years. 

        5    Q.  When did you discover that Donna Brunsted wrote this 

        6    document? 

        7    A.  When I was reviewing the pieces, the other forms and trying 

        8    to track, because these things had been put not in a direct 

        9    order.  I was trying to track what came first, what came second 

       10    or third.  And there was just one or two pieces that did have 

       11    her name on it, which I think you had on the screen before. 

       12             I knew that Warren Pfaff didn't do it, I knew that Sam 

       13    Ratner didn't write it, I knew I didn't, and I knew it was the 

       14    agency rough draft.  So it had to be whoever was helping, and 

       15    her name is on a couple of others. 

       16    Q.  You are aware of her name on two documents? 

       17    A.  I believe there were two.  It might be three, it might be 

       18    one, I don't know, but there is one that says from Donna. 

       19    Q.  You're aware of one, right? 

       20    A.  At least. 

       21    Q.  And you're telling me that you are also aware of a second 

       22    document? 

       23    A.  This, it follows the same information, it is the same form. 

       24    Q.  Your testimony is that the document 966 follows the same 

       25    form as the other document in this case that has her name on 
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        1    it? 

        2    A.  All of them say the same information at the beginning and 

        3    it is repeated and, yes, that is what I am saying. 

        4    Q.  And how long ago did you realize this, that you came to the 

        5    conclusion that Mr. Brunsted was involved?  Can you tell me 

        6    which day it was? 

        7    A.  No.  It was when I was given the things to review again. 

        8    Q.  Can you tell me what month it was? 

        9    A.  No.  I haven't kept track of that. 

       10    Q.  Was it more than -- 

       11    A.  It was not long ago. 

       12    Q.  Was it more than a year ago? 

       13    A.  It is within the frame of getting prepared for this. 

       14    Q.  May?  April? 

       15    A.  Probably April. 

       16    Q.  Did you advise your counsel of the change in your position 

       17    from your testimony in the prior deposition? 

       18    A.  I was shown the deposition and I was asked and then I said, 

       19    yes, that I could identify this. 

       20    Q.  You advised them over a month ago about this change in 

       21    position? 

       22    A.  I don't remember when. 

       23    Q.  Well, today is May 30. 

       24    A.  Maybe it was May 10 or May 1. 

       25    Q.  Maybe it is May 29. 
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        1    A.  No, it wasn't. 

        2    Q.  What is that? 

        3    A.  It is not.  I think it is in my testimony and that's 

        4    previous to that. 

        5    Q.  We got your testimony on Sunday, sir. 

        6    A.  Well, it was in the last -- within the last month. 

        7    Q.  You're aware that Mr. Pfaff was designated by McCaffery 

        8    Ratner as a corporate representative to testify at deposition 

        9    on behalf of McCaffery Ratner in this case? 

       10    A.  Yes. 

       11    Q.  You participated in the decision by your firm to select 

       12    Mr. Pfaff as its corporate representative, correct? 

       13    A.  Yes. 

       14    Q.  You're aware he testified twice in this case? 

       15    A.  Do you mean in deposition? 

       16    Q.  Yes. 

       17    A.  Yes. 

       18    Q.  And you reviewed his two deposition transcripts before your 

       19    deposition, is that correct? 

       20    A.  I didn't review two, no.  I saw one. 

       21    Q.  Pardon me? 

       22    A.  I saw one.  I saw one. 

       23    Q.  You saw one.  You saw his first one, right? 

       24    A.  Yes. 

       25    Q.  And prior to your deposition you met with both Mr. Pfaff 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           382 

             35THEMP4                 McCaffery - cross 

        1    and Janet Dorr, counsel for General Cigar, correct? 

        2    A.  Yes. 

        3    Q.  And you understand that his testimony is the testimony of 

        4    McCaffery Ratner? 

        5    A.  I only understand his testimony is his testimony.  I'm not 

        6    a lawyer. 

        7    Q.  Do you recall what Mr. Pfaff testified about the authorship 

        8    of this document, Plaintiff's Exhibit 966? 

        9    A.  No, I don't recall.  I don't recall. 

       10    Q.  Let me show you Mr. Pfaff's deposition from April 27, 2000, 

       11    testifying as the corporate representative of McCaffery Ratner. 

       12    I direct your attention to page 87. 

       13             MR. WILLIAMSON:  Mr. Goldstein, are you refreshing his 

       14    recollection or are you trying to impeach something he hasn't 

       15    said? 

       16             MR. GOLDSTEIN:  I am using the corporate witness to 

       17    both refresh his recollection and to impeach what he said. 

       18             MR. WILLIAMSON:  He hasn't said anything. 

       19             MR. GOLDSTEIN:  He said that Donna Brunsted wrote this 

       20    document and the corporate representative gave his testimony. 

       21    Q.  I direct your attention to page 87, line 21, to page 89, 

       22    line 23.  I ask you to read that. 

       23    A.  Uh-huh. 

       24             MR. GOLDSTEIN:  Could you scroll to the end of the 

       25    page and go to the next page after. 
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        1    Q.  Do you see that testimony? 

        2    A.  Yes.  I saw it, I read it. 

        3    Q.  There is no mention of Ms. Brunsted in that testimony, is 

        4    there? 

        5    A.  No, he hasn't mentioned her. 

        6    Q.  And he comes to the same conclusion you did, that it was a 

        7    client-prepared document, isn't that correct? 

        8    A.  At the first time, yes. 

        9    Q.  You're also aware that Mr. Pfaff had no idea who Donna was 

       10    in either of his two depositions? 

       11    A.  She was somebody -- well, OK.  To answer your question, I 

       12    didn't know if he remembered her or not. 

       13    Q.  Your testimony, then, is that as part of McCaffery Ratner's 

       14    assignment for General Cigar to work on a COHIBA product, 

       15    Ms. Brunsted was assigned to do research by McCaffery Ratner 

       16    into the COHIBA cigar on behalf of its client General Cigar, is 

       17    that correct? 

       18    A.  Yes. 

       19    Q.  And as part of her assignment, she drafted this document, 

       20    is that correct? 

       21    A.  That's what I believe, yes. 

       22             MR. GOLDSTEIN:  Your Honor, I offer PX966 in evidence. 

       23             THE COURT:  It is admitted. 

       24             (Plaintiff's Exhibit 966 received in evidence) 

       25    BY MR. GOLDSTEIN: 
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        1    Q.  If we go to the second page of her document -- 

        2             MR. WILLIAMSON:  Your Honor, I think there is a little 

        3    more to the analysis of that document.  Mr. McCaffery has 

        4    testified several times that it was a draft. 

        5             THE WITNESS:  Right. 

        6             MR. WILLIAMSON:  Therefore, I don't think it falls 

        7    within the business records exception. 

        8             THE COURT:  I will take it. 

        9    Q.  If you look at the last full paragraph.  After Ms. Brunsted 

       10    conducted her research, she then wrote, "COHIBA is the magic 

       11    word in the cigar industry.  It is consistently given top 

       12    ranking by the industry judges and the name has a high 

       13    recognition factor here in the U.S. despite the fact that it 

       14    cannot be purchased in the country." 

       15             Isn't that true? 

       16    A.  Is this statement true? 

       17    Q.  No, is it true that this is what she wrote after doing the 

       18    assignment that you had given to her? 

       19    A.  Yes. 

       20    Q.  Sitting here today, can you point me to any other research 

       21    from late 1992 to early 1993 that disagrees with these 

       22    statements? 

       23    A.  Well, I can only say that the only place she could have 

       24    gotten it was from that Cigar Aficionado article. 

       25    Q.  But you don't know that? 
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        1    A.  I don't, no. 

        2    Q.  Let me ask you to -- let me show you Plaintiff's Exhibit 

        3    967, which is also I think in your package of exhibits as 

        4    Defendants' Exhibit 314. 

        5             In your direct testimony in paragraph 11, you state 

        6    that this is a COHIBA creative strategy statement that 

        7    McCaffery prepared, is that correct? 

        8    A.  That's correct.  This is something prepared, as I said, in 

        9    response to the rough draft. 

       10    Q.  And it's to the COHIBA General Cigar team? 

       11    A.  Yes. 

       12    Q.  And it is dated June 4, 1993? 

       13    A.  Right. 

       14    Q.  COHIBA Creative Strategy Statement. 

       15             It is from Donna, correct? 

       16    A.  That's correct. 

       17    Q.  If you would look through the document and just point to me 

       18    the part about marketing the COHIBA cigar, selling a cigar in a 

       19    declining tobacco market. 

       20    A.  You're trying to put it into the wrong place.  This is the 

       21    other element of the overall strategy presentation that got 

       22    into the creative part of it, and what is here is what is in 

       23    the lead part of it.  That was the overall document. 

       24    Q.  Can you show me another document with Donna's name that you 

       25    testified to earlier in which the marketing of the COHIBA cigar 
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        1    and Donna's name appear in the same document? 

        2    A.  No, I can't.  I don't know that I can. 

        3    Q.  That's because there is only one document with Donna's name 

        4    and we are looking at it, isn't that correct? 

        5    A.  That is the only one that is on the stationery as opposed 

        6    to a rough draft that is like this.  There is -- this is the 

        7    same copy that is in the document I just talked about, the 

        8    marketing document. 

        9    Q.  The three strategies, that document is in the same document 

       10    we just looked at, 966? 

       11    A.  No, not in 966.  It was a previous one. 

       12    Q.  967? 

       13    A.  967, yes. 

       14    Q.  If you turn to the first strategy in 967, if you go to 

       15    strategy, phase 1, and then you go to Defendants' Exhibit 314, 

       16    the first strategy, the only strategy, that is the same in both 

       17    documents, is "exploit the COHIBA name, with its reputation as 

       18    one of the world's finest cigars amongst cigar smokers, to 

       19    build a brand image for the U.S. product." 

       20             Isn't that correct? 

       21    A.  Sure.  Yes, that's correct. 

       22    Q.  And the other two strategies appearing in this Donna 

       23    document don't appear in Plaintiff's Exhibit 967, is that 

       24    correct? 

       25    A.  The others don't appear here, but they were part of what I 
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        1    said when I answered your questions about that, part of the 

        2    ongoing multiple strategies that were being developed. 

        3             And when I saw that she had written this and I knew 

        4    that this was incorporated into this, it helped me to put 

        5    together who on our team was writing this, because the style of 

        6    this is consistent with the style of this and what eventually 

        7    got here.  And at that time she was helping.  That is the only 

        8    time briefly she worked on the business. 

        9    Q.  When the two documents were put together, the marketing the 

       10    COHIBA cigar part with the strategy part, the only strategy 

       11    that appears when those two documents are put together is 

       12    exploit the COHIBA name, with its reputation as one of the 

       13    world's finest cigars amongst cigar smokers, to build a brand 

       14    image for the U.S. product, isn't that a fact? 

       15    A.  Of this document, yes. 

       16    Q.  And in any document? 

       17    A.  Well, I'm sure there were more. 

       18    Q.  Do you have any idea if they have been produced to us? 

       19    A.  I don't know all that you have.  What you have here, what I 

       20    do know is that we did multiple strategies. 

       21    Q.  You point to the three strategies in the Donna document 

       22    from June 4, 1994. 

       23    A.  '93. 

       24    Q.  And in your direct testimony you state in I believe 

       25    paragraph 11 -- 
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        1             MR. WILLIAMSON:  Mr. Goldstein, as the witness pointed 

        2    out, it is '93, not '94. 

        3             MR. GOLDSTEIN:  What is that? 

        4             MR. WILLIAMSON:  I don't think you heard what the 

        5    witness said.  You asked a question of '94 and he pointed out 

        6    it was '93. 

        7    Q.  June 4, 1993.  Thank you for correcting me. 

        8             If you look at paragraph 11 of your direct 

        9    testimony -- 

       10    A.  Yes. 

       11    Q.  -- you, referring to this document, Defendants' Exhibit 

       12    314, also Plaintiff's Exhibit 968, you state that ultimately we 

       13    chose a strategy that combined elements of two and three, is 

       14    that correct? 

       15    A.  That's right. 

       16    Q.  Number one is exploit the COHIBA name, and then you say you 

       17    chose elements of two and three, is that correct? 

       18    A.  Yes.  I think it is obvious in what we did. 

       19    Q.  If you turn to the third strategy, which is MC552, the 

       20    fifth page of the document, and that strategy is "Introduce 

       21    COHIBA as the premiere cigar of the General Cigar family of 

       22    cigars; establish General Cigar family of cigars as leaders in 

       23    the premium cigar field; establish the General Cigar collection 

       24    with COHIBA as the top-of-the-line product." 

       25             Do you see that? 
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        1    A.  I see it. 

        2    Q.  Are you aware that Mr. Pfaff described this strategy as 

        3    hooey, baloney, and absolute hooey?  Are you aware of that? 

        4    A.  I don't remember if he said whatever word he said, but I 

        5    can believe it, yes. 

        6    Q.  Pardon? 

        7    A.  I believe it. 

        8    Q.  You believe that that is how Mr. Pfaff described it? 

        9    A.  He could have said it.  Yes. 

       10    Q.  And in fact, this document is a draft, isn't that correct? 

       11    A.  Yes, this is a draft that was passed around. 

       12    Q.  And the June 29 version, which comes 25 days later, drops 

       13    the hooey, baloney, absolute hooey third strategy all together, 

       14    doesn't it? 

       15    A.  I wouldn't be surprised, but do I have that document? 

       16    Q.  Do you know whether it is dropped or not? 

       17             You testified, you just put in your direct testimony 

       18    testifying about this document and the subsequent documents 

       19    which are part of your testimony.  I am asking you if you are 

       20    aware, you as opposed to your attorneys, are aware that this 

       21    third strategy was dropped in the next version of this strategy 

       22    development? 

       23    A.  You mean this?  Just get me to which document. 

       24    Q.  I am just asking you if you know.  And if you don't, you 

       25    should tell me you don't. 
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        1    A.  I am sure we dropped that strategy. 

        2    Q.  Let me show you Plaintiff's Exhibit 970 in evidence. 

        3             In Plaintiff's Exhibit 970, dated June 29, 1993, 

        4    McCaffery Ratner letterhead, Create a Strategy Development 

        5    Statement; date, June 29, 1993; client, General Cigar; product 

        6    division, COHIBA; AE, S. Ratner, that hooey baloney strategy is 

        7    dropped, isn't that correct? 

        8    A.  At this point it is not here, right. 

        9    Q.  And it never reemerges in any other document in this case, 

       10    isn't that true? 

       11    A.  No.  That's true. 

       12    Q.  But the first strategy is still there, isn't it?  If you 

       13    turn to the third page. 

       14    A.  Yes, it is still there. 

       15    Q.  Exploit the COHIBA name, with its reputation as one of the 

       16    world's finest cigars amongst cigar smokers, to build a brand 

       17    image for the U.S. product.  That is still there, correct? 

       18    A.  It was still being considered. 

       19    Q.  And the second strategy which involves establishing COHIBA 

       20    with the finest cigars in the world, including equal to the 

       21    finest Cuban cigar, is still in there, isn't that correct? 

       22    A.  Yes, it is still there. 

       23    Q.  And the finest Cuban cigar, according to PX967, is the 

       24    Cuban COHIBA, according to your own marketing strategy 

       25    document, isn't that correct? 
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        1    A.  I don't know what the finest Cuban cigar is. 

        2    Q.  Let's go to PX967, I believe the fifth or sixth page.  If 

        3    you look in the first paragraph, the last sentence, "General 

        4    Cigar will then own the brand name that is perceived as the 

        5    best of the Cuban brand names." 

        6             That brand name is COHIBA, isn't that correct? 

        7             It is up on the screen if that will be easier for you. 

        8    A.  Yes, that's there. 

        9    Q.  From the time you stopped working at Cohiba sometime in 

       10    1993 until 1997, you did nothing further with COHIBA, is that 

       11    correct? 

       12    A.  That is correct. 

       13    Q.  And then in late 1996 or early 1997 Mr. Rano brought up the 

       14    subject of COHIBA again, is that correct? 

       15    A.  Yes. 

       16    Q.  And you do not recall any more precisely whether it was 

       17    1996 or whether it was 1997, is that correct? 

       18    A.  No, I'm sure it was '96. 

       19    Q.  And if we turn to your testimony, paragraph 15. 

       20    A.  Yes. 

       21    Q.  You state, "I do not recall hearing anything from General 

       22    Cigar about COHIBA again until late 1996." 

       23    A.  Right. 

       24    Q.  At that time, I received an internal General Cigar document 

       25    describing ideas about the brand and marketing strategy for 
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        1    COHIBA, which appeared to be based on work -- appeared to be 

        2    based in part on work we had done in 1993.  D294 is a copy of 

        3    certain pages from that document. 

        4             Could you turn to D294, which is one of your exhibits. 

        5    It is also Plaintiff's Exhibit 977. 

        6             If you look in the bottom right, is there a 

        7    handwritten date on that document? 

        8    A.  It says on the bottom of this, it says 1997. 

        9    Q.  So sometime in late 1996 you received a document dated 

       10    1997, is that correct? 

       11    A.  I know that we started to get involved again in 1996. 

       12    Q.  Can you look at your deposition testimony, page 49, lines 

       13    14 to 16. 

       14    A.  Page 49? 

       15    Q.  Yes, lines 14 to 16. 

       16    A.  Yes. 

       17    Q.  Do you see that testimony? 

       18    A.  Yes. 

       19    Q.  Are you changing that testimony now? 

       20    A.  No, '96, late '96 or somewhere in that time. 

       21    Q.  Or early 1997, somewhere in that time? 

       22    A.  Somewhere in there, yes. 

       23    Q.  So it could have been late '96, it could have been early 

       24    1997, correct? 

       25    A.  Could have been. 
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        1    Q.  Mr. Rano at that time in late 1996 or early 1997 asked you 

        2    to come back with the work you had done in 1993, is that 

        3    correct? 

        4    A.  Yes, that's right. 

        5    Q.  And he told you that General Cigar liked that work then, 

        6    let's see if we like it now, is that right? 

        7    A.  Yes, that's right. 

        8    Q.  And so you pulled the exact same boards from the initial 

        9    presentation out of a drawer and presented exactly the same 

       10    work you had done in 1993, isn't that correct? 

       11    A.  That's right. 

       12    Q.  And you presented that work to Austin McNamara as the 

       13    president, John Rano, the head of marketing, and John 

       14    Geoghegan, is that correct? 

       15    A.  That's correct. 

       16    Q.  And in fact, they still liked it, correct? 

       17    A.  Yes. 

       18    Q.  And then you executed this strategy as the advertising and 

       19    promotion that accompanied the General Cigar launch in 

       20    September 1997, correct? 

       21    A.  Yes. 

       22    Q.  General Cigar did not tell you to do anything regarding 

       23    avoiding confusion with the Cuban COHIBA, is that correct? 

       24    A.  I think that came up in discussions. 

       25    Q.  The issue of confusion came up in discussion, isn't that 
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        1    correct? 

        2    A.  That we didn't want any confusion. 

        3    Q.  What is that? 

        4    A.  That we didn't want any confusion. 

        5    Q.  You didn't want confusion, right? 

        6    A.  Right. 

        7    Q.  And that came up in discussions? 

        8    A.  Yes. 

        9    Q.  General Cigar did not tell you to do anything regarding 

       10    avoiding confusion with the Cuban COHIBA, is that correct? 

       11    A.  No. 

       12    Q.  And they also didn't tell you not to do certain things to 

       13    avoid confusion with the Cuban COHIBA, is that correct? 

       14    A.  Correct. 

       15    Q.  And as part of this confusion concern that came up in 

       16    discussions, McCaffery Ratner planned on making it clear that 

       17    the General Cigar COHIBA was a Dominican cigar by having every 

       18    piece of copy for COHIBA say origin, Dominican Republic, isn't 

       19    that correct? 

       20    A.  Every piece of copy. 

       21    Q.  What is that? 

       22    A.  Every piece of copy you said. 

       23    Q.  Every piece of ad copy, every piece of promotional copy. 

       24    A.  If we had an ad, we would say the origin always. 

       25    Q.  Always, is that correct? 
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        1    A.  Yes. 

        2    Q.  And posters and other kinds of materials always said 

        3    Dominican origin, is that correct? 

        4    A.  There was no copy on any posters, but I don't know that we 

        5    did posters, actually.  The ad we did is the ad you saw here 

        6    and any subsequent ads. 

        7    Q.  In that issue it says, country of origin? 

        8    A.  Yes. 

        9    Q.  And that was your plan to do that on every ad, isn't that 

       10    correct? 

       11    A.  Absolutely. 

       12    Q.  Let me show you the June 1998 Cigar Aficionado, and I am 

       13    going to show you the issue -- 

       14             MR. GOLDSTEIN:  This is going to be 113526.  It is 

       15    like 56. 

       16             MR. WILLIAMSON:  Mr. Goldstein, do you have a copy? 

       17    Q.  And this is a two-page ad of the General Cigar COHIBA, is 

       18    that correct? 

       19    A.  That's correct. 

       20    Q.  Can you show the other page? 

       21             Would you please point to me where in the ad it says 

       22    Dominican Republic? 

       23    A.  It doesn't say it. 

       24    Q.  It does not say it, is that correct? 

       25    A.  That's right. 
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        1             MR. GOLDSTEIN:  Why don't we do the next one, 113528. 

        2             Sorry, your Honor. 

        3    Q.  Let me show you the October 1998 Cigar Aficionado, and I 

        4    will direct your attention -- this is 113528.  I will direct 

        5    your attention to an ad in October 1998 Cigar Aficionado. 

        6             That is a one-page ad, correct? 

        7    A.  Yes, it is a single page ad. 

        8    Q.  Would you show me where in that ad it says Dominican 

        9    Republic? 

       10    A.  It doesn't say it. 

       11    Q.  Would you show me in that ad where it says General Cigar? 

       12    A.  It doesn't say it. 

       13    Q.  Let me show you what's been marked as 113529, which is a 

       14    December 1998 John Kennedy on the cover and direct your 

       15    attention to an ad for COHIBA. 

       16             That is a one-page ad, is that correct? 

       17    A.  That's right. 

       18    Q.  And could you tell me where in that ad you see the origin 

       19    Dominican Republic? 

       20    A.  It's not mentioned. 

       21    Q.  And could you tell me where on that ad it says General 

       22    Cigar? 

       23    A.  It doesn't say that. 

       24    Q.  General Cigar approved the advertising campaign of 

       25    McCaffery Ratner, isn't that correct? 
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        1    A.  That's right. 

        2    Q.  That you testified to earlier this morning. 

        3             You're aware that General Cigar conducted a consumer 

        4    focus group study for COHIBA in March 1997? 

        5    A.  I'm aware of it, yes. 

        6    Q.  And you're aware that this is the only consumer focus group 

        7    research for COHIBA? 

        8    A.  They -- 

        9    Q.  You're aware of the Chicago one in March of 1997? 

       10    A.  I know of that one. 

       11    Q.  You don't have any knowledge of any other one? 

       12    A.  No. 

       13    Q.  Did you participate in focus group market research for 

       14    Macanudo Robust in New York in the mid 1990s? 

       15    A.  Yes. 

       16    Q.  To your knowledge, none of the Macanudo Robust market 

       17    research had anything to do with COHIBA, isn't that correct? 

       18    A.  Correct. 

       19    Q.  And none of the Macanudo Robust advertising or market 

       20    strategies had anything to do with COHIBA, is that right? 

       21    A.  None. 

       22    Q.  That is not right? 

       23    A.  No, that is right. 

       24    Q.  And to your knowledge, none of the cigar taste testing at 

       25    General Cigar or in focus groups for Macanudo Robust had 
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        1    anything to do with COHIBA, is that also correct? 

        2    A.  It didn't to my knowledge, no. 

        3    Q.  And to your knowledge, there was no crossover at all 

        4    between the work done on Macanudo Robust and COHIBA, right? 

        5    A.  There wasn't. 

        6    Q.  Christina Keaveney of McCaffery Ratner attended the Chicago 

        7    focus group research session, is that right? 

        8    A.  Yes. 

        9    Q.  Let me show you Plaintiff's Exhibit 1241 in evidence. 

       10             This is a cover memorandum from Christina Keaveney to 

       11    the General Cigar Group, dated 4/8/97, COHIBA and blank. 

       12    Please review the following information just sent over by 

       13    General Cigar.  The agency has been asked to move quickly on 

       14    both COHIBA and blank.  They are anticipating an RTDA launch 

       15    for both.  And then something is redacted. 

       16             Do you see that? 

       17    A.  Something is redacted, yes. 

       18    Q.  Do you recall receiving this document as part of the 

       19    General Cigar team? 

       20    A.  Yes. 

       21    Q.  Do you recall this document from that time? 

       22    A.  Yes, I do. 

       23    Q.  It is actually a group of different documents. 

       24    A.  I see that. 

       25    Q.  Let me direct your attention to MC326, which is the page up 
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        1    on the screen, Project Background.  I ask you to look at the 

        2    top of that document. 

        3             Do you recall the Project Background document? 

        4    A.  Not specifically.  I just recall the overall. 

        5    Q.  If you look at the first paragraph, that summarizes the 

        6    Chicago focus group session of March 1997, correct? 

        7    A.  Yes. 

        8    Q.  And one purpose of these interviews "was to examine 

        9    existing perceptions of the COHIBA brand name, particularly the 

       10    strength of its tie to Cuba," is that correct? 

       11    A.  Yes. 

       12    Q.  And if you go to the bottom of that page, Three Tested 

       13    Positioning Statements. 

       14    A.  Right. 

       15    Q.  The first positioning statement states, "The pleasure of 

       16    the best.  For cigar smokers who believe that their cigar 

       17    enjoyment can only begin with taste, a COHIBA cigar imparts the 

       18    same rare pleasure and feeling of international style that gave 

       19    Havana its mystique." 

       20             Do you see that? 

       21    A.  Yes. 

       22    Q.  That statement came from John Geoghegan at General Cigar, 

       23    not from McCaffery Ratner, is that correct? 

       24    A.  I believe so, yes. 

       25    Q.  If you turn to the last numbered page, page 8 of the 
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        1    Project Background, which is the 14th page of the document, 

        2    MC333, if you look at concluding thoughts, and in the second 

        3    paragraph, "More subtle references to Cuba seem to work better 

        4    than more obvious ones that could sound defensive, apologetic 

        5    or gimmicky to some smokers.  The less we try to compare our 

        6    cigar to the Cuban version, the less it will be perceived as an 

        7    imitation." 

        8             Do you see that? 

        9    A.  Yes. 

       10    Q.  Do you recall discussing the market research conclusion 

       11    that more subtle references to Cuba seem to work better than 

       12    more obvious ones? 

       13    A.  I wasn't in any discussion on that.  We were moving in a 

       14    different direction. 

       15    Q.  You were moving in the direction of the advertising that we 

       16    looked at at the beginning, is that correct? 

       17    A.  Yes. 

       18    Q.  The romantic Caribbean '50s feel? 

       19    A.  Yes, the film noir kind of thing. 

       20    Q.  Let me show you Plaintiff's Exhibit 976.  This is 

       21    Plaintiff's Exhibit 976 in evidence.  Advertising Strategy, 

       22    March 5, 1997, COHIBA. 

       23             Do you see that? 

       24    A.  Yes. 

       25    Q.  This document came from John Geoghegan, is that correct? 
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        1    A.  I think so.  Yes, I'm sure it did. 

        2    Q.  Under Benefit, Mr. Geoghegan of General Cigar wrote, 

        3    "COHIBA gives you the same feeling of international style, 

        4    self-assurance, and rare cigar pleasure that gave Havana its 

        5    mystique." 

        6             Do you see that? 

        7    A.  Yes. 

        8    Q.  Under Supporting Points, Mr. Geoghegan wrote, "COHIBA's 

        9    relaxed, tropical, stylish, it's '50s Havana updated." 

       10             Do you recall this statement, '50s Havana updated? 

       11    A.  That's what he wrote. 

       12    Q.  And you recall seeing that Mr. Geoghegan was referring to 

       13    Havana, its mystique, '50s Havana? 

       14    A.  He was.  He was, and it was tested -- 

       15    Q.  That is what Mr. Geoghegan was doing? 

       16    A.  Yes.  That is one strategy. 

       17    Q.  Would you agree with this statement at this time, "The 

       18    agency felt there had to be some sort of Cuban or Havana 

       19    mystique to this and this is one of the alternatives we looked 

       20    at?" 

       21    A.  It's one of the alternatives we looked at.  The agency 

       22    didn't feel we needed anything Cuba because we were doing that 

       23    for Partagas. 

       24    Q.  That Cuba/Havana, that was coming from General Cigar, not 

       25    from the agency, is that correct? 
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        1    A.  At this time, yes. 

        2    Q.  Let me show you Plaintiff's Exhibit 877, which has been 

        3    marked for identification. 

        4             Do you recall that Mr. Geoghegan created this document 

        5    Advertising Strategy, March 5, 1997, updated May 17, '97, 

        6    brand, COHIBA? 

        7    A.  It's part of the ongoing development of strategy. 

        8             MR. GOLDSTEIN:  Your Honor, I offer PX877 in evidence. 

        9             THE COURT:  It is admitted. 

       10             (Plaintiff's Exhibit 877 received in evidence) 

       11    BY MR. GOLDSTEIN: 

       12    Q.  If you look again at Benefits and compare it to PX976. 

       13    A.  Yes. 

       14    Q.  The Benefit from the March 5 document has changed from 

       15    "COHIBA gives you the same feeling of international style, 

       16    self-assurance, and rare cigar pleasure that gave Havana its 

       17    mystique.  The Benefit is now "COHIBA gives you the rich yet 

       18    smooth taste of international style, self-assurance, and 

       19    classic cigar pleasure that gave the Caribbean of the '50s 

       20    (Bahamas, Cuba, Key Largo) its mystique and savior faire. 

       21    COHIBA goes beyond other cigars." 

       22             Do you see that? 

       23    A.  Yes. 

       24    Q.  So the change is from, once again, Havana to Caribbean of 

       25    the '50s? 
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        1    A.  That's correct. 

        2    Q.  That is the same thing that happened in the very first 

        3    document we looked at in which your wife wrote Havana, it got 

        4    typed up that way, and then Mr. Pfaff changed that to the 

        5    Caribbean of the '50s, correct? 

        6    A.  Correct. 

        7    Q.  And again, if you look at the supporting points on the two 

        8    documents, it is '50s Havana updated to it is now '50s Nassau 

        9    and Havana updated, is that correct? 

       10    A.  That is correct. 

       11    Q.  This document PX877, May 17, 1997, is the advertising 

       12    strategy that was ultimately approved by General Cigar, 

       13    correct? 

       14    A.  Pretty much.  I don't know if it is the last or final one 

       15    that we got. 

       16    Q.  Let me show you Plaintiff's Exhibit 1000. 

       17             General Cigar Company Advertising Overview Prepared 

       18    for Mark Machiarulo, vice president marketing, premium brands, 

       19    GCC, presented by McCaffery Ratner Gottlieb & Lane, March 24, 

       20    1999. 

       21             Do you see that? 

       22    A.  Yes. 

       23    Q.  And you were involved in the preparation of this document? 

       24    This is PX1000 in evidence. 

       25    A.  I didn't work on the document myself, but this is prepared 
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        1    by the agency. 

        2    Q.  It is what it says it is, it is a General Cigar Company 

        3    advertising overview, correct? 

        4    A.  Correct. 

        5    Q.  If you turn to the last page of this document, MC1203, it 

        6    says COHIBA. 

        7    A.  That's right. 

        8    Q.  And the bottom it has this May 17, 1997 date, the same date 

        9    we just looked at, right? 

       10    A.  That is a direct pick up of this. 

       11    Q.  What is that? 

       12    A.  It is a pick up of this. 

       13    Q.  And if you look at the two documents, would you agree that 

       14    with some minor changes, which I will go over, it is the same 

       15    advertising strategy? 

       16    A.  It is pretty much the same. 

       17    Q.  The changes are, men 25 plus was changed to 35 plus, you 

       18    add, to Nassau and Havana, you now add South Beach and Los 

       19    Angeles, right, at the bottom there? 

       20    A.  Yes. 

       21    Q.  And the colors are now red and ivory, is that correct? 

       22    Other than that, it is the same advertising strategy? 

       23    A.  It is the same. 

       24    Q.  And this is 1999, two years, March 24, a year and a half 

       25    after the launch, is that right? 
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        1    A.  That is right. 

        2             THE COURT:  We will have lunch and resume at 2:15. 

        3             (Luncheon recess) 

        4             (Continued on next page) 
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        1             AFTERNOON SESSION 

        2             2:15 p.m. 

        3             WILLIAM MCCAFFREY    resumed. 

        4             THE COURT:  Please be seated.  I am sorry to hold you 

        5    all up.  I had two telephone calls and so my apologies. 

        6             Yes, sir. 

        7    CROSS EXAMINATION 

        8    BY MR. GOLDSTEIN: 

        9    Q.  Mr. McCaffrey, good afternoon. 

       10    A.  Good afternoon. 

       11    Q.  I show you Plaintiff Exhibit 987 marked for identification. 

       12             This is a first page of a document "Work order, June 

       13    5, '97, initiated by Christina Keaveney; job title:  COHIBA 

       14    poster; client:  General Cigar.  Special instructions:  Create 

       15    a COHIBA brand image poster that incorporates the mystique of 

       16    Cuba.  Poster may be used as an insert in Cigar Aficionado at a 

       17    later date." 

       18             This document was created by Cristine Keaveney, is 

       19    that correct? 

       20    A.  That is right. 

       21    Q.  And she was an employee of McCaffery Ratner? 

       22    A.  Yes. 

       23    Q.  She worked directly under one of your partners, Sam Ratner? 

       24    A.  That is right. 

       25    Q.  And she was involved in the COHIBA project? 
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        1    A.  Yes. 

        2    Q.  And she attended the one and only focus group session for 

        3    COHIBA, the March '97? 

        4    A.  Yes. 

        5    Q.  And she was the only one from McCaffery Ratner that 

        6    attended that session, correct? 

        7    A.  Yes. 

        8    Q.  These two pages, MC14 and, if we look at the second page, 

        9    MC15, these are McCaffery Ratner forms, is that correct? 

       10    A.  That is right. 

       11             MR. GOLDSTEIN:  We offer Plaintiff Exhibit 987 in 

       12    evidence. 

       13             THE COURT:  It's admitted. 

       14    Q.  If we look at the second page, "June 5, '97, COHIBA image 

       15    book with shape chart; special instructions:  Create a COHIBA 

       16    brand image book that incorporates the mystique of Cuba.  Book 

       17    should include a COHIBA shape chart.  Book may be used as a 

       18    giveaway in response to 800 number requests." 

       19             That was also created by Ms. Keaveney of your office? 

       20    A.  Yes. 

       21    Q.  You are not aware of any other work orders to create COHIBA 

       22    work posters or COHIBA brand order books, is that correct? 

       23    A.  There are work orders for ongoing jobs.  For these 

       24    specifics, I don't know that either of these in the exact form 

       25    was actually done.  There was no poster done, for instance. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           408 

             35TSEMP5                 McCaffrey - cross 

        1    Q.  There were posters done, is that correct? 

        2    A.  No. 

        3    Q.  No posters were created? 

        4    A.  Only the things we used at Dunhill, blowups.  They weren't 

        5    posters. 

        6    Q.  Why don't we look at Plaintiff Exhibit 531. 

        7             The first page is "COHIBA posters.  Read the other 

        8    side of the sheet before ordering yours." 

        9             And then there are images of four posters, is that 

       10    correct? 

       11    A.  Yes. 

       12    Q.  Does that refresh your recollection that posters were 

       13    created? 

       14    A.  In store, that is right. 

       15    Q.  In-store posters, right? 

       16    A.  That is right. 

       17    Q.  And a brand image book was also created, correct? 

       18    A.  Yes. 

       19    Q.  And let me show you Plaintiff Exhibit 1248. 

       20             MR. GOLDSTEIN:  Your Honor, 531 is in evidence. 

       21             THE COURT:  It's admitted. 

       22             MR. GOLDSTEIN:  And 1248 is already in evidence. 

       23    Q.  I am showing you 1248, and is this a photocopy of the brand 

       24    COHIBA brand image book with shape chart? 

       25    A.  That is correct. 
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        1    Q.  And this is the only image book that was created, is that 

        2    correct? 

        3    A.  Yes. 

        4    Q.  And if you look and go back to the COHIBA posters, 

        5    Plaintiff Exhibit 531 -- 

        6    A.  Yes. 

        7    Q.  The four images, these are images that McCaffery Ratner 

        8    created, is that correct? 

        9    A.  Yes. 

       10    Q.  As you said for in-store display.  If you look on the 

       11    second page of the document, "COHIBA posters:  To help recreate 

       12    the black and white mood of COHIBA magazine advertising in your 

       13    tobacco store, make a point of ordering your choice of our 

       14    COHIBA posters in either of these forms." 

       15             Do you see that? 

       16    A.  Yes. 

       17    Q.  And so these posters were intended to recreate the same 

       18    black and white mood of the COHIBA magazine advertising we 

       19    looked at earlier in Cigar Aficionado, is that correct? 

       20    A.  Yes. 

       21    Q.  And the brand image book was also intended to create the 

       22    same black and white mood of the COHIBA magazine advertising we 

       23    looked at earlier in Cigar Aficionado? 

       24    A.  Yes. 

       25    Q.  And in response to my earlier question, you are not aware 
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        1    of any other work orders to create a brand image book or 

        2    posters other than the two work orders that I just showed you, 

        3    is that correct? 

        4    A.  That is right. 

        5    Q.  The posters were in black and white, is that correct? 

        6    A.  Yes, the same as the advertising. 

        7    Q.  531, the first page, nowhere on the posters does it state 

        8    Dominican Republic, is that correct? 

        9             Do you recall that? 

       10    A.  I don't think it does, no. 

       11    Q.  And if I can show you posters that were produced to us by 

       12    General Cigar or from your files, from McCaffery Ratner, and 

       13    this is the cigar box, right? 

       14    A.  Yes. 

       15    Q.  And a cigar box is open, correct? 

       16    A.  Yes. 

       17    Q.  There is no showing of Dominican origin either on the cigar 

       18    box or on the posters, is that correct? 

       19    A.  That is right. 

       20    Q.  If you need me to bring them closer I will. 

       21    A.  No, I can see them. 

       22    Q.  And the man with the cigar? 

       23    A.  Yes. 

       24    Q.  No country of origin, that correct? 

       25    A.  That is right. 
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        1    Q.  And the gateway, the arch, no country of origin? 

        2    A.  No. 

        3    Q.  And then the hand with band, no country of origin? 

        4    A.  Can I see that? 

        5             What are these? 

        6    Q.  That is the way it was produced to our firm by your 

        7    company. 

        8    A.  They didn't look like that. 

        9    Q.  And these were used in-store, correct? 

       10    A.  That is right. 

       11    Q.  And, in fact, either the agency or General Cigar offered 

       12    these posters to the retailers who were going to be selling the 

       13    new COHIBA, is that correct? 

       14    A.  They were offered to tobaccoists. 

       15    Q.  And the tobacco stores, if they so chose, would place these 

       16    posters in their stores as part of the promotion for the 

       17    General Cigar display, is that right? 

       18    A.  Part of the display, that is right. 

       19    Q.  General Cigar held a COHIBA launch party at Laura Bell in 

       20    Manhattan on September 25, '97, is that correct? 

       21    A.  Yes. 

       22    Q.  And McCaffery Ratner was the producer of the party, is that 

       23    right? 

       24    A.  Yes. 

       25    Q.  And you attended the New York launch party? 
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        1    A.  Yes, I did. 

        2    Q.  And then there was another launch party in Miami at the 

        3    Club Tropigallo on September 30, '97? 

        4    A.  Yes. 

        5    Q.  And McCaffrey produced that party as well? 

        6    A.  Yes. 

        7    Q.  And you attended the Miami party? 

        8    A.  Yes. 

        9    Q.  "General Cigar proposed using clips from a recent movie by 

       10    Cuba at the launch party," is that correct? 

       11    A.  We didn't use any clips of that movie.  We used old films 

       12    and older clips. 

       13    Q.  Do you recall that General Cigar proposed using clips of a 

       14    recent movie about Cuba, is that correct? 

       15    A.  Not proposed.  There was a discussion what films would you 

       16    use and somebody might have said, well, I saw this thing with 

       17    Antonio Banderas in it and we said, no, that is not the period 

       18    we are talking about. 

       19    Q.  Let me show you Plaintiff Exhibit 1240.  And this is in 

       20    evidence. 

       21             This is an August 13, '97 memo.  This is about 5 weeks 

       22    before the launch, is that correct? 

       23    A.  Yes. 

       24    Q.  And it's after the RTDA convention? 

       25    A.  Yes. 
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        1    Q.  And it's about planning for the COHIBA announcement event 

        2    of the two parties, do you see that reference there? 

        3    A.  Yes, I do. 

        4    Q.  It says in the second paragraph "client also mentioned a 

        5    new movie based around Cuba and clips might be used." 

        6    A.  They mentioned it, that is correct. 

        7    Q.  There was a discussion about whether you used clips about 

        8    Cuba? 

        9    A.  Discussion is a little longer than it was.  We didn't use 

       10    that. 

       11    Q.  Let me show you Plaintiff Exhibit 1246.  This is 1246 in 

       12    evidence. 

       13             Could you identify this document? 

       14    A.  Yes. 

       15    Q.  What is it? 

       16    A.  It's an invitation or it's a form of the evening's event. 

       17    Q.  It's the program for the Laura Bell party, isn't that 

       18    correct? 

       19    A.  That is right. 

       20    Q.  And at the top it says, "Alfred Dunhill Limited, General 

       21    Cigar, presenting an evening with COHIBA, September 25, '97, at 

       22    Laura Bell?" 

       23    A.  That is right. 

       24    Q.  And if you look in the top left, and it's very hard to 

       25    read.  I will try to blow it up on the screen a little bit. 
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        1             It says "Produced by McCaffery Ratner, Gottleib & 

        2    Lane." 

        3    A.  Right. 

        4    Q.  And "Conception of the evening, Sheila McCaffrey," is that 

        5    correct? 

        6    A.  Yes. 

        7    Q.  And if you go down one of the musicians is "Jose Alberto 

        8    and his Afro-Cuban band," do you see that? 

        9    A.  Yes. 

       10    Q.  And Jose Alberto, El Canario, he was one of the performers 

       11    at the launch party? 

       12    A.  Yes. 

       13    Q.  And if you go into the top right-hand corner, "Jose 

       14    Alberto.  Years after his superb salsa singing had earned him 

       15    the sobriquet, El Canario, Jose Alberto formed his own 

       16    international salsa band.  The selections that he and his band 

       17    will perform tonight are a tribute to Machito, the king of 

       18    Afro-Cuban music." 

       19             Do you recall that? 

       20    A.  Yes. 

       21    Q.  And that is what he played at the launch party? 

       22    A.  Yes. 

       23    Q.  You made a video of the launch party, isn't that right? 

       24    A.  Yes. 

       25    Q.  Let me show you what has been marked for identification as 
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        1    Plaintiff Exhibit 1154.  It's a videotape of General Cigar's 

        2    COHIBA parties New York-Miami, September 25, '97, September 30, 

        3    '97 with the Bates number MC, McCaffrey, 1082. 

        4             To your knowledge, is that the tape of the launch 

        5    party? 

        6    A.  Yes. 

        7             MR. GOLDSTEIN:  Your Honor, I offer Plaintiff Exhibit 

        8    1154 in evidence. 

        9             THE COURT::  It's admitted. 

       10             (Plaintiff's Exhibit  1154 received in evidence) 

       11    Q.  Let me show you Plaintiff Exhibit 1244.  And could you 

       12    identify -- it's 1244 in evidence. 

       13             Can you identify this document? 

       14             What is that document? 

       15    A.  That is the document in Florida, at the Tropigalla. 

       16    Q.  The Tropigalla in Miami? 

       17    A.  That is right. 

       18    Q.  And these programs are the two events with the arch and the 

       19    program text and then the word COHIBA, and these were provided 

       20    to the attendees at the party, is that correct? 

       21    A.  That is right. 

       22    Q.  And if you look at these two programs, 1244 to 1246, there 

       23    is no Dominican country of origin for the COHIBA cigar on this 

       24    program, is that correct? 

       25    A.  Yes, that is correct. 
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        1    A.  I would say it was a very happy reunion, yes. 

        2             MR. WILLIAMSON:  No further questions. 

        3             MR. GOLDSTEIN:  No redirect, your Honor. 

        4             THE COURT:  Thank you, sir. 

        5             (Witness excused) 

        6     ALVIN OSSIP, 

        7         called as a witness by the Plaintiff, 

        8         having been duly sworn, testified as follows: 

        9    DIRECT EXAMINATION 

        9    35TSEMP5                 Ossip - direct 

       10    BY MR. KRINSKY: 

       11    Q.  Would you please state your name and address for the 

       12    record, Mr. Ossip? 

       13    A.  I just stated my name. 

       14             My address is 11 Homewood Road, Hartsdale, New York. 

       15    Q.  By whom are you employed? 

       16    A.  I am self-employed. 

       17    Q.  What sort of business is that? 

       18    A.  I am an independent marketing research consultant. 

       19    Q.  How long have you pursued that occupation? 

       20    A.  Roughly 17 years. 

       21    Q.  And what sort of work do you do in that capacity? 

       22    A.  Well, I design, supervise the conduct and report on surveys 

       23    for legal purposes.  It's one of the things I do. 

       24    Q.  What sort of issues do you address in that work? 

       25    A.  Broadly they split into advertising claims issues and 
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        1    trademark type issues. 

        2    Q.  What other type of work do you do in your occupation? 

        3    A.  Well, I also review and evaluate studies that others have 

        4    done for legal purposes. 

        5    Q.  What sort of issues do you address in that work? 

        6    A.  Well, broadly they are the same.  Does given advertising 

        7    communicate certain claims?  Is there adequate support for 

        8    those claims in terms of trademarks?  They relate to issues of 

        9    similarity of name or package design or product design, 

       10    likelihood of confusion, genericness, dilution issues, 

       11    strength-of-the-mark issues. 

       12    Q.  And what else, if anything, do you do in your occupation in 

       13    that type of work? 

       14    A.  Well, I have been and I still occasionally do review 

       15    procedures that various companies are using essentially in the 

       16    advertising claims and product testing area, not necessarily 

       17    related to any ongoing legal issues but reviewing their 

       18    procedures.  And I also provide consultation to research firms 

       19    that are asked to do studies in the advertising claims area who 

       20    feel a little insecure about it and ask me to help in terms of 

       21    consulting with them. 

       22    Q.  You mentioned product testing.  What do you mean by that? 

       23    A.  Well, most of the product testing that I have consulted on 

       24    relate to support of advertising claims. 

       25    Q.  And does your work involve any review of advertising? 
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        1    A.  Yes, for some clients they use me as a sounding board. 

        2    They show me ads that they are thinking of running and ask my 

        3    opinion about whether there are any implied claims in those 

        4    ads, and I also do the same with competitive ads that I am 

        5    shown.  So it's really before any potential litigation, just 

        6    providing another opinion. 

        7    Q.  Have you been previously qualified as an expert in 

        8    marketing research? 

        9    A.  Yes. 

       10    Q.  And that was for the purpose of presenting your own 

       11    studies? 

       12    A.  Yes. 

       13    Q.  And for critiquing others? 

       14    A.  Yes. 

       15    Q.  How many times have you testified at trial as an expert? 

       16    A.  I believe it's 18 times. 

       17    Q.  And have you ever testified by deposition or declaration as 

       18    an expert excluding those 18 trials? 

       19    A.  Yes, I have. 

       20    Q.  How many times has that happened? 

       21    A.  I haven't tallied them but I would think maybe 25 would be 

       22    a good estimate. 

       23    Q.  Have you ever been rejected as an expert? 

       24    A.  No, I have not. 

       25    Q.  Prior to your beginning your own consulting firm, by whom 
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        1    were you employed? 

        2    A.  I worked for General Foods Corporation. 

        3    Q.  For how long was that? 

        4    A.  23 years. 

        5    Q.  And what does General Foods do?  What did it do while you 

        6    worked there? 

        7    A.  General Foods was one of the leading grocery products 

        8    manufacturers and advertisers in the country with brands such 

        9    as Maxwell House and Birdseye and Kool-Aid and Post cereals and 

       10    dozens of well-known brands. 

       11    Q.  And what positions did you hold at General Foods? 

       12    A.  Well, I held a number of positions.  I was the marketing 

       13    research manager of their Birdseye division for about 3 years, 

       14    which had the smallest marketing research department.  Then I 

       15    was the manager of the marketing research department in the 

       16    Post Cereal Division, which was the largest research 

       17    department. 

       18    Q.  What sort of work did you do in those positions? 

       19    A.  Well, it covered the broad range of marketing research 

       20    activity, working with product management to provide them with 

       21    marketing information. 

       22    Q.  And then what was your next position at General Foods? 

       23    A.  Well, after that second position the company reorganized 

       24    and they centralized all the marketing research departments. 

       25    Instead of having 5 or 6 individual division departments, they 
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        1    had one very large one and initially in that reorganization I 

        2    was the associate director in charge of methodology.  And that 

        3    lasted about a year, I think, and then I was associate director 

        4    in charge of test marketing research and product testing 

        5    research.  And I don't know how long that was, perhaps a year 

        6    or so, and then I was made director of survey research.  I was 

        7    responsible for all the surveys conducted for General Foods in 

        8    the United States. 

        9    Q.  How long did you hold that position? 

       10    A.  About ten years. 

       11    Q.  And then what was your position after that? 

       12    A.  Well, there was another reorganization and the department 

       13    was decentralized again, and I became director of corporate 

       14    services in the marketing research department. 

       15    Q.  And what does that mean? 

       16    A.  Well, that meant I didn't service the divisions, I serviced 

       17    the corporate areas, like the sales department and the 

       18    promotion department, personnel, General Foods' kitchens, 

       19    media, and the law department.  And I also supervised a number 

       20    of functional areas like statistical analysis and sales 

       21    analysis, the marketing information center, training, and I was 

       22    also the consultant on methodology on an advertising claim 

       23    substantiation. 

       24    Q.  Now, when you were at General Foods were you involved in 

       25    quantitative surveys? 
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        1    A.  Yes. 

        2    Q.  What was your role in relationship to quantitative surveys? 

        3    A.  Well, the bulk of our surveys was quantitative and when I 

        4    was director of survey research we probably did on the order of 

        5    800 surveys a year.  And they were my responsibility and the 

        6    people who reported to me. 

        7    Q.  Did you ever design any surveys while you were at General 

        8    Foods? 

        9    A.  Yes, of course. 

       10    Q.  Did you supervise others conducting surveys? 

       11    A.  Yes. 

       12    Q.  Did you review their surveys? 

       13    A.  Yes, I generally read everything that came out of the 

       14    department if I wasn't directly involved in its design. 

       15    Q.  Approximately how many surveys at General Foods were you 

       16    involved in? 

       17    A.  I would say probably it exceeds 10,000. 

       18    Q.  Did General Foods do its own surveys in-house? 

       19    A.  Well, the survey area spent about ten or $12 million a year 

       20    back in the '70s and '80s and about a quarter of the 

       21    quantitative surveys were done in-house.  We had what would be 

       22    the equivalent of a marketing research firm in-house and they 

       23    did about 25 percent of the quantitative surveys. 

       24    Q.  And what about the other 75 percent? 

       25    A.  Well, we had a list of approved suppliers.  Maybe there 
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        1    were 15 or 20, and they did the rest of the studies under our 

        2    supervision. 

        3    Q.  What sort of things were these surveys trying to find out? 

        4    A.  Well, we tended to categorize them in four major areas. 

        5    There was product testing, which is designed to evaluate 

        6    product improvements, cost reductions, support for claims, 

        7    selection of new varieties to put on the market, activity like 

        8    that. 

        9             Then there was advertising research, which was another 

       10    section, and that typically involved pretesting of advertising 

       11    to determine what the advertising was communicating, how 

       12    effective it was likely to be.  Then there was strategy 

       13    research -- 

       14    Q.  Pretesting, does that mean there was also post testing? 

       15    A.  Yes, there was post testing of advertising, correct, where 

       16    we would do studies to measure what was being communicated, 

       17    what was being remembered, and how effective it was. 

       18             I started to talk about strategy research, which 

       19    really covered broader-scale studies to help us understand the 

       20    markets that we were in, and then there was test marketing 

       21    research.  We introduced a lot of new products and the test 

       22    marketing research was designed to evaluate how those products 

       23    were doing, to track their performance and report on their 

       24    performance in the marketplace. 

       25    Q.  Was there also qualitative research at General Foods while 
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        1    you were there? 

        2    A.  Yes, we spent a good deal of money on qualitative research 

        3    which was essentially what are called focus group interviews 

        4    where you get 8 or ten people to talk about a topic or 

        5    one-on-one depth interviews. 

        6    Q.  And what was this kind of research trying to find out? 

        7    A.  Well, it's really trying to find out -- to get some 

        8    insights into things.  It wasn't quantitative so you can say 20 

        9    percent of the people said this or felt that, but you can get 

       10    some indication of what was important to people and how they 

       11    talked about things.  In addition to getting you these 

       12    insights, it was also helpful in designing quantitative 

       13    research. 

       14    Q.  Besides advertising, apart from advertising, did you have 

       15    any occasion to study mentions in media, product mentions in 

       16    media? 

       17    A.  Well, there would be some occasions, for example, when Tang 

       18    was taken along by the astronauts.  That was a very positive 

       19    thing for the brand and we did do surveys to track people's 

       20    awareness of that and to see how we could increase awareness of 

       21    that.  And then there were occasions when special events 

       22    happened, maybe something was mentioned on a television program 

       23    like 60 Minutes or something like that and we might be 

       24    interested in what the reactions were.  Perhaps something 

       25    negative was said about the company or one of its products. 
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        1    And in that case we might do a survey the evening after just to 

        2    find out how many people had recalled hearing anything about 

        3    it. 

        4    Q.  And before joining General Foods, could you state your 

        5    prior employment and educational history prior to that point? 

        6    A.  Well, in terms of education background, I have a Bachelor 

        7    of Business Administration in marketing research and statistics 

        8    from Baruch College, which is now part of City University of 

        9    New York, and I have an MBA in marketing from NYU. 

       10             The job I had immediately before I joined General 

       11    Foods was with Foote, Cone & Belding, which was one of among 

       12    the ten largest advertising agencies in the country.  And I was 

       13    an account research supervisor, which meant I was in charge of 

       14    research that the agency did for a number of accounts that they 

       15    had. 

       16    Q.  Now, have you delivered any talks at conferences or 

       17    seminars? 

       18    A.  May I interrupt you, sir? 

       19    Q.  Sure. 

       20    A.  You asked for my history.  There are other jobs before 

       21    that. 

       22    Q.  I am sorry. 

       23    A.  So I hadn't completed that.  I have a long history.  If you 

       24    wish -- 

       25    Q.  Fill it in, sure. 
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        1    A.  I was at Foote, Cone & Belding for years.  And before that 

        2    I worked for the Best Foods Division of Corn Products Company, 

        3    which was also a large grocery product manufacturer selling 

        4    products like Skippy Peanut Butter and Hellman's Mayonnaise and 

        5    Mazola Oil, and I worked there for 4 years as a senior research 

        6    analyst, 3 years involved in being responsible for the surveys 

        7    and one year being responsible for their continuing studies. 

        8             Before Corn Products I had worked for 3 years at a 

        9    marketing research firm.  It was a division of Dun & Bradstreet 

       10    that conducted studies for outside clients, and I was there for 

       11    3 years interrupted by Army service. 

       12    Q.  Now, I will go back to my other question. 

       13             Have you given any talks at conferences or seminars? 

       14    A.  Over the years I have, yes. 

       15    Q.  And where has that been? 

       16    A.  The Advertising Research Foundation had various seminars 

       17    where I gave talks.  The Better Business Bureau I gave talks 

       18    relating to advertising claims, and occasionally some law 

       19    society meetings in New York. 

       20    Q.  And have you ever taught or given instruction in the area? 

       21    A.  Yes, for one year I taught at Adelphi University at an 

       22    evening course related to consumer product marketing, I 

       23    believe, as I recall.  I taught for the Council Of Survey 

       24    Research Organizations.  I taught a course several times for 

       25    project directors, and I also devised and taught courses at 
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        1    General Foods where we had a curriculum of maybe 15 different 

        2    courses that we taught to marketing research and marketing 

        3    people. 

        4             MR. KRINSKY:  Your Honor, we would like to offer Mr. 

        5    Ossip as an expert. 

        6             THE COURT:  Any voir dire? 

        7             MR. KIRBY:  Your Honor, with your Honor's permission I 

        8    will combine voir dire with his cross. 

        9             THE COURT:  Sure, that is fine.  He is qualified. 

       10    Q.  You have been retained by plaintiff's counsel in this 

       11    action, is that not correct? 

       12    A.  Yes. 

       13    Q.  And to do what? 

       14    A.  Two things.  One was to conduct a study to determine the 

       15    extent, if any, of confusion between Cuban COHIBA cigars and 

       16    General Cigar's COHIBA cigar, and the second activity was to 

       17    review a large amount of marketing information and marketing 

       18    studies in terms of how it related to a couple of issues that I 

       19    was asked to address. 

       20    Q.  And did you issue reports on those two matters? 

       21    A.  Yes, I did. 

       22    Q.  And -- 

       23             MR. GOLDSTEIN:  Your Honor, we have marked a report on 

       24    his survey PX 216, and the other report is PX 317, and they 

       25    both have been admitted into evidence, your Honor. 
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        1             THE COURT:  They are admitted. 

        2    Q.  Mr. Ossip -- 

        3             MR. GOLDSTEIN:  May I approach the witness, your 

        4    Honor? 

        5             THE COURT:  Yes. 

        6    Q.  Mr. Ossip, I hand you a document and I ask you to look at 

        7    that. 

        8             Do you recognize that document? 

        9    A.  Yes, I do. 

       10    Q.  And what is it? 

       11    A.  That is my written direct examination testimony and 

       12    exhibits attached, written direct examination testimony and 

       13    exhibits that are attached to it. 

       14    Q.  And what types of exhibits are attached?  Let me put it 

       15    more directly. 

       16             Is it correct that some of the exhibits are exhibits 

       17    in the case and some of them are tables and demonstratives that 

       18    you have prepared? 

       19             MR. KIRBY:  Excuse me, your Honor, forgive me for 

       20    interrupting, counsel, because I am not totally familiar with 

       21    how the technology of the realtime transcript works, and I see 

       22    there might be about to be a switch, and I thought I should 

       23    point out to Mr. Krinsky at page 133, line 23, he said that he 

       24    was offering Mr. Ossip as a marketing research expert.  That is 

       25    what I heard.  But I think the transcript just caught the words 
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        1    expert and perhaps we can clear that up right now. 

        2             MR. KRINSKY:  I think your recollection is correct. 

        3             MR. KIRBY:  He is being offered as a marketing 

        4    research expert and he is being accepted as a marketing 

        5    research expert. 

        6             Thank you very much. 

        7             (Continued on next page) 

        8 

        9 

       10 

       11 

       12 

       13 

       14 

       15 

       16 

       17 

       18 

       19 

       20 

       21 

       22 

       23 

       24 

       25 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           432 

             35THEMP6                 Ossip - direct 

        1             MR. KRINSKY:  To make clear, your Honor, we are also 

        2    offering Mr. Ossip, if there is any difference, as a survey 

        3    expert. 

        4             THE COURT:  There is a watch bird watching. 

        5             MR. KRINSKY:  Your Honor, to follow Mr. Kirby's 

        6    thought, perhaps we want to make it also clear we are offering 

        7    Mr. Ossip as an expert on surveys. 

        8             THE COURT:  Yes. 

        9    BY MR. KRINSKY: 

       10    Q.  We were back to the appendix. 

       11    A.  Yes. 

       12    Q.  The appendix consists of some tables you prepared, is that 

       13    correct? 

       14    A.  Yes. 

       15    Q.  And then it also consists of copies of some exhibits in the 

       16    case, is that correct? 

       17    A.  Yes. 

       18    Q.  Now, do you adopt this as your written direct examination 

       19    testimony under oath in this case? 

       20    A.  Yes, I do. 

       21    Q.  And do you adopt the appendix and the appendix to that 

       22    testimony? 

       23    A.  Yes, I do. 

       24    Q.  Very good. 

       25             MR. KRINSKY:  Your Honor, almost all of the exhibits 
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        1    referenced in Mr. Ossip's testimony have been double starred 

        2    and are already admitted.  There are two additional ones we 

        3    would like to offer at this time.  PX181 and PX253. 

        4             The objection on PX181 is relevance and voluminous. 

        5    PX253 is objected to on the ground that it is duplicative of 

        6    some other exhibit.  But we are offering this one, not the 

        7    other one.  So we offer these into evidence, your Honor. 

        8             THE COURT:  They are admitted. 

        9             (Plaintiff's Exhibits 181 and 253 received in 

       10    evidence) 

       11             MR. KRINSKY:  It is Mr. Kirby's witness, your Honor. 

       12    CROSS EXAMINATION 

       13    BY MR. KIRBY: 

       14    Q.  Good afternoon, Mr. Ossip. 

       15    A.  Good afternoon, sir. 

       16    Q.  My name is John Kirby.  I am counsel for General Cigar and 

       17    I am going to be asking you some questions. 

       18             Before I do that I want to perform a more mundane 

       19    task.  I take it there is a lot of stuff up here that doesn't 

       20    have anything to do with your testimony, is that right? 

       21    A.  Yes. 

       22    Q.  Can I clean that up for you? 

       23    A.  Thank you. 

       24    Q.  Do you have water? 

       25    A.  A little bit.  I could use more. 
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        1    depending upon the product category? 

        2    A.  I don't know if I can answer that drawing on memory.  I 

        3    would just be making a judgment at this point. 

        4    Q.  I don't want you to do that, sir.  What I was trying to get 

        5    at is whether there was something that stuck in your mind that 

        6    a 20 percent awareness rate meant something or 50 percent or 80 

        7    percent, and I understand your testimony is that nothing sticks 

        8    in your mind, as kind of a general benchmark? 

        9    A.  In terms of General Foods targets, yes. 

       10    Q.  Now, you have never done, aside from -- we have asked you 

       11    about the work for Rabinowitz Boudin.  Have you done any other 

       12    work in the cigar industry? 

       13    A.  No, I haven't. 

       14    Q.  Are you personally familiar with cigars? 

       15    A.  No, I haven't. 

       16    Q.  You haven't what, haven't smoked them? 

       17    A.  Right. 

       18    Q.  So you are not familiar with cigars but for the commission 

       19    to do work in this case, is that right? 

       20    A.  Essentially so. 

       21    Q.  Now you were given your mission in this case in writing, 

       22    weren't you? 

       23    A.  I think perhaps so. 

       24    Q.  I am going to put in front of you what has been marked for 

       25    identification as D643.  It appears to be a fax from Michael 
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        1    Krinsky to Al Ossip, and it appears to be dated October 4, 

        2    2001.  It is a document that consists of the cover page, second 

        3    page which says, Dear Al, sincerely, Michael Krinsky, and three 

        4    pages that are numbered which have various statements.  I would 

        5    ask if you can identify that. 

        6             MR. KIRBY:  Your Honor, would you like a copy? 

        7             THE COURT:  Yes.  Thank you. 

        8    Q.  Can you identify that, Mr. Ossip? 

        9    A.  Yes, I believe this is a document I received. 

       10    Q.  Let me ask you to refer to the page past the fax cover page 

       11    and past the letter to the three pages following. 

       12             At the time you received these three pages, you had 

       13    already conducted an Internet survey for Mr. Krinsky, hadn't 

       14    you? 

       15    A.  Yes. 

       16    Q.  And that Internet survey was designed to determine 

       17    confusion, is that correct? 

       18    A.  Extent of confusion. 

       19    Q.  Extent of confusion? 

       20    A.  If any. 

       21    Q.  And the three pages that are in front of you now, which 

       22    begin, No. 1, "Plaintiff's COHIBA cigars were well known and 

       23    famous among United States consumers of premium cigars, and 

       24    among the target market for defendants' COHIBA cigars." 

       25             That was a statement that Mr. Krinsky was making to 
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        1    you, right? 

        2    A.  Correct. 

        3    Q.  And is it fair to say, if I looked at No. 2, "Plaintiff's 

        4    COHIBA cigars enjoyed the highest reputation and prestige 

        5    among, and were intensely desired by, a substantial segment of 

        6    the United States consumers of premium cigars, and among the 

        7    target market for defendants' COHIBA cigars, at each of the 

        8    times set forth in paragraph 1 above." 

        9             That was also Mr. Krinsky's statement, right? 

       10    A.  Yes. 

       11    Q.  And the times above were prior to and during September 

       12    1997, September '97 to the present, and prior to and during the 

       13    time defendants were considering whether to make a major 

       14    national launch of the cigar with the COHIBA name in late '92 

       15    and early '93, and also prior to the time of defendants' 

       16    consideration, decision to sell cigars under the COHIBA name in 

       17    1992. 

       18             Now, Mr. Krinsky selected those times for you, didn't 

       19    he? 

       20    A.  Yes. 

       21    Q.  If you turn to the last page, No. 10, he stated "To a 

       22    substantial extent, consumers purchasing defendants' COHIBA 

       23    cigars since late 1992 or '93 have associated defendants' 

       24    COHIBA cigars with plaintiff's COHIBA cigars, and have been 

       25    confused as to the source of defendants' COHIBA cigars." 
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        1             He said that, too, to you, didn't he? 

        2    A.  Yes. 

        3    Q.  And he said in 12, "During each of the periods Cigar 

        4    Aficionado played a significant and decisive role in developing 

        5    or expanding brand recognition, and reputation and prestige, 

        6    among premium cigar consumers and defendants' target market for 

        7    COHIBA." 

        8             He told you that, too, didn't he? 

        9    A.  Yes. 

       10    Q.  Now, at the time you received this on October 4, 2001, you 

       11    didn't know whether any of these statements were true or not, 

       12    did you? 

       13    A.  Correct. 

       14    Q.  And you didn't, however, have any doubt, did you, what 

       15    Mr. Krinsky wanted to be true, did you? 

       16    A.  Those were Mr. Krinsky's hypotheses and he asked me to what 

       17    in fact was the objective facts. 

       18    Q.  And you set out to find out, right? 

       19    A.  I set out to review material in about 13 large boxes. 

       20    Q.  Now let me ask you to tell me, if you can, by category, 

       21    what material was supplied to you, and first tell me who 

       22    supplied it to you. 

       23    A.  The material came from Rabinowitz Boudin, and it is hard 

       24    for me to categorize it.  I will take a stab at it. 

       25    Q.  All right.  You go ahead and take a stab and I will see if 
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        1    I can help you. 

        2    A.  There were a lot of studies -- I guess probably the bulk of 

        3    the material were studies that had been conducted for General 

        4    Cigar from 1994 through perhaps the year 2000.  That was the 

        5    bulk of the material.  There were some other studies done by 

        6    other organizations, not done for General Cigar. 

        7    Q.  How many other studies not done for General Cigar? 

        8    A.  I don't know the exact number.  Maybe half a dozen studies 

        9    or summaries of studies.  And there were other materials that I 

       10    saw. 

       11    Q.  Let me ask -- 

       12             MR. KRINSKY:  I think the witness is just continuing 

       13    his answer, your Honor. 

       14    Q.  I'm sorry.  Was there anything else you wanted to say? 

       15    A.  No.  There are other materials which I am not sure were 

       16    studies.  There were various other things. 

       17    Q.  Well, one of the studies he furnished you was a study 

       18    carried out for Mr. Shanken, isn't that correct? 

       19    A.  That is correct. 

       20    Q.  And other than that study and studies that had been done at 

       21    various times at the request of General Cigar in the ordinary 

       22    course of its business, what other studies were you given by 

       23    Mr. Krinsky? 

       24    A.  There was a study done by an organization called =ackaged 

       25    Facts, which was probably a summary of various studies.  If my 
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        1    memory serves me, there was one done by Esquire, and there 

        2    might have been some other studies like that, which may or may 

        3    have not been relevant but were there. 

        4    Q.  Aside from the material given you by Mr. Krinsky, did you 

        5    do any other research in this case? 

        6    A.  Well, I went on the Internet looking for some information. 

        7    Q.  What information? 

        8    A.  Well, for example, I found a Monroe -- well, I don't know 

        9    if I did it at the time of my report, but I looked up a study 

       10    done by Monroe Mendelsohn Research on readership of magazines, 

       11    and I am not sure when I did that. 

       12    Q.  Was it in connection with your work in this case? 

       13    A.  Well, Cigar Aficionado was one of the magazines that they 

       14    collected information on in addition to perhaps a hundred 

       15    others. 

       16    Q.  Did you use that information in rendering any opinion in 

       17    this case? 

       18    A.  I did not use that information in this direct testimony, 

       19    no. 

       20    Q.  Did you use it in preparing your, what I will call your 

       21    second report? 

       22    A.  I don't believe so. 

       23    Q.  So that we are all clear about this, I think we are, you 

       24    had done two different reports in this case, one on confusion 

       25    and one on awareness, is that fair to say? 
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        1    A.  No, one on confusion and one on a summary of the various 

        2    large amount of information that I received. 

        3    Q.  Well, thank you for that correction because the first 

        4    report was based on a survey that you supervised, right? 

        5    A.  Yes, designed and supervised. 

        6    Q.  And the second report was based on your summarizing other 

        7    reports, other survey reports and other items that had been 

        8    handed to you by Mr. Krinsky, right? 

        9    A.  That is correct. 

       10    Q.  Now, with respect to the year 1992, what quantitative data 

       11    sources did you have? 

       12    A.  In regard to that year, there was a survey done for Shanken 

       13    Publications, which was issued at the beginning of '92, may 

       14    have been conducted slightly earlier; there was information for 

       15    the year '92 done later on; there was mention of survey results 

       16    in the initial issue of Cigar Aficionado; and there was data on 

       17    the circulation of the initial issue of Cigar Aficionado. 

       18    Q.  OK. 

       19    A.  There was also an estimate of the number of premium users 

       20    in the market in the year 1992, and there may have been other 

       21    data which may have covered '92 and perhaps other years before 

       22    and after that. 

       23    Q.  As I understand what you have just said, is it OK with you 

       24    if I call it the Shanken study? 

       25    A.  Yes. 
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        1    Q.  Do you know what I am talking about? 

        2    A.  That would help. 

        3    Q.  You had the Shanken study and you had what Cigar Aficionado 

        4    said about the Shanken study in its premiere issue? 

        5    A.  Well, I don't know whether they were referring to that 

        6    study or not.  It was not clear whether they were referring to 

        7    that study in their Cigar Aficionado premiere issue. 

        8    Q.  Did you compare the study, the Shanken study to what they 

        9    said in Cigar Aficionado? 

       10    A.  To the extent I could by looking at the number of 

       11    respondents they mentioned, which was not the same.  So it 

       12    could have been another study or it could have been a subset of 

       13    that original study.  I don't know the answer. 

       14    Q.  Did you find any contradictions in what the Cigar 

       15    Aficionado magazine said and what the Shanken study said? 

       16    A.  The Cigar Aficionado mentions, had some numbers that were 

       17    different, but they had a sample size that was different.  I 

       18    think in the magazine they quoted 1,300 and in the actual study 

       19    in 1992 it was like 1,850 respondents.  So there is a 

       20    difference in the respondents they were referring to. 

       21    Q.  Did you attempt to determine by looking at the study 

       22    whether the 1,300 was indeed a subset of the 1,800? 

       23    A.  I tried to see whether there were any cross-tabulations 

       24    that would add up to that, but I didn't find any that met that 

       25    number. 
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        1    Q.  Were there any factual assertions purportedly based on the 

        2    study in Cigar Aficionado which differed from what you found in 

        3    the Shanken survey? 

        4    A.  If I recall correctly, in the magazine it probably 

        5    indicated more foreign travel than in the earlier study in 

        6    total. 

        7    Q.  Anything else that you can recall today? 

        8    A.  There was also a difference in a number relating to Cuban 

        9    cigars smoked, but it seemed to me that the definition of what 

       10    that meant was different in the two studies. 

       11    Q.  What was your understanding of what the definition was in 

       12    the Shanken survey? 

       13    A.  I don't recall the specific wording. 

       14    Q.  Do you recall what the definition was in the magazine? 

       15    A.  I don't recall the specific wording. 

       16    Q.  Were you troubled by the difference in definition? 

       17    A.  No, because I didn't know whether they were different 

       18    studies or not, and the Shanken study had a couple of 

       19    definitions that might have been appropriate. 

       20    Q.  So as you sit here today as a qualified marketing research 

       21    expert in this courtroom, having looked at both the Cigar 

       22    Aficionado premiere issue and the Shanken survey, you can't 

       23    tell whether the information in the Cigar Aficionado came from 

       24    the Shanken survey or from a different survey, is that fair? 

       25    A.  I can't tell.  I can only surmise. 
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        1    Q.  And you also said that you had certain information about 

        2    1992 apart from the Shanken survey and apart from Cigar 

        3    Aficionado, is that correct? 

        4    A.  Well, there was information that covered that year in terms 

        5    of, I believe, visits to Cuba and emigres from Cuba. 

        6    Q.  Now, with respect to whether the number, and I am now 

        7    talking quantities, the number of people who said that the 

        8    number of people, number of respondents who said that COHIBA 

        9    was the most preferred brand of cigar they normally smoked, was 

       10    your source for that in 1992 the Shanken survey? 

       11    A.  If you are citing something that I cited, then it would be 

       12    from the Shanken study. 

       13    Q.  Because you don't have any other place to look for that 

       14    number, right? 

       15    A.  For a number like that, correct. 

       16    Q.  And the same would be true for the number of respondents 

       17    who normally smoked COHIBA? 

       18    A.  That's correct. 

       19    Q.  And the same would be true for the number of respondents 

       20    who said it was the finest cigar ever smoked, that would also 

       21    be the Shanken survey? 

       22    A.  For that time period, yes. 

       23    Q.  Thank you, sir, for making -- keeping me to the point, 

       24    which is 1992.  I don't want either you or I to be confused 

       25    that we are talking about anything else. 
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        1             I am going to ask you to look at, sir, what has been 

        2    marked as D5 for identification.  It bears on the front M. 

        3    Shanken, Special Cigar Survey, January 1992. 

        4             MR. KIRBY:  Your Honor, I don't want to clutter 

        5    further.  Would you like a copy? 

        6             THE COURT:  Yes. 

        7    Q.  Now, you have studied this survey pretty carefully, haven't 

        8    you? 

        9    A.  I believe so. 

       10    Q.  And it would be fair to say, is it not, sir, that -- well, 

       11    let me ask you if you can find this. 

       12             I asked you whether your source, the only source that 

       13    you had for 1992, numerical source, quantitative resource for 

       14    an answer to the question most preferred brand of cigar 

       15    normally smoked would be this survey, right? 

       16    A.  Yes. 

       17    Q.  Now I am going to ask you, sir, the page in here is pretty 

       18    confusing so I am going -- did you find it confusing when you 

       19    were working with it? 

       20    A.  Not really. 

       21    Q.  OK.  It is just lawyers then. 

       22             Take a look at GC014278. 

       23    A.  I have it. 

       24    Q.  And that's headed, is it not, Most Preferred Brand of Cigar 

       25    Normally Smoked? 
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        1             Do you see that? 

        2             Now, there is a column there -- strike that. 

        3             Sir, let me ask you this:  You would agree with me, 

        4    would you not, that this question falls into the category of 

        5    unaided awareness? 

        6    A.  Yes. 

        7    Q.  So if I ask someone what's the most preferred brand of 

        8    cigar normally smoked, question mark, that's unaided? 

        9    A.  Yes. 

       10    Q.  And the Shanken survey reported among -- how many 

       11    respondents did you say there were?  1,800? 

       12    A.  1,848. 

       13    Q.  And this was -- I think we all know this, but you tell us 

       14    any way.  This is a survey of people in the United States, 

       15    right? 

       16    A.  It was conducted in the United States, yes. 

       17    Q.  So we are talking about awareness among people in the 

       18    United States? 

       19    A.  Yes. 

       20    Q.  And -- 

       21             MR. KRINSKY:  Objection, your Honor.  There is no 

       22    foundation that this study was about awareness. 

       23    Q.  Mr. Ossip, among those 1,800 respondents, and you're the 

       24    expert here so you tell me, is it a fact that ten of those 

       25    1,800 said that the most preferred brand of cigar normally 
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        1    smoked was COHIBA? 

        2    A.  What was the number you just cited? 

        3    Q.  Ten, one O. 

        4    A.  No, it is really 11. 

        5    Q.  Tell me how you get to 11. 

        6    A.  Well, you look at page 280, which picks up another person. 

        7    Q.  I am looking at the 280.  You are better at this than I am. 

        8             Let's agree you are right.  11, right? 

        9    A.  That is what it says. 

       10    Q.  And that the percentage, and you tell me if this changes, 

       11    is .5 percent, that is decimal point 5 percent, half of 1 

       12    percent, is that right? 

       13    A.  Yes.  It is probably .6, but it is pretty close. 

       14    Q.  Thanks.  Between .5 and .6? 

       15    A.  Yes. 

       16    Q.  And that if we go across here, and I may get confused by 

       17    this other mention, but under people whose income -- this is 

       18    now 1992 -- whose income is under $100,000, the percent of 

       19    people who said the most preferred brand of cigar normally 

       20    smoked would be .2 percent, decimal point 2 percent, is that 

       21    right? 

       22    A.  That is correct. 

       23    Q.  And the people whose income rose to be over $100,000, the 

       24    figure would be 1 percent, is that right? 

       25    A.  If you add the other person, 1.1. 
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        1    Q.  1.1. 

        2    A.  Right. 

        3    Q.  OK.  Thanks.  I may have to redo all my calculations. 

        4             If I look at the respondents who spent $3.50 or less 

        5    per cigar, the percent is zero? 

        6    A.  Correct. 

        7    Q.  But if I went to respondents who spend more than 3.50 per 

        8    cigar, the percent is 2.3 percent, is that correct? 

        9    A.  Plus 02 for the other part.  So it is 2.5. 

       10    Q.  2.302? 

       11    A.  2.5. 

       12    Q.  2.5.  OK. 

       13             So we have broken through to the single digits? 

       14    A.  Yes, we have. 

       15    Q.  And if I go -- do you notice something kind of weird about 

       16    this survey, isn't there, sir, that they have two question 4s. 

       17    Did you notice that? 

       18    A.  Yes.  It is not weird. 

       19    Q.  Tell me why it is not weird. 

       20    A.  Well, in a question like this what you might ask people is 

       21    something like, name all the brands of cigars you normally 

       22    smoke.  Which one is your most preferred brand.  So it could be 

       23    part of like a 4A and a 4B. 

       24    Q.  I see.  Can you tell from this survey whether that happened 

       25    here? 
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        1    A.  Can I tell if it happened like that? 

        2    Q.  Yes.  Can you tell that that is the way it was asked? 

        3    A.  It was most likely asked in some fashion like that.  It 

        4    might have been asked with most preferred first and then name 

        5    all the brands you smoke.  So I can't say which came first. 

        6    But it looks like one is a part of another. 

        7    Q.  Thank you.  I had been thinking Mr. Shanken's labeling was 

        8    weird, but thank you for clearing that up. 

        9             But it is fair to say that the other question, the one 

       10    you were just talking about now, we go from most preferred 

       11    brand of cigar normally smoked to all brands of cigars normally 

       12    smoked, that's another request that would be called unaided, 

       13    right? 

       14    A.  Yes. 

       15    Q.  And if we look at this, this is a kind of broader question, 

       16    isn't it?  It is not most preferred, it is all brands.  And we 

       17    go to the column for COHIBA, do you have that? 

       18    A.  On page 278?  Are we still on most preferred? 

       19    Q.  No, I thought we were now on -- 

       20    A.  We moved. 

       21    Q.  That is why question 4 seemed sort of weird to me.  But now 

       22    I am going to normally smoke, and I am on 285. 

       23    A.  285? 

       24    Q.  Yes. 

       25    A.  OK. 
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        1    Q.  That's also two 4s.  All brands of cigars normally smoked? 

        2    A.  Yes. 

        3    Q.  And there it indicates that amongst these 1,800 -- what was 

        4    it, 18 what? 

        5    A.  48. 

        6    Q.  -- 1,848, that 18 of them named COHIBA, right? 

        7    A.  Again, there is a maverick.  One gets added to that.  It is 

        8    19.  Page 288. 

        9    Q.  OK. 

       10             Now, I take it you don't know -- I am asking you, you 

       11    don't know why COHIBA's listed twice here, do you? 

       12    A.  Well, one could surmise -- 

       13    Q.  First of all, before you surmise, let's see if we can get 

       14    the record clear on this.  You don't know, do you? 

       15    A.  I can look at the way the heading over the listing of 

       16    brands which is Cuban, non-Cuban and other, and perhaps that 

       17    would tell me -- 

       18    Q.  Well -- 

       19    A.  -- what that means. 

       20    Q.  Well, it is up to you, sir, to tell me whether you know or 

       21    you surmise.  You pick.  Do you want to say you know or do you 

       22    want to say you surmise? 

       23    A.  Well, I don't know. 

       24    Q.  Why don't you tell me what you surmise. 

       25    A.  Well, I surmise that 18 people sorted it under COHIBA under 
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        1    Cuban and one person didn't specify Cuban or otherwise.  I have 

        2    no idea how they asked the question. 

        3    Q.  But when you say "sorted," you don't mean that somebody 

        4    else sorted, you mean the person self-identified, right? 

        5    A.  That is my surmise.  I obviously don't know because I don't 

        6    have the questionnaire. 

        7    Q.  But you do believe this is an unaided question? 

        8    A.  Yes. 

        9    Q.  You don't think this is aided, do you? 

       10    A.  By aided, do you mean providing people with a list? 

       11    Q.  Right. 

       12    A.  No, I don't believe so. 

       13    Q.  So you, sir, will agree to operate under your surmise, and 

       14    should we lump COHIBA together for this, both these COHIBAs and 

       15    make a statistic that encompasses both? 

       16    A.  Yes. 

       17    Q.  So you have been helpful.  I am sure you will continue to 

       18    be. 

       19             If we look at the total respondents naming COHIBA, it 

       20    comes out to 19 people out of the 1,848 under either category 

       21    and it totals 1.1 percent, right? 

       22    A.  Correct. 

       23    Q.  And if I look at people who make under $100,000 in 1992, 

       24    it's .3 percent, that's decimal point 3 percent.  And if I go 

       25    to the people over 100,000, I get 1.9 percent.  OK? 
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        1    A.  Correct. 

        2    Q.  And if I talk about people who spend under $3.50 for 

        3    cigars, it's .1 percent, decimal point 1 percent, is that 

        4    right? 

        5    A.  Correct. 

        6             (Continued on next page) 
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        1    Q.  And over $3.50 it rises to 4.1 percent, is that correct? 

        2    A.  That is correct. 

        3    Q.  Now, sir, each of these questions you have described as 

        4    unaided calls for the respondent to have tried the problem, 

        5    right? 

        6    A.  No.  Well, yes.  Correct.  I am sorry. 

        7    Q.  Thank you. 

        8             So both the questions 4 call for the person to have 

        9    tried the product? 

       10    A.  All those who normally smoke it have obviously tried it. 

       11    Q.  Yes.  Most preferred brand of cigar normally smoked also 

       12    have tried it, right? 

       13    A.  Yes. 

       14    Q.  Now, let's look at question 9, which also relates to 1992, 

       15    and I think that appears at page 293. 

       16    A.  Okay. 

       17    Q.  Okay. 

       18             Now, looking at the answers there, there is the 

       19    question is finest cigar ever smoked.  That is also an unaided 

       20    question, isn't it? 

       21    A.  Yes. 

       22    Q.  And there out of these 1848 respondents, 41 or 2.2 percent 

       23    said COHIBA, is that correct? 

       24    A.  That is correct. 

       25    Q.  And if I look at those who had an income under 100,000 who 
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        1    said that it was the finest cigar they ever smoked, it would be 

        2    1.2 percent, right? 

        3    A.  Yes. 

        4    Q.  And of those who had over $100,000 in income in 1992, it 

        5    would be 3.3 percent? 

        6    A.  That is correct. 

        7    Q.  And of those who spend 350 or less per cigar, it would be 1 

        8    percent, right? 

        9    A.  Yes. 

       10    Q.  But if you go to people who spend more than $3.50 per cigar 

       11    in this 1992 survey, we get 6.2 percent, is that correct? 

       12    A.  Yes, it is. 

       13    Q.  Now, you, sir, and I have used the word unaided, and you 

       14    have described these three questions as unaided, right? 

       15    A.  Yes. 

       16    Q.  And there is in fact another way of asking questions, and 

       17    that is aided, isn't that correct? 

       18    A.  Correct. 

       19    Q.  And in your second report, that is the one that you did 

       20    that was the summary report, not the one that involved your 

       21    original Internet survey, and in that report you state at page 

       22    8 that there are generally two measures of brand awareness, 

       23    aided and unaided, right? 

       24    A.  There are two general types of measures, yes. 

       25    Q.  And it's generally fair to say that unaided awareness 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           463 

             35TSEMP7                 Ossip - cross 

        1    measures the ability to recall a product from memory? 

        2    A.  Based on a cue that is offered the person. 

        3    Q.  And aided awareness measures the ability to recognize a 

        4    product when given prompts, is that correct? 

        5    A.  Yes. 

        6    Q.  So the obvious one would be have you heard of X?  That 

        7    would be a prompt.  That would be an aided question. 

        8    A.  Yes. 

        9    Q.  And you, sir, I believe, if I am correct, are familiar with 

       10    the book Keller's Strategic Brand Management? 

       11    A.  I have read about half a dozen pages of the book. 

       12    Q.  Did you read them in connection with this assignment from 

       13    Mr. Krinsky? 

       14    A.  I read it after it was referred to by Dr. Simonson. 

       15    Q.  And for the record, Dr. Simonson is the expert who is 

       16    testifying on behalf of General Cigar in this case, is that 

       17    right? 

       18    A.  Yes. 

       19    Q.  I should say more accurately he has been retained by 

       20    General Cigar in this case? 

       21    A.  Yes. 

       22    Q.  And before that you were not aware of Keller's Strategic 

       23    Brand Management? 

       24    A.  No. 

       25    Q.  You read half a dozen, six pages, of that after Dr. 
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        1    Simonson pointed that book out in his report, right? 

        2    A.  Roughly that amount.  I may have thumbed through some other 

        3    pages but that is about the number I have read. 

        4    Q.  But is that because you didn't think much of the book? 

        5    A.  No.  That was because I referred to the pages that were 

        6    relevant to comments that Dr. Simonson made. 

        7    Q.  Okay.  So you didn't really -- obviously you didn't study 

        8    the book but then you are not an academic, are you? 

        9    A.  No, I am not. 

       10    Q.  And you in the last ten years haven't published any 

       11    articles, have you? 

       12    A.  I may have published one which might have been the result 

       13    of a speech.  I am not sure what the date is. 

       14    Q.  And you have told us about certain of the teaching you did, 

       15    including -- did they call it General Foods University, by the 

       16    way? 

       17    A.  No. 

       18    Q.  It didn't have a cute name or anything like that? 

       19    A.  I don't think so. 

       20    Q.  But you taught there and you taught at Adelphi.  You taught 

       21    a course as Adelphi? 

       22    A.  Yes, and for the CASRO, which is a trade association. 

       23    Q.  But that is not what you do.  You do litigation support? 

       24    A.  For the last 17 years I have done work which largely 

       25    relates to legal issues, yes. 
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        1    Q.  Let me give you what has been marked for identification as 

        2    Defendant 183, which was a book by Kevin Lane Keller called 

        3    Strategic Brand Management -- and I am going to put in front of 

        4    the witness my only copy of the book, but I think he has aided 

        5    our task because I am also going to put certain pages of the 

        6    book in front of him and I am going to ask that these pages be 

        7    marked as 183A. 

        8             And I am going to ask you, Mr. Ossip, to tell me 

        9    whether the half dozen pages that you looked at in this book 

       10    are included in the excerpts that I put in front of you. 

       11    A.  I don't have the excerpts. 

       12    Q.  I missed the most important person, I apologize, or the 

       13    second most important person perhaps. 

       14             For the record, the pages I put in front of you of 

       15    Mr. Keller's book are 67, 68, 112, 453, 454, 456 and 457. 

       16             MR. KRINSKY:  I don't have 457 here. 

       17             Oh, I am sorry, I do.  I apologize. 

       18    A.  Is 455 excluded? 

       19    Q.  Well, it's certainly not in my copy. 

       20    A.  Well, neither is it here. 

       21    Q.  Okay. 

       22             Are these pages you looked at? 

       23    A.  I can look at my testimony which has an exhibit of those 

       24    pages. 

       25    Q.  Is that in front of you? 
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        1    A.  Yes. 

        2    Q.  Why don't you do that and so we are sure we are talking 

        3    about the same thing. 

        4    A.  There is a 455. 

        5    Q.  Okay.  I apologize. 

        6             Any other page that is missing or any other page that 

        7    is added that is not in the testimony? 

        8    A.  You have three pages that don't appear in the copy of my 

        9    testimony. 

       10    Q.  Does that mean you haven't read them?  And tell me what 

       11    they are. 

       12    A.  I will have to look at them to answer that.  There is at 

       13    least one of those pages that I am sure I have read. 

       14    Q.  Well, we will probably cover this, sir, as we go through 

       15    this. 

       16             I am going to ask you to look at page 67. 

       17    A.  Yes, I have that. 

       18    Q.  Do you have that? 

       19    A.  In front of me, yes. 

       20    Q.  Terrific. 

       21             Now, you would agree, would you not, that brand 

       22    awareness consists of brand recognition and brand recall 

       23    performance? 

       24    A.  Yes, but I think we have to be careful of some of the terms 

       25    here because I think Dr. Keller uses some terms differently 
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        1    than I do. 

        2    Q.  Well, thank you, sir.  I am going to give you a chance to 

        3    talk about that and I am sure if I don't Mr. Krinsky will. 

        4             But I take it you answered "yes, but," is that right? 

        5    A.  Well, could you repeat the question please? 

        6             MR. KIRBY:  Can I have the question and answer read 

        7    back please, your Honor? 

        8             THE COURT::  Yes. 

        9             (Testimony read) 

       10    A.  Yes, generally that is so. 

       11    Q.  And brand recall relates to consumers' ability to retrieve 

       12    the brand from memory when given the product category, the 

       13    needs fulfilled by the category or a purchase or usage 

       14    situation as a cue, do you agree with that? 

       15    A.  Well, there are other cues as well that are not included 

       16    here. 

       17    Q.  And you testified, have you not, that unaided awareness 

       18    talks about retrieving a brand from memory when given a cue, 

       19    right? 

       20    A.  Yes. 

       21    Q.  Okay.  And so he specified here certain cues and you say 

       22    there are other cues that could also be included? 

       23    A.  Yes. 

       24    Q.  Okay. 

       25             And that brand recognition, that is in the same page, 
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        1    sir, 67, and that is an aided awareness.  It's a synonym for 

        2    aided awareness, isn't it? 

        3             It relates to the consumer's ability to confirm prior 

        4    exposure to the brand when given the brand as a cue, do you 

        5    agree with that? 

        6    A.  Yes. 

        7    Q.  Sir, you have conducted two analyses of material given to 

        8    you designed to derive a figure for aided awareness of COHIBA 

        9    in the United States in various years from 1994 forward, is 

       10    that correct? 

       11    A.  What I did was I analyzed three studies that were available 

       12    done in 1994 and two of them in 1995, and I used two approaches 

       13    to try to arrive at a reasonable estimate of aided awareness 

       14    for COHIBA which was not collected in those studies, although 

       15    it was collected for a number of other brands.  So I tried to 

       16    arrive at reasonable estimates covering that time period. 

       17    Q.  Okay. 

       18             And, sir, if I am not wrong, each of those surveys 

       19    that you performed your operation or your double analyses 

       20    contained information with respect to unaided awareness of 

       21    COHIBA, did they not? 

       22    A.  That is correct. 

       23    Q.  Now, you, sir, did not perform any quantitative 

       24    manipulation of the Shanken 1992 figures, did you? 

       25    A.  For what purpose? 
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        1    Q.  For any purpose. 

        2    A.  Well, yes, I did. 

        3    Q.  Okay. 

        4             You developed certain formulas which you utilized to 

        5    make or give opinions about aided awareness in 1994 and 1995, 

        6    right? 

        7    A.  Yes. 

        8    Q.  Did you apply those formulas to the Shanken survey? 

        9    A.  Those formulas could not be applied to the Shanken survey 

       10    because the Shanken survey did not get awareness data. 

       11    Q.  So the answer is you did not apply it to the Shanken 

       12    survey? 

       13    A.  Not those formulas, no. 

       14    Q.  Not those formulas, okay. 

       15    A.  Your question was more inclusive than that. 

       16    Q.  I apologize, sir.  I am trying to be precise but I am glad 

       17    that you are. 

       18             Now, there are no aided awareness questions with 

       19    respect to COHIBA in the Shanken data, are there? 

       20    A.  No, there are not. 

       21    Q.  And three questions that Shanken did ask or had asked for 

       22    him by his surveyors were, you agreed, unaided but you are now 

       23    telling us that they didn't test awareness of COHIBA? 

       24    A.  That is correct. 

       25    Q.  Is it fair to say that anyone who tried COHIBA and said it 
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        1    was his favorite cigar was aware of COHIBA? 

        2    A.  They would be among the people who were aware of COHIBA. 

        3    Q.  And is it fair to say that people who said it was a cigar 

        4    they would normally smoke would be aware of COHIBA? 

        5    A.  Yes. 

        6    Q.  And it is fair to say that people who say it's their 

        7    favorite cigar among the ones that normally smoked would be 

        8    aware of COHIBA? 

        9    A.  Yes. 

       10    Q.  Right? 

       11    A.  Yes. 

       12    Q.  And you have numbers from Shanken for each of those 

       13    categories, right? 

       14    A.  Yes. 

       15    Q.  Do you have numbers for Shanken for any other category? 

       16    A.  Numbers which appear in the Shanken study, no. 

       17    Q.  So in order to get a number for total awareness, aided or 

       18    unaided, in your judgment you have to do something, right? 

       19    A.  Correct. 

       20    Q.  Now, with respect to the Shanken survey, I am now asking 

       21    you a quantitative question, and that is how did you get from 

       22    the numbers in the Shanken survey to a different number? 

       23             MR. KRINSKY:  Objection. 

       24             THE COURT:  Overruled. 

       25    A.  How did I get to a different number in the Shanken study? 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           471 

             35TSEMP7                 Ossip - cross 

        1    Q.  To a different number than the numbers that are in the 

        2    Shanken survey. 

        3    A.  I am not quite sure what you are referring to.  I have 

        4    something in mind but you may not be referring to it. 

        5    Q.  Well, let's try it this way, and let's come back to this, 

        6    sir. 

        7             You believe that the appropriate measure for awareness 

        8    in this case is aided awareness and you believe that a product 

        9    or a brand -- there would be awareness of a brand if there were 

       10    50 percent or more who had either awareness of that brand, is 

       11    that correct? 

       12             MR. KRINSKY:  Objection. 

       13             THE COURT:  Sustained. 

       14    Q.  I will try again. 

       15             Sir, what is the measure, as far as you are concerned, 

       16    of when a brand is famous? 

       17             MR. KRINSKY:  Objection, your Honor.  That is a legal- 

       18             THE COURT:  I just didn't hear. 

       19    Q.  When a brand is famous. 

       20             MR. KRINSKY:  Objection.  It's a legal question, your 

       21    Honor. 

       22             THE COURT:  Overruled.  He is an expert. 

       23    A.  Well, it is a legal question obviously and my opinion may 

       24    matter or may not matter, but -- 

       25    Q.  I didn't hear what you said. 
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        1             THE COURT:  It was sort of a disclaimer. 

        2             THE WITNESS:  What if I said 20 percent, would you 

        3    have accepted that? 

        4             You know, it depends on circumstances.  It may depend 

        5    on the category.  I just picked that as a rule of thumb and I 

        6    cited the majority as being sort of my rule of thumb for 

        7    famous. 

        8             THE COURT:  Good.  I am glad you understand it. 

        9             20 percent, you mean an awareness of 20 percent? 

       10             THE WITNESS:  Well, we are talking -- 

       11             THE COURT:  Of the people? 

       12             THE WITNESS:  We are talking about awareness, 

       13    recognition in effect. 

       14             THE COURT:  And that is what you are saying.  If 20 

       15    percent are aware it's famous? 

       16             THE WITNESS:  No, that is not what I am saying. 

       17             THE COURT:  Oh. 

       18             THE WITNESS:  I was being facetious and I apologize. 

       19             I said would he have asked me the question if I said 

       20    20 percent, and I am saying -- 

       21    Q.  But to help me and the court, when we get rid of the 

       22    facetiousness, that what you have testified is that it requires 

       23    50 percent, a majority in order to be famous, right? 

       24    A.  That is sort of a rule of thumb that I have, whether it's 

       25    relevant or not. 
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        1             THE COURT:  It's 50 percent of what? 

        2             THE WITNESS:  Of those saying who have heard of it. 

        3    Q.  So it's 50 percent of those who have heard of it? 

        4    A.  50 percent of whatever universe you are interested in have 

        5    heard of it. 

        6    Q.  Okay.  That is slightly different.  50 percent of the 

        7    universe, whether that universe be United States as a whole or 

        8    cigar smokers as a whole -- 

        9    A.  Whatever is relevant. 

       10    Q.  Or premium cigar smokers as a whole in '92, 50 percent have 

       11    heard of it, is that your testimony? 

       12    A.  Yes, that was my testimony.  50 percent of a relevant 

       13    universe, however you define relevant. 

       14    Q.  Have heard of it, then it would be famous? 

       15    A.  By the definition I used. 

       16    Q.  By the definition you used. 

       17    A.  Although if I may qualify that, I know that there are 

       18    brands that have been considered famous with numbers down in 

       19    the thirties, cases where they have occurred.  So that was the 

       20    number I mentioned I guess in a deposition. 

       21    Q.  50? 

       22    A.  50. 

       23    Q.  But now you are mentioning another number, right? 

       24    A.  Yes. 

       25    Q.  That some other people or some other cases have considered 
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        1    a brand famous when it got as low as 30, is that right? 

        2    A.  In the thirties, yes. 

        3    Q.  In the thirties? 

        4    A.  Yes. 

        5    Q.  Is that different than 30? 

        6    A.  Yes, higher than 30. 

        7    Q.  And tell me those cases. 

        8    A.  I don't know the cases but I referred to them in another 

        9    case that I was a part of. 

       10    Q.  Well, is it one product, one brand, more than one? 

       11    A.  I don't know, but I am saying that there are other cases 

       12    where the definitions range maybe 37, 38, 40, in that area. 

       13    Q.  But you can't tell me the case, the brand? 

       14    A.  No, I don't recall that. 

       15    Q.  Can you tell me the year? 

       16    A.  I don't recall that. 

       17    Q.  But you can recall that you have testified in this case 

       18    that 50 percent, a majority -- 

       19    A.  Yes. 

       20    Q.  And that is 50 percent of the people who have heard of it? 

       21    Strike that. 

       22             50 percent of the people have heard of it. 

       23    A.  Yes. 

       24    Q.  That is what you said, okay. 

       25             Now, there is nothing in your judgment, as I 
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        1    understand it -- let me take this in pieces. 

        2             In the 1994 survey, before you start doing 

        3    manipulations to the data, is there any number in there that 

        4    says that 50 percent of the respondents had heard of COHIBA in 

        5    1994? 

        6    A.  There is no measurement of that topic. 

        7    Q.  That survey does tell us, though, that a certain percentage 

        8    were aware of COHIBA, doesn't it? 

        9    A.  It tells us a certain percentage volunteered the name 

       10    COHIBA when asked to name brands of cigars. 

       11    Q.  Which means they were aware of COHIBA? 

       12    A.  Yes. 

       13    Q.  Okay.  What percentage was that in 1994? 

       14    A.  If my memory serves me, probably 18-1/2 percent or on that 

       15    order. 

       16    Q.  Do you want to look at your report and get the number? 

       17    A.  I am sorry, I was quoting trial.  It was 14-1/2 percent in 

       18    the '94 study, unaided recall. 

       19    Q.  And in February of 1995, the number was 17.1 percent, 

       20    right? 

       21    A.  Correct. 

       22    Q.  And in May of '95 it was close -- a little lower, it was 

       23    16.7 percent, is that right? 

       24    A.  That is correct. 

       25    Q.  And there was a survey done in 1996, right? 
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        1    A.  Yes. 

        2    Q.  And that number in 1996 -- and you had that survey and the 

        3    materials furnished to you by Mr. Krinsky, right, the 1996 

        4    survey? 

        5    A.  Yes. 

        6    Q.  And the 1996 survey was 5 percent, is that right? 

        7    A.  That is correct, but the 1996 study seemed to be an 

        8    anomaly. 

        9    Q.  I am sorry, I know you are volunteering this answer but you 

       10    go ahead and finish what you are volunteering. 

       11    A.  It seemed to be an anomaly and I believe Dr. Simonson 

       12    agreed with that. 

       13             THE COURT::  I am sorry, I just didn't hear it. 

       14             THE WITNESS:  I believe that the 1996 study was an 

       15    anomaly and I believe that Dr. Simonson agreed with that. 

       16    There was a tremendous dropoff in unaided awareness of almost 

       17    all the brands although the aided awareness numbers were not 

       18    too far from the ones we have been looking at.  But the unaided 

       19    dropped off dramatically. 

       20    Q.  Okay. 

       21             And the one possible explanation for that, sir, that I 

       22    believe you have testified to is that the population surveyed 

       23    was broader, is that correct? 

       24    A.  That is a possible explanation but it didn't seem to affect 

       25    the aided awareness much. 
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        1    Q.  Okay. 

        2             So, sir, so I am clear on the record, by going to the 

        3    materials in the boxes, and you said there were boxes that were 

        4    furnished to you, you could have taken a figure, a series of 

        5    figures with respect to awareness of COHIBA in the United 

        6    States and those figures would -- directly from the reports -- 

        7    and they would have been 14.5 percent, 17.1 percent, 16.7 

        8    percent, and if you considered '96, 5 percent, are right? 

        9    A.  Yes, but they would be unaided awareness obtained in a 

       10    certain way with a certain cue and obtained in a telephone 

       11    interview which I believe puts limitations on how many brands 

       12    people name for an unaided question. 

       13    Q.  Thank you. 

       14             Now, each of these surveys also contain information 

       15    about aid of awareness of certain brands but not COHIBA, is 

       16    that correct? 

       17    A.  That is correct. 

       18    Q.  And, sir, you devised a method which you have never used 

       19    before to convert in your mind aided awareness -- excuse me, 

       20    unaided awareness to aided awareness, right? 

       21    A.  Yes, it was never used before because -- 

       22    Q.  My question was you never used it. 

       23    A.  All right, you are correct. 

       24    Q.  Okay. 

       25             And it is not found in any book, right? 
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        1    A.  I haven't seen it in any book. 

        2    Q.  You have never heard or been told of it by anyone either, 

        3    have you? 

        4    A.  Not that I am aware of. 

        5    Q.  Do you have colleagues who work for you in your position of 

        6    legal survey advice?  Do you have people who work with you? 

        7    A.  There are people I hire to execute studies but I am a lone 

        8    practitioner. 

        9    Q.  You are the only practitioner is the question. 

       10             And it's fair to say, sir, isn't it, that you came up 

       11    with this new and unique method by looking at the data that had 

       12    already been collected in these studies? 

       13    A.  Yes, my method was derived by using the data that was 

       14    available in the studies. 

       15    Q.  So you started with your assignment from Mr. Krinsky, 

       16    right?  You had that.  That is where you started. 

       17    A.  Yes. 

       18    Q.  You went on to find that you had very low unaided awareness 

       19    data presented in the studies that were handed to you in the 

       20    box which would not come anywhere near 50 percent, or even 30 

       21    percent, and you devised another method which you had never 

       22    used before, never seen anywhere before, and never heard of 

       23    anywhere to change those unaided awareness figures to aided 

       24    awareness figures which in every case for every year were 

       25    higher than 50 percent, isn't that correct? 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           479 

             35TSEMP7                 Ossip - cross 

        1             MR. KRINSKY:  Objection. 

        2             THE COURT:  Overruled. 

        3    A.  I can only answer that by answering the various parts. 

        4             You said the numbers were low.  The numbers for 

        5    unaided awareness are not low when you consider that COHIBA is 

        6    a brand that is not readily available and is the highest priced 

        7    of the cigar brands. 

        8             The unaided awareness numbers for COHIBA were higher 

        9    than for 3 or 4 other brands that were surveyed in the 3 

       10    studies that you are referring to. 

       11             Secondly, almost by definition, in fact by definition 

       12    aided awareness is higher than unaided awareness. 

       13             Another factor to consider is that the unaided 

       14    awareness was obtained by asking a question about brands of 

       15    cigars.  If the question, for example, had been to name brands 

       16    of Cuban cigars or name brands of very expensive cigars, one 

       17    wonders whether the awareness of COHIBA would have gone up 

       18    substantially. 

       19             Another factor that I mentioned, and I will elaborate, 

       20    is -- and you have said if someone has tried a brand they are 

       21    obviously aware of it.  Well, the trial numbers for COHIBA and 

       22    for each of the other brands in the study, and they are all 

       23    volunteered trials, meaning they mentioned the name, the 

       24    volunteered trial exceeds the unaided awareness number for 

       25    every one of the brands.  So unaided awareness is what it is. 
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        1    It's a measure of the brands that come to mind when you are 

        2    given a cue. 

        3             Now, unaided awareness and trial were unaided 

        4    measures.  On average the respondents in those 3 studies 

        5    mentioned, if my memory serves me, 6.8 brands they had tried 

        6    but when asked to name brands unaided, brands of cigars, they 

        7    only named 4.4.  So if everyone named brands they tried, they 

        8    missed one-third of the brands they had ever tried. 

        9             There is also another factor.  There are people who 

       10    are aware of brands that they have never tried, and that is 

       11    evident for all the other brands in the study. 

       12             So all those factors lead me to the following 

       13    conclusion:  That the unaided awareness number for COHIBA, 

       14    given it's lack of availability, was not low; that unaided 

       15    awareness is not the same as aided awareness, and the unaided 

       16    awareness was obtained by a given cue in a telephone interview 

       17    survey where respondents are not taking a lot of time to think 

       18    and where the interviewer has a pretty long interview to get 

       19    through and is not just leaving silent air and saying any more, 

       20    any more, any more. 

       21             So all these factors lead me to conclude that the 

       22    unaided awareness number in general, for all the brands, is 

       23    probably low and would have been higher under different 

       24    conditions, particularly for a Cuban origin cigar that is not 

       25    legally available in the United States. 
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        1    Q.  Are you finished? 

        2    A.  Yes. 

        3    Q.  Sir, you would agree, would you not, that the most 

        4    appropriate way to obtain information about awareness of a 

        5    particular brand is at the time you were interested in knowing 

        6    what the awareness was that you would conduct a survey which 

        7    would begin by asking questions that were unaided and would 

        8    gradually, or perhaps not so gradually, move into aided 

        9    awareness questions so that you would have contemporaneously 

       10    with the period in which you were interested in the information 

       11    both aided and unaided awareness data? 

       12    A.  Yes. 

       13    Q.  Were you in the courtroom during any portion of the 

       14    testimony in this case up until now? 

       15    A.  No. 

       16    Q.  Did you read any of the transcripts? 

       17    A.  No. 

       18    Q.  Did anyone tell you what Ms. Lopez testified to about 

       19    surveys? 

       20    A.  No. 

       21    Q.  Is it your practice, sir, as an expert to ignore the 

       22    information that is received in the court prior to your 

       23    testimony? 

       24    A.  It is my practice to at that point to have the lawyers 

       25    decide what it is I am supposed to hear or know.  I have no 
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        1    knowledge when I am supposed -- when I can be in court and when 

        2    I can't be in court. 

        3             THE COURT:  You will be a bit longer with this 

        4    witness? 

        5             MR. KIRBY:  Your Honor, you are correct. 

        6             Can I ask just one more question, because I have a 

        7    feeling that I am going to be sat down, because I will be 

        8    longer. 

        9             THE COURT:  Yes. 

       10    Q.  It's fair then for me to assume, sir, that the lawyers did 

       11    not give you any information about what transpired in this 

       12    courtroom up until the time you got on the witness stand? 

       13    A.  You are correct. 

       14             MR. KIRBY:  Thank you. 

       15             Thank you very much, your Honor. 

       16             THE COURT:  Okay.  Tomorrow morning at 9:30. 

       17             Have a pleasant evening.  Thank you very much. 

       18             (Trial adjourned to to May 30, 2003 at 9:30) 

       19 
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       21 
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       23 

       24 

       25 
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        1             MR. KRINSKY:  Maybe we can turn the mic off because 

        2    the sound is breaking up. 

        3    Q.  Mr. Ossip, I understood, I think, through the mic, that you 

        4    said no, is that right? 

        5    A.  That's correct, I said no. 

        6    Q.  And did you read any other testimony in this trial last 

        7    night? 

        8    A.  No, I did not. 

        9    Q.  Now, Mr. Ossip, what we are talking about here in the data 

       10    you're looking at and indeed in the Shanken data, if I can call 

       11    it that, is survey data, is that right? 

       12    A.  That's correct. 

       13    Q.  How would you describe a survey to a layman?  What is a 

       14    survey? 

       15    A.  A survey typically involves selecting some people to 

       16    question about a given subject, usually with a specified 

       17    questionnaire prepared in advance. 

       18    Q.  And a random survey is a subset of a survey? 

       19    A.  Random describes a way of selecting respondents. 

       20    Q.  Would you call the surveys that you have had available to 

       21    you here, the Shanken survey, the various surveys that came 

       22    from General Cigar's files, random surveys? 

       23    A.  Not in the technical definition of the term. 

       24    Q.  And why is that? 

       25    A.  Well, the way the term random is used means that you have a 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           487 

             35UHEMP1                 Ossip - cross 

        1    universe of respondents.  Let's assume the universe consists of 

        2    all the people in the courtroom right now and you took a random 

        3    sample of them, for example, every fourth one, that would be a 

        4    random sample.  If you took a sample of people walking by the 

        5    courtroom, I'm not sure what it would be a random sample of. 

        6             So random generally means you know your universe and 

        7    you have made a selection in a way that you know the odds of 

        8    each person being selected.  If I picked every fourth one here, 

        9    the odds of you being selected are one out of four. 

       10    Q.  All right.  Is it fair to say that, as a general statement, 

       11    that people do surveys because they want the results to be 

       12    projectable? 

       13    A.  Yes, typically they want the results to be indicative of 

       14    what they would get theoretically if they had interviewed the 

       15    entire group from which their respondents are drawn. 

       16    Q.  For example, so that I understand this, if there were 3 

       17    million cigar smokers in 1992, one way to find out what they 

       18    knew is to ask each one of them, right? 

       19    A.  That would be a census, yes. 

       20    Q.  And a survey is different than that because you have a 

       21    smaller group of people and you ask them questions and you hope 

       22    to do it in such a way that it gives you some information about 

       23    the 3 million, is that right? 

       24    A.  Yes. 

       25    Q.  Do you have enough information to tell us whether or not 
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        1    the Shanken survey was an appropriate survey? 

        2    A.  Well, what do you mean by appropriate? 

        3             It is rare that a survey in the business world is 

        4    based on a random sample. 

        5    Q.  Let me ask it this way then, because perhaps we can move 

        6    through this quickly, or maybe not. 

        7             Would you consider the Shanken survey projectable or 

        8    indicative? 

        9    A.  The Shanken survey was drawn apparently -- 

       10    Q.  Sir, if you could just answer that question and then let me 

       11    ask some more questions. 

       12    A.  I'm sorry.  Could you repeat that, please? 

       13    Q.  The question was, do you consider the Shanken survey a 

       14    survey that is indicative or projectable to a larger 

       15    population? 

       16    A.  It probably provides some general indication of attitudes 

       17    of cigar smokers at that point in time, but it is drawn from a 

       18    universe that is not composed of all cigar smokers. 

       19    Q.  And you know what universe it was drawn from? 

       20    A.  From looking at the report, which is the basis of my 

       21    information, it is drawn from several lists, apparently lists 

       22    of cigar smokers. 

       23    Q.  Can you remember which lists? 

       24    A.  Well, the list that makes up the largest component of the 

       25    sample consists of subscribers to the Wine Spectator, which is 
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        1    a magazine that was published by Shanken, and then there are 

        2    other lists.  General Cigar provided a list or their list was 

        3    used, Consolidated Cigar, JR, which is a retailer, I believe 

        4    Dunhill, and perhaps another one. 

        5    Q.  So is it fair to say that it was a Wine Spectator 

        6    subscriber list plus information from various cigar companies? 

        7    A.  Yes.  Cigar companies and retailers, yes. 

        8    Q.  Cigar companies and retailers. 

        9             So it was a survey among people who were wine drinkers 

       10    or cigar smokers? 

       11    A.  It was a survey with people selected from very specific 

       12    little universes. 

       13    Q.  What about the other surveys that you had available to you, 

       14    which came out of the General Cigar files, right? 

       15    A.  Yes. 

       16    Q.  Were those surveys, you had one in '94, right, two in '95, 

       17    one in '96, is that right? 

       18    A.  Yes, and several others after that. 

       19    Q.  Several others in '98 and so forth? 

       20    A.  Yes. 

       21    Q.  Let's take the '94 and '95 ones, because you used those 

       22    surveys? 

       23    A.  Yes, I did. 

       24    Q.  Do you consider the '94 surveys to be surveys that are 

       25    indicative or projectable? 
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        1    A.  I really can't answer that with a yes/no.  I don't have a 

        2    lot of information about how the sample was drawn.  I can make 

        3    some conjectures based on the surveys that followed those 

        4    three, but it would seem to me -- 

        5    Q.  Sir, you have to be very clear -- 

        6             MR. KRINSKY:  I think we should let him finish his 

        7    answer, your Honor. 

        8             THE COURT:  Yes.  Go ahead, finish. 

        9    A.  I was saying, I don't know the exact universe that the 

       10    sample was drawn from, but it appears to me that those three 

       11    surveys are similar to the ones that followed, which means that 

       12    they were drawn from a panel of respondents that are maintained 

       13    by research companies, people who agree to cooperate in 

       14    surveys.  And because cigar smoking involves a small percentage 

       15    of the population, you have to screen a lot of panelists to 

       16    find those who have a smoker in the household and then that 

       17    smoker is contacted by telephone and the interviews are 

       18    conducted.  So most of the studies that General Cigar had, had 

       19    done, were based on telephone interviews with people previously 

       20    screened.  Those people being members of a panel. 

       21             There were several studies, like '98, '99, 2000, I 

       22    believe, that were done the same way, but they were conducted 

       23    via the mail, so that these panelists who qualified by being a 

       24    cigar smoker were queried by a mail questionnaire as opposed to 

       25    the earlier years in which a telephone questionnaire was used. 
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        1    Q.  Now let me see if we can clear this up.  You are 

        2    conjecturing as to how the '94, '95 surveys were conducted, is 

        3    that correct? 

        4    A.  Yes, by looking at the studies that followed it and by 

        5    looking at the information and sample sizes.  But I was given 

        6    no information specific to how those studies were actually 

        7    conducted. 

        8    Q.  I am not being critical, I just want to be sure I 

        9    understand. 

       10             That is a conjecture based on later surveys which 

       11    appear to you to be similar, right? 

       12    A.  Yes. 

       13    Q.  And with that qualification in mind, that you are not 

       14    really sure about how they were conducted, do you consider 

       15    those surveys to be indicative, predictive, projectable? 

       16    A.  I would say it is indicative. 

       17    Q.  Is that a lower order than projectable? 

       18    A.  When you say projectable, it is projectable to the universe 

       19    from which it is drawn, and if it is a panel of people like the 

       20    other studies, theoretically it is projectable to that panel. 

       21    Those panels are commonly used and because you can't do a 

       22    census and because you can't really do a random probability 

       23    sample, firms use that information and make the assumption that 

       24    it is a reasonable group of respondents which allows them to 

       25    make some projection of what the larger universe would respond, 
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        1    how the larger universe would respond. 

        2    Q.  But you didn't feel uncomfortable about using the results 

        3    of those surveys in your analysis, is that correct? 

        4    A.  No, I was not uncomfortable.  Those were the surveys that 

        5    were available and I used them and I wasn't uncomfortable. 

        6             MR. KRINSKY:  Could we have clarification about which 

        7    surveys we are talking about, your Honor? 

        8    Q.  Mr. Ossip, you understood that I was talking about in '94, 

        9    the two '95 surveys? 

       10    A.  Yes. 

       11             MR. KIRBY:  Now it is clear on the record. 

       12             Excuse me. 

       13    Q.  Now, Mr. Ossip, you understood, I take it, that those 

       14    surveys were taken by General Cigar in the ordinary course of 

       15    their business, not as part of this litigation, is that 

       16    correct? 

       17    A.  I believe that's correct. 

       18    Q.  Do you know when this litigation began? 

       19    A.  A number of years ago.  I don't know exactly when. 

       20    Q.  Would '97 refresh your recollection? 

       21    A.  Well, that's the year that General Cigar COHIBA was 

       22    launched, so that might be reasonable. 

       23    Q.  When you were preparing to use these studies, did you ask 

       24    any questions about where the studies came from other than from 

       25    General Cigar's files? 
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        1    A.  Did I ask where they came from? 

        2    Q.  Yes. 

        3    A.  It was my understanding they came from the files of General 

        4    Cigar. 

        5    Q.  And that's all you knew about them? 

        6    A.  In answer to that question, essentially yes. 

        7    Q.  When you analyzed data -- let me ask this more generally, 

        8    sir. 

        9             When you analyze a particular set of data, you keep in 

       10    mind the specific goal you are trying to accomplish, don't you? 

       11    A.  Well, I keep in mind the questions I am trying to get 

       12    relevant information about.  I would answer it that way. 

       13    Q.  Let me ask you this, sir.  What you did, among other 

       14    things, with the data you had in front of you, was to study the 

       15    relationship or correlation at a given point in time between 

       16    aided and unaided awareness, isn't that correct? 

       17    A.  I looked at the differences between those two measures, 

       18    yes. 

       19    Q.  And it's fair to say that in doing that analysis you wanted 

       20    to know your purpose in studying it, is that right? 

       21    A.  I don't understand your question, sir. 

       22    Q.  Well, let me ask you this, sir.  In order to determine the 

       23    relationship for a given product at a given time between its 

       24    unaided awareness and its aided awareness, what would you want 

       25    to know about the product? 
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        1    when you ask me some of these questions, having a background as 

        2    a marketing research practitioner, I'm looking at what is the 

        3    purpose.  How could I answer the question when there could be 

        4    various purposes.  Brands in various stages of development. 

        5    Brands collecting these measures for various purposes.  So I 

        6    find it difficult to answer in one dimension." 

        7             Do you remember being asked that question and giving 

        8    that answer, sir? 

        9    A.  Not specifically, but the answer I gave you a moment ago is 

       10    in the same frame as this. 

       11    Q.  OK.  That is somewhat more expansive than I don't 

       12    understand.  You explain why you don't understand. 

       13    A.  Right. 

       14    Q.  Now, sir, you did understand from reading the surveys that 

       15    you received from General Cigar that General Cigar was not 

       16    conducting those surveys which covered many brands to determine 

       17    how famous COHIBA was, were they? 

       18    A.  No, they were not. 

       19    Q.  But you looked at the data because you wanted to figure out 

       20    whether you could find out what aided awareness for COHIBA was 

       21    in '94 or '95 by studying that data, right? 

       22    A.  Yes. 

       23    Q.  And your purpose in studying it, your hope in studying it, 

       24    was that you would find that you got a number over 50 percent, 

       25    right? 
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        1    A.  That would be a number that would be favorable for my 

        2    client, but I was studying it to try to see what data would be 

        3    available to help me come up with a reasonable approach to 

        4    estimating what that missing number was. 

        5    Q.  Now, you already told us, and I think it is sort of common 

        6    sense, isn't it, that a given brands aided awareness will 

        7    generally be higher than its unaided awareness, right? 

        8    A.  Yes. 

        9    Q.  And in these three studies, you had information about the 

       10    unaided awareness of COHIBA, didn't you? 

       11    A.  Yes. 

       12    Q.  In '94 and '95? 

       13    A.  Yes. 

       14    Q.  And you had at least two measures of unaided awareness of 

       15    COHIBA available to you in those studies, right? 

       16    A.  Well, what do you mean by two measures? 

       17    Q.  Well, one was a pure unaided awareness question and one was 

       18    a question about trial, right? 

       19    A.  Those are two different questions, yes. 

       20    Q.  Two different questions, but both provided information 

       21    about unaided awareness, right? 

       22    A.  Yes. 

       23    Q.  You are hesitating, sir. 

       24             Do you believe that the trial question was closer to 

       25    aided awareness than unaided awareness? 
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        1    A.  No.  I'm trying to determine what you are really aiming 

        2    for.  My assumption is, if I volunteer that I tried a product, 

        3    then I am obviously aware of it.  So those who try are aware of 

        4    it; those who say I'm aware of it, whether they are triers or 

        5    not, are also aware of it on an unaided basis. 

        6    Q.  So I think we are in agreement, but you don't really have 

        7    much doubt of what my purpose is, do you?  Do you? 

        8    A.  Your short-term purpose, no.  I don't know what your 

        9    short-term purpose is. 

       10    Q.  And you know I don't have much doubt about what your 

       11    purpose was in writing this survey? 

       12             MR. KRINSKY:  Humorous, your Honor, but objectionable. 

       13             THE COURT:  I guess that is true, but it was humorous 

       14    enough. 

       15    Q.  Now, sir, you know that other than the fact that aided 

       16    awareness is going to be higher than unaided awareness, that 

       17    individual brands within the same product category could have 

       18    different relations between aided and unaided awareness, right? 

       19    A.  Yes. 

       20    Q.  And you in your direct testimony at paragraph 5 have stated 

       21    there is no standard way to use unaided awareness to estimate 

       22    aided awareness, right? 

       23    A.  Correct. 

       24    Q.  And you wanted to get an aided awareness number for COHIBA 

       25    in '94 and '95, didn't you? 
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        1    A.  Yes. 

        2    Q.  And you used two different methods to construct a number 

        3    for COHIBA aided awareness in '94, '95, didn't you? 

        4    A.  Yes. 

        5    Q.  And both of these methods were methods that you devised on 

        6    your own, as you told us yesterday? 

        7    A.  Yes, because -- well, I won't give you reasons, but yes. 

        8    Q.  And my recollection was you said that you didn't find it in 

        9    textbooks, you didn't find it anywhere, that you looked at the 

       10    data you had and came up with a method, the Ossip method, is 

       11    that right? 

       12    A.  I looked at the data that was available.  If one was really 

       13    interested in aided and unaided for a given brand, one would 

       14    survey it.  It is rare that one has the opportunity to look 

       15    over studies, proprietary studies done by another company.  So 

       16    there would be little occasion for anyone to use any 

       17    methodology to arrive at the missing number because of the 

       18    circumstances I have just indicated.  If you want it, you get 

       19    it.  And it is rare you are going to look at someone else's 

       20    information and say, hey, there is a missing number, how can I 

       21    arrive at what that number might be. 

       22    Q.  And in your long career, it has never happened to you 

       23    before, right? 

       24    A.  That I have had the opportunity to look at these numbers of 

       25    studies from another company, that is very rare. 
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        1    Q.  You have never done it before? 

        2    A.  I don't recall that I have looked at this much data. 

        3    Q.  And you have never constructed this analytical framework 

        4    for converting unaided awareness to aided awareness, right? 

        5    A.  Not that I recall. 

        6    Q.  Have you, once you developed this method, which is 

        7    published for our benefit in your direct testimony and in your 

        8    second report, have you published an article setting out the 

        9    Ossip method? 

       10    A.  No. 

       11    Q.  So there is no way that I could check peer reviews to 

       12    determine how your peers have reacted to the Ossip method, 

       13    right? 

       14    A.  Not unless you ask them.  Yes. 

       15    Q.  And based on what you told me before, I take it that the 

       16    Ossip method might or might not apply to trying to figure out 

       17    aided awareness of a car from knowing the unaided awareness of 

       18    a car, right? 

       19    A.  I wouldn't call it the Ossip method.  It is an approach 

       20    that I used and the approach relates to the category to which 

       21    it was applied.  It would not relate necessarily to cars. 

       22    Q.  So the category to which it was applied -- and, sir, I am 

       23    sorry.  If there is another word you would like me to call the 

       24    method, I called it the Ossip method because according to your 

       25    testimony you are the only one who has ever practiced that 
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        1    Q.  And, sir, you only used it with respect to cigars in '94 

        2    and two '95 studies, is that right? 

        3    A.  I am just thinking of the other studies.  Yes. 

        4    Q.  So did you check it against other studies that were 

        5    available to you, like the 2000 study? 

        6    A.  Yes, I did. 

        7    Q.  And the 2000 study was a General Cigar study? 

        8    A.  That's correct. 

        9    Q.  And did the relationships you found hold? 

       10    A.  I'm trying to think of the study.  I think it was the 

       11    Censidiun study. 

       12    Q.  The Censidiun study? 

       13    A.  Yes, in which I believe aided and unaided information was 

       14    available.  And if my memory serves me correctly, while the 

       15    numbers differed, COHIBA came out in the range of the other 

       16    products.  So it was not an outlier. 

       17    Q.  Is your analysis of the 2000 study in writing? 

       18    A.  No. 

       19    Q.  In your head? 

       20    A.  I might have made some notes about it, but it's clear on 

       21    the pages in the study. 

       22    Q.  Now, I understand you are not comfortable with your study, 

       23    the Ossip method outside cigars, right? 

       24             MR. KRINSKY:  Objection, your Honor, to 

       25    mischaracterizing. 
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        1             THE COURT:  Sustained. 

        2    Q.  Let me try again, sir. 

        3             You are not comfortable based on your current 

        4    knowledge of data that the Ossip method would apply to allow 

        5    you to derive aided awareness from unaided awareness in 

        6    categories other than cigars, is that right? 

        7             MR. KRINSKY:  Same objection. 

        8    A.  I would have to look at the information to determine that 

        9    answer. 

       10    Q.  I understand that, sir.  You would have to look at the 

       11    information and you haven't done it? 

       12    A.  No. 

       13    Q.  So you don't know if it applies anywhere other than cigars? 

       14    A.  That's correct. 

       15    Q.  But you're comfortable that it applies to cigars? 

       16    A.  I am comfortable that a reasonable estimate of aided 

       17    awareness for COHIBA was arrived at. 

       18    Q.  Well, sir, is the Ossip method specific to a single brand 

       19    COHIBA or is it applicable to at least the cigar category in 

       20    '94, '95? 

       21    A.  The analysis was based on the data for those three surveys 

       22    for the ten brands involved.  The analysis flowed from that 

       23    data.  The analysis applies to that data. 

       24    Q.  Is it projectable to any other cigar in '94 and '95? 

       25             Strike that.  Projectable is a bad word to use. 
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        1             Can I use it in connection with any other cigar in 

        2    that survey other than COHIBA? 

        3    A.  You might be able to if you had an aided awareness for it, 

        4    yes. 

        5    Q.  If I had unaided awareness, I might or I could? 

        6    A.  Well, you could obviously do the same analysis. 

        7    Q.  I could do the same analysis.  All right. 

        8             And if I had unaided awareness I could do the same 

        9    analysis.  Also, if I had trial awareness I could do the same 

       10    analysis, is that right? 

       11    A.  Well, the trial data was used in my second analysis. 

       12    Q.  Right.  I want to be very clear, sir.  We are going to put 

       13    some things up on the screen to help.  But you did this two 

       14    different ways, using data with respect to COHIBA based on two 

       15    different questions in each of these surveys, right? 

       16    A.  Yes. 

       17    Q.  And -- 

       18    A.  Well, excuse me.  Three questions. 

       19    Q.  OK.  I apologize.  You are right.  You combined two. 

       20             In study, what we will call the second report, the 

       21    Ossip report two, the one that you referred to here as a 

       22    summary that you did prior to your second deposition, in that 

       23    report you did an analysis that involved unaided awareness and 

       24    you used unaided awareness with respect to COHIBA to move to 

       25    aided awareness.  In your direct testimony here you adopt that 
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        1    method but you also come up with another method which you call 

        2    trial awareness.  Is that right? 

        3    A.  Yes, trial among -- awareness among non-triers. 

        4    Q.  For that you needed an answer to a further question which 

        5    involved actually having tried the product, right? 

        6    A.  Yes. 

        7    Q.  But it was an unaided question about have you tried the 

        8    product? 

        9    A.  Yes. 

       10    Q.  The information that you were given from the General Cigar 

       11    files included data on unaided awareness for a number of 

       12    cigars, didn't it? 

       13    A.  Yes. 

       14    Q.  And it included data on trial for a number of cigars, 

       15    didn't it? 

       16    A.  Yes. 

       17    Q.  And you, sir, had all that data available to you? 

       18    A.  Yes. 

       19    Q.  And, sir, my question is now, have you taken the Ossip 

       20    method and applied it to any cigar other than COHIBA in that 

       21    survey, in those surveys, those three surveys? 

       22    A.  No. 

       23    Q.  Now, let me ask you, sir, to explain -- I am going to ask 

       24    that Table 2 to your report be put on the screen. 

       25             You have Table 2 in front of you? 
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        1    Q.  Your task, sir, is just to take us through this. 

        2             Now, let me ask you first, because we will introduce 

        3    this into evidence, we will have this marked, if you would just 

        4    label this '94/'95 Samples. 

        5             Maybe you want to underline that. 

        6             Now, what we are trying to do here, sir, the next 

        7    step, what is the first step in the Ossip method? 

        8    A.  Well, there are two Ossip methods. 

        9    Q.  All right. 

       10    A.  So we will talk about the first one. 

       11    Q.  Let's do the average aided awareness method.  Is that fair 

       12    to call it that? 

       13    A.  OK. 

       14    Q.  Are you referring to something, sir? 

       15    A.  You showed me, you put on the screen, I guess it was chart 

       16    2. 

       17    Q.  Right, Table 2.  You are looking at Table 2 now. 

       18    A.  Right. 

       19             Now, what I did was I determined how much higher aided 

       20    awareness was versus unaided awareness. 

       21             MR. KRINSKY:  We will give -- your Honor, to make it 

       22    more comfortable, if we could, Mr. Ossip is trying to hold open 

       23    his volume, so we can hand him that table separately. 

       24             MR. KIRBY:  Thank you. 

       25    A.  The next step that I did appears on the chart that follows, 
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        1    but in essence, let's take Macanudo as an example. 

        2             Macanudo in the year 9/94 has 63 percent unaided and 

        3    82 percent aided.  Therefore, its aided is 19 points higher 

        4    than its unaided. 

        5    Q.  OK. 

        6    A.  If you go to the next survey, it is a plus 23 roughly. 

        7    This was rounded. 

        8             If you go to the next survey where unaided is 59 and a 

        9    half and aided is 82, so that would be like a plus 22 or plus 

       10    23.  Let's use 23 for a moment. 

       11             If you average all of those, the 19, 23 and 23, you 

       12    should get roughly what appears on my next chart, which is 

       13    chart No. 3, which shows plus 19, plus 23, plus 22. 

       14    Q.  Would you write that down? 

       15    A.  Well, this is 22. 

       16             Then I did the same for the next brand, Partagas. 

       17    Q.  So let's stop right there for a second. 

       18             Now, what you did is you took the absolute number, the 

       19    absolute change between unaided and aided awareness directly 

       20    from the data in each of these three samples, right? 

       21    A.  Yes. 

       22    Q.  And so the absolute number like in the first one looked to 

       23    be 19, you took 19 and you wrote that down? 

       24    A.  Yes. 

       25    Q.  And you took the precise number without rounding for each 
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        1    of the other two? 

        2    A.  Yes.  They are unrounded numbers. 

        3    Q.  And then you took -- 

        4    A.  They are rounded numbers, excuse me.  The differences are 

        5    rounded numbers. 

        6    Q.  And did you follow the normal rounding principles? 

        7    A.  I may have not.  I may have for one column.  For the aided 

        8    I used the rounded number.  For the unaided I used the absolute 

        9    number, and I rounded up or down based on the decimal value. 

       10    So I could have been off a point here or there. 

       11    Q.  But as far as rounding goes, you didn't consistently round 

       12    from column to column, but when you did round, you rounded up 

       13    or you rounded down? 

       14    A.  Yes. 

       15    Q.  As appropriate under normal rounding principles? 

       16    A.  Yes. 

       17    Q.  OK.  Then you took the -- once you had those three numbers, 

       18    which were the difference in each case between two percentages, 

       19    you took an average, is that right? 

       20    A.  Yes. 

       21             (Continued on next page) 

       22 

       23 

       24 

       25 
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        1    Q.  And you put that average down and you did that for each one 

        2    of the 3 brands, of the 9 brands, is that right? 

        3    A.  That is correct. 

        4    Q.  And these 9 brands were the only 9 brands that had data for 

        5    unaided and aided? 

        6    A.  As I recall. 

        7    Q.  And at the conclusion of that, sir, you did what?  After 

        8    you had the data for all 9 brands. 

        9    A.  The data for all 9 brands, the numbers such as I put on the 

       10    screen were relatively consistent for a brand across the 3 

       11    studies.  So MACANUDO was plus 19, plus 23, plus 22.  Hoya de 

       12    Monterey was plus 64, plus 64, plus 66.  They were relatively 

       13    consistent with minor downtrends or uptrends.  So I averaged 

       14    the 3 numbers for each brand.  That gave me 9 numbers, the 

       15    average increase from unaided to aided for each of the 9 

       16    brands, and then I averaged them in several different ways. 

       17             The first way was I took the average of all 9 brands, 

       18    which produced a plus 48.  Then I took the average of all the 

       19    brands except MACANUDO and PARTAGAS.  And then I took the 

       20    average of those brands that generally had lower unaided 

       21    awareness than COHIBA had.  And I took that increment -- that 

       22    is, the increase from unaided to aided for the 3 averages I 

       23    just mentioned, 9 brands, 7 brands, 3 brands -- and I added it 

       24    to the average unaided awareness of COHIBA, which was about 16. 

       25    So the unaided awareness of COHIBA, which was about 16, was 
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        1    increased by the average increase from unaided to aided for the 

        2    various combination of brands I just mentioned to produce 

        3    estimates for COHIBA aided awareness ranging between 64 and 71 

        4    percent. 

        5    Q.  Okay. 

        6             And this is your method number, the first method, the 

        7    nontrial method, right? 

        8    A.  That is correct. 

        9    Q.  Now, let me ask you some questions, sir, about that. 

       10             If you look -- and you can look at any chart you want, 

       11    but if you look at chart 2, you have told us that you took the 

       12    absolute number difference between aided and unaided, say, for 

       13    MACANUDO, right? 

       14    A.  Yes. 

       15    Q.  And you did the same thing for Hoya de Monterey, is that 

       16    right? 

       17    A.  Yes. 

       18    Q.  And if I have this right, sir, and I am looking now at '94, 

       19    and you have the calculator there, what was the percent 

       20    increase for MACANUDO for aided awareness over unaided 

       21    awareness? 

       22    A.  Do you mean the absolute number? 

       23    Q.  What was the percent?  You had 82 percent aided awareness. 

       24    You had 63 percent unaided awareness. 

       25             What was the percent difference between the 63 and 82? 
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        1    answer that question by giving an example, if I may do that. 

        2    Q.  Well, if you would be more comfortable doing that, sir, 

        3    certainly. 

        4    A.  Let's see if I can find it. 

        5    Q.  Sir, you don't need to do that. 

        6    A.  Okay. 

        7             Following logical assumptions, not everyone who is 

        8    aware of a brand has tried it.  I am aware of Mercedes-Benz but 

        9    I have never owned one.  I can well be aware of a cigar, but I 

       10    have never tried it.  So what I tried to compute here, given 

       11    that I have 3 numbers for each of the 9 brands, is what is the 

       12    awareness among those who don't volunteer having tried it?  So 

       13    let's use Upmann as an example. 

       14             Upmann has 80 percent aided awareness and it has 49 

       15    percent of the people saying they have tried it.  So there are 

       16    31 percent who are aware of it but have not tried it.  80 say I 

       17    have heard of Upmann, 49 say I have tried Upmann, so obviously 

       18    they are aware of it.  That leaves 31 percent who say they are 

       19    aware of it but haven't tried it -- 31. 

       20             Now, how many people have not tried Upmann?  51 

       21    percent have not tried it.  49 percent have tried it.  So, 

       22    therefore, the 31 percent awareness among the 51 percent who 

       23    have not tried it should produce about an estimate of 60 

       24    percent of Upmann -- 60 percent of people who have not tried 

       25    Upmann say they are aware of it. 
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        1             Now, is that clear or is it not clear?  I can go over 

        2    it again. 

        3    Q.  Well, why don't you do this, sir, because rather than just 

        4    say it, it sometimes helps people if you can show us. 

        5             So let me ask if we have a felt marker, something that 

        6    shows up a little better. 

        7             Why don't you take this, sir, and start -- and you can 

        8    use Upmann if you would like, if that is the one you are 

        9    comfortable with that you just talked about.  Why don't we 

       10    start.  Again, you have your '94-'95 label, and you just draw a 

       11    line through that. 

       12    A.  Let's just take Upmann for '94, and that would be an 

       13    example, okay? 

       14    Q.  Great. 

       15    A.  And I am going to use different words than I have here 

       16    because then I will just be repeating myself. 

       17             Okay, we have 80 percent who say, yes, I have heard of 

       18    Upmann.  80 percent have heard of it. 

       19    Q.  And is it fair to say -- and if you don't mind I might 

       20    interrupt just to ask a clarifying question -- and that means 

       21    that 80 percent were asked a question, in which they were 

       22    aided, have you heard of Upmann? 

       23    A.  Yes, in essence. 

       24    Q.  And 80 people said yes. 

       25    A.  Out of 180 said yes. 
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        1    Q.  Excuse me? 

        2    A.  Out of 100 people 80 said yes.  Now they are asked what 

        3    brands have you used last and what brands have you used before 

        4    that, I guess, and 49 percent said I have used Upmann, so they 

        5    are obviously aware of it. 

        6             Now, what is the awareness among the 51 percent who 

        7    are nontriers of Upmann? 

        8    Q.  Sir, let's stop there for just one second before you get on 

        9    to that next, which is more complicated. 

       10             You are not suggesting, are you, that in the survey, 

       11    which you looked at, that they asked the aided question before 

       12    the unaided -- before the trial question?  In other words, was 

       13    the trial question a question that was asked as an unaided 

       14    question or was that an aided question? 

       15    A.  I believe it was unaided. 

       16    Q.  It was an unaided? 

       17    A.  It was an unaided question, yes. 

       18    Q.  So as a survey expert you would ask first the unaided 

       19    questions? 

       20    A.  Yes. 

       21    Q.  Before moving into an aided question, right? 

       22    A.  Yes. 

       23    Q.  So what you just said, there was an implication, I thought, 

       24    and I may be wrong, that the aided came first.  What really 

       25    happened is they first asked the question about what brands 
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        1    have you tried. 

        2    A.  Yes, before the aided awareness. 

        3    Q.  Okay. 

        4             And as to a question like that, a trial question, you 

        5    got 49 percent, the survey people got 49 percent for Upmann, 

        6    right? 

        7    A.  Right.  That leaves -- 

        8    Q.  In '94. 

        9    A.  Yes. 

       10             That leaves 51 percent who are nontriers of Upmann. 

       11    49 and 51 is 100, correct? 

       12    Q.  Okay. 

       13    A.  Okay.  Now, if the 49 triers are obviously aware of the 

       14    brand -- 

       15    Q.  We put them off to the side. 

       16    A.  Right. 

       17    Q.  Okay. 

       18    A.  So you have 49 triers and you have 51 nontriers, okay? 

       19    Q.  Okay. 

       20    A.  You have 80 percent awareness, obviously you have 49 among 

       21    the 49 triers, and that leaves 31 who say they are aware who 

       22    were nontriers.  So out of the 51 nontriers -- 

       23    Q.  Wait a second, you went too fast for me there. 

       24    A.  Okay, I split it into two groups; those who have tried 

       25    Upmann, 49 percent; those who have not tried Upmann, 51 
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        1    percent. 

        2    Q.  Right. 

        3    A.  So that takes care of all the respondents, correct? 

        4    Q.  Yes. 

        5    A.  All right.  Now how many were aware?  80 percent said I 

        6    have heard of Upmann. 

        7    Q.  Right. 

        8    A.  Of the 80, 49 were triers. 

        9    Q.  Okay. 

       10    A.  31 were nontriers. 

       11    Q.  Okay. 

       12    A.  Okay.  So among the nontriers, of which there are 51, 31 

       13    say they are aware of it, which is roughly a 60 percent ratio. 

       14    Therefore, based on this calculation, among those who do not 

       15    volunteer having tried Upmann, 60 percent of them say, yes, I 

       16    have heard of Upmann. 

       17    Q.  Right. 

       18    A.  Okay.  Now, I derive the same numbers -- for all the 

       19    brands. 

       20    Q.  You are going way too fast for me.  You got your 60 percent 

       21    and do you apply that 60 percent to anything or do you get a 

       22    number?  Just finish up Upmann. 

       23    A.  That is the estimated awareness, aided awareness, of Upmann 

       24    among those people who have not volunteered that they have 

       25    tried Upmann. 
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        1    Q.  Okay.  And so that number doesn't appear anywhere on table 

        2    2, right, that 60 percent number? 

        3    A.  Right, it's derived. 

        4    Q.  It's a derived number? 

        5    A.  Derived from table 2. 

        6    Q.  It's derived from table 2? 

        7    A.  Correct. 

        8    Q.  And are you now finished with Upmann or do you now reach 

        9    any conclusions about Upmann? 

       10    A.  Well, I now do the same calculation for Upmann for the next 

       11    two surveys. 

       12    Q.  Okay.  And you get -- 

       13    A.  It actually worked out to 61 percent here, 31 over 51, 61. 

       14    In the next survey awareness of Upmann among it's nontriers was 

       15    67 percent, and in the third survey it was 72 percent. 

       16    Q.  All right. 

       17    A.  I derived the same numbers for the other 8 brands. 

       18    Q.  Okay. 

       19    A.  For each of the three periods.  So we have 9 brands for 

       20    each of three periods in which I have derived the number which 

       21    is an estimate of awareness, aided awareness, of each brand 

       22    among those who have not indicated that they tried it. 

       23    Q.  Okay. 

       24    A.  And then I run the averages the way I did before, all 9 

       25    brands, 7 brands, and the 3 that COHIBA generally has higher 
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        1    unaided awareness than. 

        2    Q.  Okay.  Now, let's stop. 

        3             For each of these calculations you did it by using the 

        4    absolute difference rather than the relative difference, right? 

        5    A.  No, this is an entirely different calculation. 

        6    Q.  Okay. 

        7    A.  I split the people into triers and nontriers.  All the 

        8    triers are obviously aware, so whatever is left of aided 

        9    awareness gets applied to the number of nontriers.  So it's a 

       10    different calculation than the previous one which was merely 

       11    subtracting unaided from aided. 

       12    Q.  But now you have a number, a relative number that you 

       13    derived for Upmann of 60 percent, right? 

       14    A.  Correct. 

       15    Q.  And that number, say again, that 60 percent represents the 

       16    percent of -- 

       17    A.  It says that 60 percent of the people who have not tried 

       18    Upmann say they have heard of it. 

       19    Q.  Okay.  And so you then do that same thing in effect 27 

       20    times. 

       21    A.  Correct. 

       22    Q.  And you do that whether the percent is 60 percent or 20 

       23    percent, because you are going to do an average, right? 

       24    Q.  Right. 

       25    A.  So if you have a 60 percent for Upmann and a 20 percent for 
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        1    X and 18 percent for Y, and a 91 percent, you take them all, 

        2    add them up, divide by 9, and you get a figure, right, an 

        3    average? 

        4    A.  Yes. 

        5    Q.  And the average you got was -- 

        6    A.  For 9 brands, 54-1/2. 

        7    Q.  And -- 

        8    A.  Awareness among nontriers of these 9 brands averaged 

        9    54-1/2. 

       10    Q.  So that would mean that taking these on an average basis, 

       11    as you have correctly said, 54 percent of the people who 

       12    haven't tried it are aware of it, is that right? 

       13    A.  Yes. 

       14    Q.  Among these 9 brands. 

       15    A.  Yes. 

       16    Q.  And you then -- tell me what you did to COHIBA with that 54 

       17    percent number in mind. 

       18    A.  I did the same calculation for COHIBA putting in -- 

       19    Q.  You can turn the page if you want if that makes it easier 

       20    for you. 

       21             Do you want to have this in front of you? 

       22    A.  Yes. 

       23    Q.  You keep that in front of you and we will mark it later. 

       24    A.  Okay. 

       25             21 percent on average said they had tried COHIBA.  So 
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        1    that left 79 -- 

        2    Q.  Wait a second, where do you get the 21 percent? 

        3    A.    That is from chart 2.  If you average 18.5, 21.4 and 23.4 

        4    you get it. 

        5    Q.  You start with an average of three different numbers, 18.5 

        6    in '94, 21.4 in the beginning of '95, and 23.4 at the end of 

        7    '95.  And the first thing you do is you take an average of 

        8    those, right? 

        9    A.  Right.  It's approximately 21 percent.  Those are triers, 

       10    which means on average 79 percent did not say that they had 

       11    tried COHIBA, okay? 

       12             Now, we are trying to get at aided awareness. 

       13    Obviously the 21 percent who said they tried it are aware.  And 

       14    we are trying to find this percentage, what percentage of the 

       15    79 are aware of COHIBA?  Now, if you use an average, let's use 

       16    54-1/2 -- 

       17    Q.  When you say "let's use 54-1/2," what do you mean "let's 

       18    use?" 

       19    A.  I used 54-1/2. 

       20    Q.  You used 54-1/2 because that is not just something that 

       21    came out of the air, you derived that average and you want to 

       22    apply that average to COHIBA, right? 

       23    A.  Right. 

       24    Q.  Okay. 

       25    A.  Let's see how that works out. 
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        1             MR. KRINSKY:  If we can ask the witness to shift the 

        2    papers a little bit since we are not getting it on the screen. 

        3             Thank you. 

        4    A.  If you assume 54-1/2 percent of the nontriers of COHIBA are 

        5    aware of it, that is 43 percent of all respondents.  When added 

        6    to the 21 percent who are aware, you get 64 percent. 

        7    Q.  Okay. 

        8    A.  Hopefully that is clear. 

        9    Q.  Well, I don't know.  I am not going to speak for anyone 

       10    else, sir. 

       11    A.  We have four numbers.  One is an unknown.  We know how many 

       12    said they tried COHIBA.  Therefore, we know how many said they 

       13    hadn't tried COHIBA. 

       14    Q.  Right. 

       15             I got that far. 

       16    A.  All the triers are obviously aware of the brand. 

       17    Q.  I got that. 

       18    A.  Now, how many of the nontriers are aware of the brand? 

       19    That is the missing number. 

       20    Q.  That is the missing number.  Do you have an answer for 

       21    that? 

       22    A.  If you use the average of the 9 brands, it's 54-1/2 percent 

       23    of nontriers on average are aware of the brand.  54-1/2 percent 

       24    of 79 means you have out of 100 people 43 who would say they 

       25    are aware of COHIBA but haven't tried it, and they are added to 
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        1    the 21 percent who have tried it to produce a 64 percent 

        2    estimate of aided awareness of COHIBA. 

        3    Q.  In '94? 

        4    A.  On average across the three. 

        5    Q.  Across.  So on average you constructed an aided awareness 

        6    of COHIBA in '94-'95 of what was it again? 

        7    A.  64. 

        8    Q.  And that is larger than 50 percent, right? 

        9    A.  Yes. 

       10    Q.  Now, sir, I am going to ask you to stay up because we are 

       11    actually going to do some more writing and I want want you to 

       12    do just a little bit more if you don't mind. 

       13             As I understand what you are saying, you say if I 

       14    multiply by 54.5 percent, is that right? 

       15    A.  Yes. 

       16    Q.  But you are not just saying that is something that I might 

       17    do idly, you are sponsoring that, aren't you?  You are saying 

       18    that based on your looking at these patterns, that I should 

       19    take a figure of 54.5 and do what with it?  Multiply or add it? 

       20    What do I do with it? 

       21    A.  You multiply the number of nontriers by that number. 

       22    Q.  Okay. 

       23    A.  You have a total awareness of a brand.  You have people who 

       24    have tried it who are aware of it and you have people who 

       25    haven't tried it but are aware of it.  Those numbers are 
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        1    available by looking at the data for the 9 brands.  The number 

        2    I am really trying to find out with this version of the Ossip 

        3    method is what is the awareness among people who have not tried 

        4    a cigar brand. 

        5    Q.  Okay. 

        6    A.  If I look at all 9 brands across three surveys, it averages 

        7    54-1/2 percent awareness among people who have not tried a 

        8    cigar brand.  If I applied that average to COHIBA, I arrive at 

        9    a total aided awareness estimate for COHIBA of 64 percent. 

       10    Q.  Okay. 

       11             Now, so the record is clear, if I go and read all 

       12    those boxes and boxes of materials from '94 and '95 that were 

       13    supplied to you, I will never find that number in that 

       14    material, right? 

       15    A.  That is correct. 

       16    Q.  But if I take the Ossip method 2, Ossip 2, and apply it, I 

       17    will find 64 after doing some work with my calculator and my 

       18    pen and pencil, right? 

       19    A.  Right, you will find it in one of my tables. 

       20    Q.  Now, that 54.5 comes from your analysis of the 9 brands, 

       21    right? 

       22    A.  Yes. 

       23    Q.  And how many cigars are there data for in the '94-'95 

       24    studies? 

       25    A.  Well, there is a limited number for aided awareness. 
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        1    Q.  I understand that.  You have already told us that.  You 

        2    told us that there is aided awareness data for only 9. 

        3    A.  Whatever the number is, yes. 

        4    Q.  But how many cigars is there unaided and trial data 

        5    available for in those three surveys? 

        6    A.  I don't know, it might be 60 or 70 or 50, a large number. 

        7    Q.  And have you applied Ossip 2 to any of those other brands 

        8    other than COHIBA? 

        9    A.  No. 

       10    Q.  Your definition of famous is over 50 percent, right, your 

       11    benchmark? 

       12    A.  That is what I said in my deposition. 

       13    Q.  Would it surprise you to know that if we take Ossip 2 and 

       14    apply it to every single one of those brands, you will get an 

       15    answer over 50 percent? 

       16    A.  Yes, you would.  But -- 

       17    Q.  Yes? 

       18    A.  You would. 

       19    Q.  You would.  So it wouldn't surprise you? 

       20    A.  If you did the calculation, but do the brands fall within 

       21    the range of unaided awareness and trial of these brands. 

       22    Q.  Wait.  You haven't actually done it for any other brand but 

       23    even without doing it, you a priori -- do you know what that 

       24    means? 

       25    A.  Yes. 
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        1    Q.  Before doing it, you knew that the Ossip method would 

        2    produce a fame mark, a mark over 50 percent for every single 

        3    cigar for which there was unaided data? 

        4    A.  Theoretically but those cigars don't fall within the range 

        5    of these ten brands. 

        6    Q.  Okay.  Let me stop and let me ask you this:  You said 

        7    theoretically.  You don't mean that, do you?  You mean 

        8    actually. 

        9             There isn't any doubt in your mind, is there, that the 

       10    Ossip method, as you construct it, is such that if I apply it I 

       11    am going to get a number over 50 percent for every single cigar 

       12    in that survey.  That is not theory. 

       13    A.  If you apply it to every cigar you will get that, yes. 

       14    Q.  That is right. 

       15             Now, let me ask you this, sir:  Did you look at any 

       16    other cigars in that survey other than COHIBA to check whether 

       17    they met some other criteria that you had in mind for applying 

       18    the Ossip method? 

       19    A.  I may have but I don't recall. 

       20    Q.  So as you sit here today -- excuse me, rephrase, as you 

       21    stand here today, it is not possible for you to tell us whether 

       22    any other cigar would fit into this defined limitation -- 

       23    excuse me, that is so confusing I don't understand it.  I am 

       24    sorry, let me start over again. 

       25             As you are standing here today, sir, you have no way 
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        1    of knowing whether any of these other brands meet whatever 

        2    criteria you had for using COHIBA, right? 

        3    A.  Well, I would have to look at the reports. 

        4    Q.  Now, you said that you used these 9 brands because you had 

        5    aided awareness data actually in the tables for it, right? 

        6    A.  Yes. 

        7    Q.  Now, you have said, sir, have you not, in your direct 

        8    testimony, that COHIBA's numbers only were similar to 5 of 

        9    those 9 brands, haven't up? 

       10    A.  I don't understand what you are referring to. 

       11    Q.  You don't have your testimony there, do you, sir? 

       12    A.  Yes, I do. 

       13    Q.  Okay. 

       14             THE COURT:  Mr. Ossip, would you prefer to sit down or 

       15    stay toe to toe with Mr. Kirby? 

       16             THE WITNESS:  I prefer to sit. 

       17             MR. KIRBY:  Thank you, your Honor. 

       18             Why don't you take it and sit, Mr. Ossip.  And I will 

       19    do my best to not ask you to come up again. 

       20               With your permission I would like to mark as next in 

       21    line, 672 and 673, Mr. Ossip's work product. 

       22             THE COURT:  Yes, they are admitted. 

       23    Q.  Now, Mr. Ossip, for convenience with you now I am sure, 

       24    it's true, is it not, that COHIBA has a pattern of unaided 

       25    awareness related to trial not greatly dissimilar from the 
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        1    unaided awareness to trial proportions for 5 of the other 

        2    brands, PARTAGAS, Fuente, Upmann, Dunhill, Davidoff, is that 

        3    true? 

        4    A.  Yes. 

        5    Q.  Indeed, that is what you testified to in paragraph 45 of 

        6    your direct testimony. 

        7    A.  Yes. 

        8    Q.  And I take it, sir, that not greatly dissimilar -- what 

        9    does "not greatly dissimilar" mean? 

       10    A.  It means it's in the general range, maybe at some points 

       11    higher. 

       12    Q.  Some points lower? 

       13    A.  Generally a bit higher. 

       14    Q.  So whenever you use the words "not greatly dissimilar" I am 

       15    to assume that something is a little bit higher but not that 

       16    much higher? 

       17    A.  Not grossly different. 

       18    Q.  Not grossly different. 

       19             Do I take it that means that the other 4 brands were 

       20    not greatly dissimilar to COHIBA in their pattern of -- let me 

       21    try again. 

       22             Do I take it, sir, that with respect to the other 4 

       23    brands you found that they were greatly dissimilar from COHIBA 

       24    in their pattern of unaided awareness related to trial? 

       25    A.  Yes. 
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        1    Q.  So this number, this Ossip factor -- is it okay to call it 

        2    that, 54.5, is that it? 

        3    A.  Yes. 

        4    Q.  The Ossip factor, which could be but hasn't been applied to 

        5    every other cigar in this table, is based on a base of 9 cigar 

        6    brands, 5 of which had similar patterns or not greatly 

        7    dissimilar patterns to COHIBA, and 4 of which had grossly 

        8    dissimilar patterns to COHIBA, that was your testimony, wasn't 

        9    it? 

       10    A.  Yes.  Now, COHIBA is a cigar that is not available for 

       11    purchase -- 

       12    Q.  Sir, was your answer "yes?" 

       13             MR. KRINSKY:  We should have the witness answer, your 

       14    Honor. 

       15             THE COURT:  There really wasn't a question pending, I 

       16    don't think. 

       17             Actually I believe there wasn't a question pending. 

       18             MR. KIRBY:  You are right, your Honor.  I think there 

       19    was a question and an answer and I was going to put another 

       20    question. 

       21             THE COURT:  Yes. 

       22             MR. KIRBY:  Thank you, your Honor. 

       23    Q.  Mr. Ossip, you are not prepared to tell this court that 

       24    every single brand of cigar in the '94-'95 surveys was a famous 

       25    brand, are you? 
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        1    A.  No, I am not prepared to say that. 

        2    Q.  Even if applying the Ossip method would produce a number 

        3    over 50 percent? 

        4    A.  That is correct.  The Ossip method applies to the ten 

        5    brands from which -- the 9 brands that was derived and the one 

        6    brand that it was applied to. 

        7    Q.  And, sir, as to the 9 brands, they are the 9 brands, 

        8    MACANUDO through Ashton on your table, which you have described 

        9    in paragraph 45 of your testimony, the direct testimony, is 

       10    that right? 

       11    A.  Yes. 

       12    Q.  Thanks. 

       13             Now, sir, did you apply Ossip 1 -- that is, the 

       14    unaided awareness method -- to any of the other brands other 

       15    than COHIBA? 

       16    A.  No, I did not. 

       17    Q.  And you wouldn't be surprised that if I had done that and 

       18    had done it to every single one of the other brands, that I 

       19    would get a number over 50 percent using Ossip 1, right? 

       20    A.  Yes, you would. 

       21    Q.  And you wouldn't tell the court that all those brands were 

       22    famous based on Ossip 1 either, would you? 

       23    A.  That is correct. 

       24    Q.  And to make sure that I am clear on this, sir, Ossip 1, 

       25    Ossip 2, were applied to COHIBA for '94-'95 as a whole, right, 
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        1    and not for any other deal? 

        2    A.  That is correct. 

        3    Q.  Because you only had the data you could utilize in '94-'95, 

        4    is that right? 

        5    A.  That is correct. 

        6    Q.  Now, there is another kind of given in your analysis, sir, 

        7    isn't there, with respect to these 9 brands, and that is you 

        8    had an aided awareness figure for them, right? 

        9    A.  Yes. 

       10    Q.  So in constructing the base you used the 9 brands from 

       11    which you had an aided awareness figure, and you have looked at 

       12    these surveys, sir, right? 

       13    A.  Yes. 

       14    Q.  And you know that there was no control in the survey with 

       15    respect to the aided awareness question, was there? 

       16    A.  What do you mean by control, like a fictitious brand? 

       17    Q.  Yes, sir. 

       18    A.  No, none of the surveys that were done by General Cigar had 

       19    any fictitious brands that I am aware of. 

       20    Q.  And is a fictitious brand a typical control? 

       21    A.  It's used that way by those people who want to use a 

       22    control. 

       23    Q.  And so in this case that would have meant that when you 

       24    gave the person being queried a list of brands you would 

       25    include 9 or 10 or 20, whatever number of actual brands, and at 
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        1    least one fictitious brand, right? 

        2    A.  If that is what you wanted to do, yes. 

        3    Q.  If you wanted to have a control. 

        4    A.  Yes. 

        5    Q.  Okay. 

        6             And so you might include, you know, a name that sort 

        7    of sounded like some of the others and might induce the person 

        8    so inclined to guess and say, oh, yes, I have heard of that, 

        9    and then you would have a percent factor known as spurious 

       10    awareness, wouldn't you? 

       11    A.  You would probably have some, yes. 

       12    Q.  I wasn't asking, sir, in actuality, I was asking that 

       13    hypothetically if people are asked aided awareness questions 

       14    which include a control, that you will get invariably some 

       15    people who will identify a brand as though they had knowledge 

       16    of it even when they don't. 

       17    A.  Yes. 

       18    Q.  Even when the brand doesn't exist. 

       19    A.  Yes. 

       20    Q.  And the reason you put a control in is to eliminate the 

       21    "yea saying" factor, and is that another way of saying spurious 

       22    awareness? 

       23    A.  Yes. 

       24    Q.  And you put that in so you will figure out how many of the 

       25    people you talk to wanted to please, wanted to say yes even 
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        1    when they didn't know the answer, right? 

        2    A.  Yes, that would be a way of trying to get at that if you 

        3    wish to do it. 

        4    Q.  And I believe I understood you to say, sir, that none of 

        5    these General Cigar surveys included a control for spurious 

        6    awareness with respect to aided awareness, right? 

        7    A.  As far as I am aware, they did not. 

        8    Q.  When you were doing marketing studies at General Foods for 

        9    the purpose of advising people about brand management and 

       10    things like that, did you typically include controls? 

       11    A.  No. 

       12    Q.  Now, sir, that you have switched to being a legal survey 

       13    expert, do you recommend using controls? 

       14    A.  I recommend it when it's appropriate. 

       15    Q.  Indeed, you have testified -- strike that.  Let me go back. 

       16             Part of what you do, as I understand it, is criticize 

       17    other people's work, right? 

       18    A.  I evaluate other people's work. 

       19    Q.  And if it happens to be that after that evaluation you 

       20    don't think much of it you are prepared to come into court and 

       21    tell people that, right? 

       22    A.  Yes. 

       23    Q.  And one of the things you come into court and told people 

       24    about other people's work is they didn't have controls, right? 

       25    A.  Yes. 
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        1    Q.  Okay. 

        2             Sir, for '92 you couldn't directly utilize Ossip, 

        3    right?  That is, the Ossip method couldn't be applied to '92 

        4    because you didn't have data. 

        5    A.  Correct. 

        6    Q.  But, sir, you did conclude that aided awareness of COHIBA 

        7    was over 50 percent on or about November 20, 1992, didn't you? 

        8    A.  Yes. 

        9    Q.  And to do that, sir, you did not use any quantitative 

       10    method, did you? 

       11    A.  I approached it two ways. 

       12    Q.  Sir, can you answer that question? 

       13             MR. KRINSKY:  I think he is entitled to give an 

       14    answer. 

       15             THE COURT:  Answer the question.  You may explain your 

       16    answer if you wish. 

       17    A.  Quantitative means numbers.  I focused in on November '92 

       18    two ways.  One way was to look at the data for mid-to-late '94 

       19    to early '95 and say if I use my estimates for the range of 

       20    aided awareness that I think was reasonable for COHIBA during 

       21    that period -- 

       22    Q.  Which period? 

       23    A.  '94 to mid-'95, and I say, well, if it was this number now, 

       24    what was it 18 months before, whatever the time span is?  And 

       25    so I tried to go back in time and say, well, what intervened 
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        1    between '92 and these surveys that would have affected 

        2    awareness and how high do I think awareness was in '92 if it's 

        3    in the 60 range in '94 and '95? 

        4             The other way -- so that is going back in time. 

        5             The other way at arriving at a number or a threshold 

        6    was to use information that was available in '92, such as the 

        7    introduction of Cigar Aficionado magazine, it's circulation 

        8    versus the population of premium smokers existing at the time. 

        9             So I arrived at my conclusion by going backwards in 

       10    time using my estimates from '94-'95, and going forward in time 

       11    using the information that was available to me for 1992 before 

       12    November 20th. 

       13             (Continued on next page) 
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        1    BY MR. KIRBY: 

        2    Q.  OK.  Well, let's start, sir, with going forward in time 

        3    from '92, November '92.  When you went forward in time, you 

        4    didn't start with the data in the Shanken survey with respect 

        5    to COHIBA, did you? 

        6    A.  No.  That was not the major part of the estimate. 

        7    Q.  Wait a second, sir.  You ignored that?  You didn't take it 

        8    into account at all, did you? 

        9    A.  No, that's not true.  The data in the Shanken study made 

       10    very clear to me that there was a very high interest in Cuban 

       11    cigars, a high evaluation of Cuban cigars, a significant amount 

       12    of smoking of Cuban cigars, purchasing the Cuban cigars 

       13    overseas.  The general impression I got from the Shanken study 

       14    related to the environment for Cuban cigars at that time. 

       15    Q.  Have you ever heard of Cuban cigars called Habanos? 

       16    A.  Called?  Pardon? 

       17    Q.  Habanos.  Have you ever heard of Cuban cigars called 

       18    Habanos? 

       19    A.  I don't know. 

       20    Q.  Never heard that.  OK. 

       21             Now, my question, sir, wasn't about Cuban cigars or 

       22    Habanos in the Shanken survey.  I asked you quite specifically, 

       23    did you use the data in the Shanken survey with respect to 

       24    COHIBA in coming to your conclusion that aided awareness was 

       25    over 50 percent on November 20, 1992? 
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        1    A.  I used -- well, there was no data on aided awareness. 

        2    There was no awareness data to study.  So I obviously couldn't 

        3    have used the awareness data in the Shanken study. 

        4    Q.  In the Shanken study you can find, if you look at it as we 

        5    did yesterday, some numbers about COHIBA, can't you? 

        6    A.  Yes. 

        7    Q.  And some of those numbers are numbers of trial, aren't 

        8    they? 

        9             That is capable of a yes or no answer, sir. 

       10    A.  It is not trial numbers, it is best-brand-ever-smoked 

       11    number. 

       12    Q.  But that implies that if they had concluded it is the best 

       13    brand they ever smoked that they have tried it, right? 

       14    A.  Yes.  That is the minimum percentage of awareness. 

       15    Q.  And that there -- 

       16             MR. KRINSKY:  The witness was cut off during the 

       17    answer. 

       18             MR. KIRBY:  I apologize. 

       19    Q.  You have now finished that? 

       20             MR. KRINSKY:  I am not sure we even heard it at this 

       21    end of the table because you talked over his answer. 

       22             Perhaps the witness can repeat it or if the reporter 

       23    got it. 

       24             MR. KIRBY:  We will try again. 

       25             MR. KRINSKY:  We want that answer. 
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        1             MR. KIRBY:  I promise to let you finish your answer. 

        2             MR. KRINSKY:  I would like to know if the reporter got 

        3    the answer. 

        4             Thank you. 

        5             MR. KIRBY:  Do I take it you -- I am not sure, your 

        6    Honor.  I think Mr. Krinsky says the reporter has the answer so 

        7    we can go on. 

        8             MR. KRINSKY:  She nodded yes. 

        9             MR. KIRBY:  Thank you.  I didn't want to overstep 

       10    further. 

       11             THE COURT:  Joanne can write two answers at the same 

       12    time. 

       13    Q.  And you would agree, sir, that not only was there that 

       14    number, but there was at least another number about cigar 

       15    normally smoked which was also a trial number, right? 

       16    A.  Cigar normally smoked is a part of every trial, which is a 

       17    part of awareness. 

       18    Q.  Sir, I think I understand your testimony.  You did not use 

       19    those numbers for whatever reason, whatever you want to call 

       20    them, those numbers about COHIBA in the Shanken survey to come 

       21    up with your over 50 percent number, right? 

       22             That is yes or no. 

       23    A.  It is hard to answer it that way because no means I totally 

       24    ignored it, and the numbers in the Shanken study provide 

       25    minimum estimates of awareness, a certain subset of awareness. 
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        1    It doesn't provide anything about awareness itself.  And the 

        2    other information in the Shanken study was very relevant to 

        3    considering the effect of Cigar Aficionado. 

        4    Q.  OK. 

        5    A.  So I used the Shanken study in that way.  I could derive a 

        6    trial number in the Shanken study probably, I can't derive an 

        7    awareness number. 

        8    Q.  And, sir, thank you. 

        9             You could derive a trial number perhaps but not an 

       10    awareness number in your view, right? 

       11    A.  Correct. 

       12    Q.  Now, I take it that means that going forward, November '92 

       13    forward, you did not have any survey data or any other 

       14    quantitative data that met your standard for coming to a 

       15    conclusion that you really used a whole bunch of other factors 

       16    like Cigar Aficionado readership and Cuban emigrés and things 

       17    like that to reach an opinion that 50 percent were aware in 

       18    '92, is that right? 

       19    A.  Right. 

       20    Q.  Now, among the things you used were the number of media 

       21    mentions of COHIBA prior to '92, right? 

       22    A.  What I said was, which is probably marketing common sense, 

       23    that there were, I believe, 50 mentions in media, that that 

       24    helped awareness.  I didn't quantify it because I can't 

       25    quantify its effect.  All I can say is it would be positive. 
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        1    Q.  When were those 50 mentions? 

        2    A.  They were over the course of the time period. 

        3    Q.  What time period? 

        4    A.  Oh, I don't know.  10, 12, 15 years, whatever. 

        5    Q.  Do you know how many were in the first of those years and 

        6    how many were in the last? 

        7    A.  Offhand I don't. 

        8    Q.  And you've never used media mentions as something you 

        9    analyzed for any purpose, have you? 

       10    A.  Well, it's a backdrop because you don't -- 

       11    Q.  Sir, let me be clear.  It is my fault because I am not 

       12    talking about this, what you did today or what you did for this 

       13    study. 

       14             Prior to getting involved with this project you were 

       15    on now, I thought you told us yesterday you had never used the 

       16    media mentions for any purpose, right? 

       17    A.  I have never tried to quantify its effect other than to 

       18    evaluate the effect of a media event. 

       19    Q.  Now, you also talked -- you used travel between Cuba and 

       20    the United States as a factor, is that right? 

       21    A.  As a positive factor in relation to awareness. 

       22    Q.  And that's because you studied the travel patterns between 

       23    Cuba and the United States over a lengthy period of time prior 

       24    to '92? 

       25    A.  I had some information on the number of travelers and the 
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        1    number of emigrés within a given time span. 

        2    Q.  And the number of travelers and the number of emigrés, did 

        3    you say? 

        4    A.  Yes, people emigrating from Cuba to the United States. 

        5    Q.  And among the travelers, you got your information from 

        6    another expert in this case? 

        7    A.  I believe so. 

        8    Q.  Did you read his or her report? 

        9    A.  I believe there is a sheet of paper with the information on 

       10    it.  I did not read a report or deposition of that person, as I 

       11    recall. 

       12    Q.  Where did you get the sheet of information? 

       13    A.  Maybe it was an attachment.  I don't know.  I don't recall. 

       14    But it was given to me. 

       15    Q.  And so if I asked you today how many people traveled from 

       16    Cuba to the United States in 1990, you wouldn't be able to tell 

       17    me, would you? 

       18    A.  It might be on the sheet of paper that had the listing by 

       19    years, as I recall. 

       20    Q.  My question, sir, is sitting here today you can't tell me, 

       21    can you? 

       22    A.  Can I remember the number?  No. 

       23    Q.  Now, emigrés, do you know how many emigrés there were from 

       24    Cuba up to November of 1992, Emigrés to the United States? 

       25    A.  I don't recall the number offhand.  It probably is in my 
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        1    report. 

        2    Q.  Do you have any information on why people emigrate from 

        3    Cuba? 

        4    A.  Not really. 

        5    Q.  Do you have any basis for forming an opinion as to whether 

        6    or not any portion of them are premium cigar smokers? 

        7    A.  I don't know what proportion are. 

        8    Q.  And do you have any way of knowing whether any portion of 

        9    whatever unknown number of premium cigar smokers there are who 

       10    leave Cuba for reasons you don't know would be attracted to 

       11    smoking a cigar that is associated with Fidel Castro? 

       12    A.  I don't know. 

       13    Q.  And, sir, you also state that COHIBA awareness was spread 

       14    by word of mouth before 1992, right? 

       15    A.  Yes. 

       16    Q.  And you didn't do any surveys to find out about whether 

       17    people talked about COHIBA prior to '92, did you? 

       18    A.  Did I do any surveys?  No, I did not do any surveys. 

       19    Q.  So you have no quantitative information about how much word 

       20    of mouth there was, if any, about COHIBA prior to '92, do you? 

       21    A.  There is information in later studies about smoking with 

       22    friends and discussing cigars with friends, and I am making 

       23    what would seem to be a logical assumption about cigar smokers. 

       24             Also, people coming from one country to another, 

       25    people coming from the United States to a country that does not 
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        1    have some of the products sold here, people leaving the United 

        2    States, would be aware of those brand names.  And so likewise, 

        3    people coming from Cuba would be aware of the brand names of 

        4    products that are available in Cuba. 

        5    Q.  Do you know if COHIBA was available in Cuba? 

        6    A.  Yes, my understanding is it was. 

        7    Q.  When did it become available in Cuba? 

        8    A.  I don't know.  '70s, early '80s.  I don't know exactly. 

        9    Q.  Do you know when it was commercially available anywhere? 

       10    A.  Yes.  It was available in Spain and England and France. 

       11    Q.  When? 

       12    A.  Probably in the early '80s. 

       13    Q.  Did you read any of the media mentions you referred to in 

       14    your testimony? 

       15    A.  I read the summaries of the mentions, the abstracts. 

       16    Q.  And what is an abstract of a mention? 

       17    A.  An abstract is a summary of the parts of the media mentions 

       18    that related to COHIBA or Cuban cigars. 

       19    Q.  Do you know Margaret Atwood? 

       20    A.  Is she an author? 

       21    Q.  Bingo. 

       22             Do you know what she wrote most recently? 

       23    A.  No. 

       24    Q.  Did you read any articles about Margaret Atwood in the 

       25    course of your survey of media mentions? 
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        1             MR. KRINSKY:  I very much appreciate it, your Honor. 

        2             MR. KIRBY:  With your Honor's permission, I will stop 

        3    right now as long as I can be sure that I have the last 

        4    question answered, and I will resume when the witness is 

        5    concluded.  But if we could have, your Honor, it may take us 

        6    about five minutes or less to move papers.  Can we do that? 

        7             THE COURT:  We will take a very short recess. 

        8             MR. KRINSKY:  I very much appreciate it, your Honor 

        9    and I appreciate Mr. Kirby's accommodation. 

       10             (Witness excused) 

       11             (Recess) 

       12             THE COURT:  This is? 

       13             MR. KRINSKY:  Jorge Armenteros, your Honor. 

       14             THE COURT:  Do I have his direct? 

       15             MR. KRINSKY:  I will hand one up. 

       16             Jorge Armenteros. 

       17     JORGE ARMENTEROS, 

       18         called as a witness by the plaintiff, 

       19         having been duly sworn, testified as follows: 

       20    DIRECT EXAMINATION 

       20 

       21    BY MR. KRINSKY: 

       22    Q.  Mr. Armenteros, would you please state your name and 

       23    address for the record. 

       24    A.  Jorge Luis Armenteros.  My address is 20C Andover Circle, 

       25    Princeton, New Jersey 08540. 
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        1    Q.  What is your business? 

        2    A.  I am a cigar or tobacco retailer, tobacconist with stores 

        3    in two states, New Jersey and Pennsylvania. 

        4    Q.  Are you the owner of those two stores? 

        5    A.  I am the owner. 

        6    Q.  And do you manage them? 

        7    A.  I do. 

        8    Q.  And where is the first store in New Jersey? 

        9    A.  My first store is in Princeton, New Jersey. 

       10    Q.  And when did you start that store? 

       11    A.  1995 I opened that store. 

       12    Q.  And it has been in operation continuously since then? 

       13    A.  Yes, it has. 

       14    Q.  And you mentioned Pennsylvania, is that right? 

       15    A.  Yes.  My second store, which opened in 1996, is in New 

       16    Hope, Pennsylvania. 

       17    Q.  Have you ever been involved in any additional stores, 

       18    tobacconist stores? 

       19    A.  Yes.  I have what I think amounts to a licensing agreement 

       20    with a store in Atlanta or Marietta, Georgia, which my aunt and 

       21    uncle own, which opened in 1997, I believe. 

       22    Q.  What are the names of these stores? 

       23    A.  A Little Taste of Cuba. 

       24    Q.  And for the two stores in Princeton and New Hope, 

       25    Pennsylvania, approximately speaking, what is the annual gross 
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        1    of sales figures? 

        2    A.  Currently it's about $900,000 for the two stores. 

        3    Q.  And how many people do you employ at those two stores? 

        4    A.  About 12. 

        5    Q.  And could you describe the Princeton store first? 

        6    A.  Well, they are full-service tobacconists.  We have 

        7    oak-lined walls in Princeton and ceilings and wooden floors, 

        8    leather couches and rocking chairs for the customers, walk-in 

        9    humidor.  It is a very authentic environment.  It's got a 

       10    tropical feel.  Very relaxed, casual and sophisticated. 

       11    Q.  Can your customers smoke cigars in the store? 

       12    A.  Absolutely.  That is why we have seating.  They are welcome 

       13    to and do so regularly. 

       14    Q.  Can you describe the store in New Hope? 

       15    A.  New Hope is very similar, very tropical.  It's got seating 

       16    for customers as well.  It is laid out a little differently in 

       17    that New Hope, Pennsylvania, is more of a tourist town, and I 

       18    think Princeton, New Jersey, is a bit more sophisticated. 

       19    Different clienteles.  So layouts are different.  New Hope is a 

       20    little smaller but there is still seating and there is still a 

       21    walk-in humidor and we are still a full-service tobacconist 

       22    there in New Hope. 

       23    Q.  What is your clientele at the Princeton store?  What are 

       24    they like? 

       25    A.  Everything from your academic professors, employees of 
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        1    financial institutions, pharmaceutical companies, a small 

        2    percentage of students, small percentage of women.  For the 

        3    most, part well-traveled, well-educated people. 

        4    Q.  What is the clientele of the New Hope store? 

        5    A.  It is a cross-section of I think everything and splashed 

        6    with a little bit of eccentricity.  A lot of tourism.  New Hope 

        7    is an artsy town, charming little hamlet on the Delaware River. 

        8    Q.  What is your educational background? 

        9    A.  I have a BS/BA in international business and marketing from 

       10    American University. 

       11    Q.  And do you do any business here in New York? 

       12    A.  I do.  I do.  I have a cigar account with the Gramercy 

       13    Tavern and have been their exclusive cigar provider since the 

       14    mid '90s. 

       15    Q.  The Gramercy Tavern is a restaurant here in the city? 

       16    A.  Yes. 

       17    Q.  Where I can't get a reservation. 

       18    A.  And I also have a lot of clients in New York City, people 

       19    that either work here or have lived in Princeton, now live here 

       20    or vice versa. 

       21             MR. WILLIAMSON:  I would like to approach the witness, 

       22    your Honor. 

       23    Q.  Mr. Armenteros, I show you a document and ask you to 

       24    describe it. 

       25             Do you recognize that document? 
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        1    A.  Yes. 

        2    Q.  What is that? 

        3    A.  It looks like my testimony, my answers to questions. 

        4    Q.  Have you read this document before? 

        5    A.  Yes. 

        6    Q.  Do you adopt it as your testimony under oath in this case? 

        7    A.  I do. 

        8             MR. KRINSKY:  Thank you very much. 

        9    CROSS EXAMINATION 

       10    BY MR. WILLIAMSON: 

       11    Q.  Good morning, Mr. Armenteros. 

       12    A.  Good morning. 

       13    Q.  My name is Mark Williamson.  We have not met yet.  I am one 

       14    of the lawyers for the defendant here, General Cigar. 

       15             You spend a lot of time educating cigar smokers, 

       16    right? 

       17    A.  Correct.  Most of my time. 

       18    Q.  And you educate tobacconists as well, right? 

       19    A.  Correct. 

       20    Q.  And you teach a course called the Cuban Cigar University, 

       21    is that right? 

       22    A.  Correct. 

       23    Q.  And that's a Cuban centric porcelain cigar, isn't that 

       24    right? 

       25    A.  Yes. 
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        1    Q.  You've traveled to Cuba? 

        2    A.  Yes. 

        3    Q.  How many times? 

        4    A.  Perhaps a dozen, less. 

        5    Q.  Sorry? 

        6    A.  Perhaps a dozen or less times. 

        7    Q.  And you have traveled around the country? 

        8    A.  Which country?  Cuba? 

        9    Q.  Cuba. 

       10    A.  Yes. 

       11    Q.  And you visited cigar factories in Cuba? 

       12    A.  Yes. 

       13    Q.  And tobacco fields in Cuba? 

       14    A.  Yes. 

       15    Q.  What is the Spanish word for the cigar fields? 

       16    A.  Vega. 

       17    Q.  Have you been to Havana? 

       18    A.  Yes. 

       19    Q.  Have you traveled around Havana? 

       20    A.  Yes. 

       21    Q.  Have you been to the towns outside of Havana? 

       22    A.  Some, yes. 

       23    Q.  Your customers are interested in Cuban cigars, right? 

       24    A.  Yes. 

       25    Q.  And you believe that your customers would be interested in 
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        1    buying them if and when the embargo is lifted, is that right? 

        2    A.  Yes. 

        3    Q.  And you would be interested in selling Cuban cigars if and 

        4    when the embargo is lifted, right? 

        5    A.  Yes. 

        6    Q.  I take it given the seating arrangement in your stores that 

        7    you spend a lot of time talking to your customers, is that 

        8    right? 

        9    A.  Well, given the seating arrangement, when they are 

       10    sitting -- I think we talk more about cigars in the humidor, 

       11    which is a stand-up scenario.  When they are sitting, we talk 

       12    about cigars and other things. 

       13    Q.  Thank you for the clarification. 

       14             Do you develop relationships with them? 

       15    A.  Yes. 

       16    Q.  Do you have a lot of repeat customers? 

       17    A.  Oh, yes. 

       18    Q.  What percentage of your customers are repeat customers? 

       19    A.  I would say the majority, if that answers it. 

       20    Q.  And you give your customers knowledgeable service, is that 

       21    right? 

       22    A.  Oh, yes. 

       23    Q.  And your job as a tobacconist is to share your knowledge 

       24    with your customers, is that right? 

       25    A.  It is. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           556 

             35UHEMP3                 Armenteros - cross 

        1    Q.  And the duty of a tobacconist is to guide customers through 

        2    cigar brands, is that right? 

        3    A.  Yes. 

        4    Q.  And this is to help your customers make informed decisions 

        5    about purchasing cigars, is that right? 

        6    A.  Correct. 

        7    Q.  What is the tobacconist credo? 

        8    A.  It's pretty much what you just recited.  It's our mantra, 

        9    it is our dedication, it is the articulation of our dedication 

       10    to providing the customers with knowledgeable service. 

       11    Q.  It reflects the way you do business? 

       12    A.  It does. 

       13             MR. WILLIAMSON:  Would you please show the witness 

       14    D623. 

       15             MR. KRINSKY:  Do you have copies of this? 

       16             MR. WILLIAMSON:  Yes, sir. 

       17    Q.  Mr. Armenteros, what is D623? 

       18    A.  D623 is a sticker that we use to put on the inside of cigar 

       19    boxes which we hope will convey our vision to the customers 

       20    when we package their products with gift wrapping in a cigar 

       21    box, with assorted fluffing, packaging matches, whatever it 

       22    takes to make a gift look good.  This is a sticker that we put 

       23    on the inside of that cigar box which we hope conveys our 

       24    vision to that customer. 

       25    Q.  And that sticker has the name of your store on it, is that 
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        1    right? 

        2    A.  Yes. 

        3    Q.  And it also has the tobacconist credo as well? 

        4    A.  Yes. 

        5    Q.  What is written there is an accurate representation of the 

        6    tobacconist credo, is that correct? 

        7    A.  Yes. 

        8    Q.  Did you create the tobacconist credo? 

        9    A.  Yes. 

       10    Q.  Is abiding by the tobacconist credo one of the reasons for 

       11    the success of your stores? 

       12    A.  I think it is one factor, one reason that we are 

       13    successful.  I think our commitment to quality and education, 

       14    product knowledge is the secret to our success, among other 

       15    things.  Business is a dynamic, retail is a dynamic endeavor. 

       16    Q.  Is it consistent with the tobacconist credo to mislead 

       17    customers? 

       18    A.  No. 

       19    Q.  That would violate the tobacconist credo, right? 

       20    A.  Yes. 

       21    Q.  Is it consistent with the tobacconist credo to confuse 

       22    customers as to the origin of the cigars they are buying? 

       23    A.  No. 

       24    Q.  That would also violate the tobacconist credo, right? 

       25    A.  Yes. 
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        1    Q.  Is it consistent with the tobacconist credo to confuse 

        2    customers as to the history of the cigars they are buying? 

        3    A.  No. 

        4    Q.  That would also violate the tobacconist credo? 

        5    A.  Yes. 

        6             MR. WILLIAMSON:  I would like to offer into evidence 

        7    D623. 

        8             THE COURT:  It is admitted. 

        9             (Defendant's Exhibit 623 received in evidence) 

       10    BY MR. WILLIAMSON: 

       11    Q.  Mr. Armenteros, you are personally aware the United States 

       12    has an embargo against Cuba, is that right? 

       13    A.  Yes. 

       14    Q.  And you understand that that embargo prohibits the 

       15    importation and sale of Cuban cigars in the United States? 

       16    A.  Yes. 

       17    Q.  And it's been your experience that customers usually know 

       18    the Cuban cigars are illegal in the United States, is that 

       19    correct? 

       20    A.  Yes. 

       21    Q.  And it's your experience that when a customer asks you for 

       22    a Cuban cigar, the customer is asking you for something that 

       23    the customer knows is illegal, is that right? 

       24    A.  Yes. 

       25    Q.  Now, the name of your store is A Little Taste of Cuba, is 
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        1    that right? 

        2    A.  Yes. 

        3    Q.  And your web site is cubacigar.com? 

        4    A.  And alittletasteofcuba.com.  It is the same. 

        5    Q.  But you don't sell Cuban cigars, right? 

        6    A.  The only Cuban cigars I have ever sold in the store are 

        7    pre-embargo Cuban cigars. 

        8    Q.  Other than the pre-embargo Cuban cigars, you do not sell 

        9    Cuban cigars, is that right? 

       10    A.  Absolutely correct, we do not sell. 

       11    Q.  So you call your store A Little Taste of Cuba in order to 

       12    evoke the mystique of Cuba, is that right? 

       13    A.  Well, the stores are decorated in Cuban art and we play 

       14    Cuban music all the time.  It's not an option.  It is a fact of 

       15    our operations.  And the whole ambiance, the environment is A 

       16    Little Taste of Cuba.  We wear guayaveras which are traditional 

       17    Cuban shirts, and I think every aesthetic decision we make in 

       18    creating the stores is influenced by the Cuban culture or 

       19    romanticism surrounding that. 

       20    Q.  So the entire marketing concept of your store is evoking 

       21    the mystique of Cuba, is that right? 

       22    A.  Yes. 

       23    Q.  I take it you don't confuse your customers by having that 

       24    evocation of Cuba in your stores, do you? 

       25    A.  Typically confuse them how? 
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        1    Q.  In any way. 

        2    A.  Well, some people are just confused in general, in life. 

        3    But there is a very small percentage of people who don't know 

        4    that there is an embargo on Cuba.  Perhaps it would surprise 

        5    you, this looks like a well educated room, but there are those 

        6    that don't understand what an embargo means, much less that we 

        7    have one on Cuba. 

        8             Those people, usually tourists, are uneducated, people 

        9    who have perhaps dabbled in cigars, may be confused, and I have 

       10    seen that, but it is a rare case. 

       11    Q.  So are you causing confusion in your consumers, your 

       12    customers, by having a marketing strategy based on evoking the 

       13    mystique of Cuba? 

       14    A.  Absolutely not. 

       15    Q.  You sell Havana Samplers, is that right? 

       16    A.  We do. 

       17    Q.  And the cigars that are used in Havana Samplers are not 

       18    Cuban, are they? 

       19    A.  Correct. 

       20    Q.  And I take it that calling them Havana Samplers is part of 

       21    your broader strategy of marketing cigars by evoking a Cuban 

       22    mystique, is that right? 

       23    A.  Yes. 

       24    Q.  And I take it that calling them Havana Samplers is not 

       25    confusing your customers, is it? 
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        1    A.  I would not want to cause confusion amongst my customers. 

        2    Q.  And therefore if you thought that calling cigars Havana 

        3    Samplers caused confusion, you wouldn't do it, right? 

        4    A.  Probably.  That's correct, I wouldn't want to. 

        5    Q.  Because that would violate the tobacconist credo, right? 

        6    A.  Let me read the tobacconist credo. 

        7             I'm not sure that would violate the tobacconist credo. 

        8             The Havana Sampler is a way of getting a customer a 

        9    great value on a variety of cigars, which is something that in 

       10    the past has been difficult to do over the Internet.  So we 

       11    don't really make a lot of money on them, it is just a way of 

       12    conveying value to a customer that we wouldn't otherwise have. 

       13    I don't think we are trying to confuse them.  I think we are 

       14    trying to add value. 

       15    Q.  Well, you're not calling them New Jersey Samplers, are you? 

       16    A.  No, we are not.  But as I said, I think a certain 

       17    percentage of people are always confused, and you can't make 

       18    business decisions based on point zero, zero, zero whatever 

       19    percentage of the customer base which may be confused.  You say 

       20    some people may be confused.  I imagine it is a very, very 

       21    small percentage. 

       22             I don't believe it violates the tobacconist credo.  I 

       23    certainly wouldn't do it if I thought it did. 

       24    Q.  I am going to show you what we have marked D625, and I 

       25    would be grateful if the photocopies could be displayed on the 
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        1    screen and given to counsel. 

        2             Mr. Armenteros, what is D625? 

        3    A.  It is a Padron box with a tobacconist credo sticker on it 

        4    with an excessive amount of matches placed in it, mints and 

        5    cigars.  It is what appears to me to be a Havana Sampler. 

        6             Now, it would only be a Havana Sampler if it was 

        7    ordered off the Internet; otherwise, I think we would just call 

        8    it a gift pack. 

        9    Q.  So you prepare gift packs like that that you sell at 

       10    retail? 

       11    A.  In the stores, yes. 

       12    Q.  So you are selling something that looks like that both on 

       13    the Internet and at your retail stores? 

       14    A.  Yes. 

       15    Q.  Now, is there any visible designation of origin on that 

       16    box? 

       17    A.  Well, it probably came in a box that said it came from one 

       18    of my stores.  Is that what you mean? 

       19    Q.  No.  I mean geographic origin. 

       20    A.  Well, the matches have my store addresses on them. 

       21    Q.  Is there any designation of the geographic origin of the 

       22    cigars on that box? 

       23    A.  On the box? 

       24    Q.  Yes. 

       25             It is not on the top, is it? 
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        1    A.  No, it is not.  It might be under the sticker. 

        2    Q.  But that is not visible to the consumer, is it? 

        3    A.  It is not. 

        4    Q.  Unless they peel the sticker off. 

        5    A.  Correct. 

        6    Q.  Now, if you look inside the box, please, is there any 

        7    geographic designation of origin on those plastic bags? 

        8    A.  Yes.  My store cities are on the ziplock bags. 

        9    Q.  But the ziplock bags don't say where the cigars were made, 

       10    do they? 

       11    A.  No.  The cigars sometimes say where they were made. 

       12    Q.  Sometimes? 

       13    A.  Sometimes.  It depends on the -- 

       14    Q.  Now, does that lack of indication of geographic origin 

       15    anywhere on that box, whether inside or out, cause confusion 

       16    amongst your customers? 

       17    A.  No, I don't think so. 

       18             MR. KRINSKY:  Your Honor, I have not been shown the 

       19    inside of this box.  I am really having a hard time following 

       20    what is in there. 

       21             MR. WILLIAMSON:  We have a slide of the inside of the 

       22    box. 

       23             MR. KRINSKY:  I would like to examine the box itself, 

       24    your Honor. 

       25             THE COURT:  Sure. 
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        1    amongst your customers as to the geographic origin of those 

        2    cigars? 

        3    A.  That is a loaded question.  My failure to indicate the 

        4    origination of where these cigars came from.  I don't feel that 

        5    it is a failure.  Perhaps the manufacturer's failure to 

        6    indicate where they came from. 

        7             Does it lead to confusion?  In a very small percentage 

        8    of highly uneducated consumers it might lead to some confusion. 

        9    Q.  But most consumers are not going to be confused if they buy 

       10    a box of cigars that does not have a geographic designation of 

       11    origin on it, is that correct? 

       12    A.  Could you repeat the question, please? 

       13    Q.  Most consumers are not going to be confused if they buy a 

       14    box of cigars that does not have a geographic designation of 

       15    origin on it, is that correct? 

       16    A.  This type of sampler box or a box of cigars? 

       17    Q.  This sampler box. 

       18    A.  Most consumers will not be confused as to the origins of 

       19    those cigars.  I believe that's correct. 

       20    Q.  I believe you said there was a cigar in there called 

       21    Cojimar? 

       22    A.  Yes.  Two. 

       23    Q.  Would you take it out of the wrapper or them out of the 

       24    wrapper. 

       25    A.  Sure. 
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        1    Q.  Would you please display D668. 

        2             MR. WILLIAMSON:  Could you hold the Cojimars up, 

        3    please, so the court can see them.  Thank you. 

        4    Q.  Where is Cojimar? 

        5    A.  The town? 

        6    Q.  Yes. 

        7    A.  It is on the outskirts of Havana.  It is a small fishing 

        8    town, I think popularized by Ernest Hemingway. 

        9    Q.  Do your customers confuse the Cojimar with the COHIBA? 

       10    A.  No.  This is a vanilla flavored cigar.  It is a flavored 

       11    series of cigars. 

       12    Q.  And the band of the Cojimar looks somewhat like the Cuban 

       13    COHIBA band, does it not? 

       14    A.  It does have some graphic similarities. 

       15    Q.  So does that band confuse consumers? 

       16    A.  I don't think so. 

       17    Q.  Because they can distinguish the difference between the 

       18    Cuban COHIBA trade dress and this trade dress, is that right? 

       19    A.  Well, I think they are similar, but I don't think it 

       20    confuses them.  I think the customer can distinguish, yes. 

       21    Q.  Let's just be clear.  You think the customer can 

       22    distinguish the trade dress, is that right? 

       23    A.  Yes.  I think the only similarity is this two-tone.  So, 

       24    yes, I definitely do. 

       25    Q.  Well, the spotted pattern, that is a similarity, is it not? 
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        1    A.  Yes, it is. 

        2    Q.  And the lettering, is that a similarity? 

        3    A.  Yes. 

        4    Q.  But consumers can distinguish this from the Cuban COHIBA, 

        5    right? 

        6    A.  Yes. 

        7    Q.  You are aware of COHIBA cigars being sold in the U.S. with 

        8    the yellow and black band but they were made in the Dominican 

        9    Republic, is that right? 

       10    A.  Yes. 

       11    Q.  And these cigars look like the Cuban COHIBA, is that right? 

       12    A.  Yes. 

       13    Q.  And consumers confused those Dominican, let's call them 

       14    counterfeits, with the Cuban COHIBAs, is that right? 

       15    A.  Yes. 

       16    Q.  In fact, that must have been very confusing for consumers 

       17    because you had two cigars with identical trade dress, is that 

       18    right? 

       19    A.  Well, I didn't have both cigars.  I carried in very small 

       20    quantities, in small periods of time, the yellow-and-black 

       21    banded Dominican COHIBAs, which were illegal after a certain 

       22    point because I believe General sued those manufacturers. 

       23    Q.  But a consumer who was aware of the Cuban COHIBA with the 

       24    yellow and black faced with Dominican COHIBA with the yellow 

       25    and black would have been quite confused, is that right? 
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        1    A.  Had those two cigars been put together, yes, and I believe 

        2    that a lot of consumers were confused by that. 

        3    Q.  And it was the similarity of the trade dress that was a 

        4    factor in creating that confusion, is that right? 

        5    A.  If the trade dress includes the color scheme, yes. 

        6             (Continued on next page) 
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        1    Q.  So without the color scheme there would be less confusion, 

        2    right? 

        3    A.  Yes, I believe so, but confusion nonetheless. 

        4    Q.  Do you sell PARTAGAS? 

        5    A.  Yes. 

        6    Q.  Punch? 

        7    A.  Yes. 

        8    Q.  Montecristo? 

        9    A.  Yes. 

       10    Q.  Hoya de Monterey? 

       11    A.  Yes. 

       12    Q.  Now, all of these cigars have Cuban and Dominican versions, 

       13    is that right? 

       14    A.  No.  All of these cigars have Cuban counterparts but the 

       15    Hoya de Monterey, the Punch are Honduran, not Dominican. 

       16    Q.  Thank you. 

       17             They do have a Cuban counterpart and non-Cuban 

       18    counterpart, is that right? 

       19    A.  Yes. 

       20    Q.  And there is a historical connection between the Cuban and 

       21    the non-Cuban, is that right? 

       22    A.  I am not sure I understand.  They are the same name.  I 

       23    don't know that there is a historical connection. 

       24    Q.  So you don't know how these cigars came to have the same 

       25    name? 
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        1    A.  I don't know legally how they came to have the same name. 

        2    For instance, I think some of the names are just registered 

        3    outside of Cuba after the revolution and then in other cases I 

        4    believe the men who were the cigar makers took their expertise 

        5    elsewhere and reregistered the name but brought their other 

        6    assets with them, meaning their knowledge as cigar makers.  And 

        7    in that case I would say the history is correlated but if 

        8    somebody just registered the name in the United States and they 

        9    are not related to the original cigar maker, the only thing 

       10    they have in common I guess would be the name. 

       11    Q.  So some of these are prerevolutionary brands where the 

       12    family left Cuba and set up shop somewhere else, is that right? 

       13    A.  Yes, I believe so. 

       14    Q.  And you have been educating people about cigars, right?  So 

       15    is PARTAGAS a prerevolutionary brand? 

       16    A.  Yes. 

       17    Q.  So the non-Cuban PARTAGAS has a historical relationship 

       18    with the Cuban PARTAGAS, right? 

       19    A.  The Cuban PARTAGAS I believe was founded in the 1800s by 

       20    Ramon Cifuentes, who was not alive in the '60s.  I believe 

       21    maybe his grandson or somebody registered the name outside of 

       22    Cuba after the revolution.  I would say there is a historical 

       23    connection, I just don't know what that is exactly. 

       24    Q.  I just want to establish there is a historical connection 

       25    between the two versions of PARTAGAS. 
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        1             MR. KRINSKY:  Objection.  He didn't use the word 

        2    version. 

        3             THE COURT:  Sustained. 

        4    Q.  There is a historical connection between the Cuban PARTAGAS 

        5    and the non-Cuban PARTAGAS, is that correct? 

        6    A.  Yes. 

        7    Q.  Now, you testified in your direct testimony that only 2 to 

        8    5 percent of your customers wonder whether there is a 

        9    connection between the Cuban PARTAGAS and the non-Cuban 

       10    PARTAGAS, is that right? 

       11    A.  Yes. 

       12    Q.  So those people must be really confused. 

       13    A.  No. 

       14             MR. KRINSKY:  Objection. 

       15             THE COURT:  I will let it stand. 

       16    Q.  Well, there is a connection between those cigars, is that 

       17    right? 

       18    A.  The three PARTAGASES? 

       19    Q.  Yes. 

       20    A.  A historical connection that may just be a name, but I 

       21    don't -- I am not sure what historical connection means.  That 

       22    cigar maker is now making the PARTAGAS in some other country 

       23    for the Cubans, it's not that kind of confusion.  The confusion 

       24    that results is the customer that may travel to Europe or 

       25    Canada and see a Cuban PARTAGAS and then they come back into my 
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        1    store and they may say, well, I saw the PARTAGAS in Canada and 

        2    you have a PARTAGAS and that confusion of how can there exist 2 

        3    trademarks or 2 brand names that are not related in any way 

        4    other than historically or by name.  That could confuse anyone, 

        5    I think. 

        6    Q.  Okay, but only 2 to 5 percent of your customers, these 

        7    people who travel to Europe and see the European PARTAGAS and 

        8    come back to your store -- I am sorry, or see the Cuban 

        9    PARTAGAS, come back to your store and see the non-Cuban 

       10    PARTAGAS, only 2 to 5 percent of those customers say, hey, 

       11    maybe there is a connection between these brands? 

       12    A.  Or less. 

       13    Q.  And the rest are sophisticated enough to know there is no 

       14    connection, is that right? 

       15    A.  I think even less than 2 percent perhaps would think that 

       16    the Cuban cigar industry is somehow helping manufacture the 

       17    non-Cuban PARTAGAS and the rest of them understand that at some 

       18    point in time there was a schism between the brands and that 

       19    two exist in the world. 

       20    Q.  So you are saying your customers are educated and 

       21    sophisticated enough to know this, right? 

       22    A.  To know what? 

       23    Q.  To know this about this historical schism. 

       24    A.  Only because they have been living with it for decades. 

       25    They have become accustomed to seeing the PARTAGAS in the 
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        1    here in the United States. 

        2    Q.  And Mr. Krinsky explained to you that this litigation 

        3    existed, is that right? 

        4    A.  Yes. 

        5    Q.  And he explained to you what Cubatabaco's position is in 

        6    this case, right? 

        7    A.  Yes. 

        8    Q.  And he explained to you that one thing Cubatabaco needs to 

        9    establish is confusion, is that right? 

       10    A.  No, I don't think he said that.  I think he was just 

       11    investigating and asking me questions. 

       12    Q.  And how many times have you met with Mr. Krinsky? 

       13    A.  Maybe just once, and then I have spoken to him on the phone 

       14    another two times maybe. 

       15             MR. WILLIAMSON:  No further questions. 

       16             THE COURT:  . 

       17    REDIRECT EXAMINATION 

       18    BY MR. KRINSKY: 

       19    Q.  Mr. Armenteros, are any of the brands in that Havana 

       20    sampler traditional Cuban brand names? 

       21    A.  No. 

       22    Q.  Mr. Armenteros, in your stores, your two stores, have you 

       23    had conversations with customers about the red dot COHIBA, the 

       24    General Cigar COHIBA? 

       25    A.  Yes. 
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        1    Q.  And can you describe the substance of those conversations? 

        2    A.  It's a lot of conversations.  It's a cigar that is 

        3    requested a lot or COHIBA is a cigar that is requested a lot 

        4    and when we have the red dot in we talk about the red dot.  I 

        5    think most customers who are asking for COHIBA, a significant 

        6    percentage of them think there is some connection with the 

        7    Cuban and I think I spend a significant amount of time 

        8    explaining to them that there isn't. 

        9    Q.  And what is the basis for your thinking that they think 

       10    there is some connection with the Cuban? 

       11    A.  A large percentage of them tell me that they believe there 

       12    is a connection, that COHIBA has always been the quintessential 

       13    Cuban cigar and this version of COHIBA, the General Cigar 

       14    version, is relatively new to the marketplace and I think the 

       15    customers have been hearing the term or the word COHIBA as it 

       16    relates to the pinnacle of cigars for decades and when this 

       17    brand is out in my store and other people's stores, there is 

       18    immediately some logical link between the mythical COHIBA and 

       19    the red dot version that we carry.  So it prompts some 

       20    discussion. 

       21             MR. WILLIAMSON:  Your Honor, I would like to move to 

       22    strike the preceding answer as hearsay. 

       23             THE COURT:  I will let it stand. 

       24    Q.  And do any of your customers indicate that they have had 

       25    some kind of contact or some sort of experience with the red 
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        1    dot COHIBA before coming to your store? 

        2    A.  Yes, sure, a lot of customers have bought them elsewhere. 

        3    Q.  And have you had any conversations with those customers 

        4    about the COHIBA, the red dot COHIBA? 

        5    A.  Yes. 

        6    Q.  And what have they indicated to you? 

        7    A.  Well, they indicate different things.  Some indicate that 

        8    they think it's not a Dominican, that it is a Cuban COHIBA 

        9    because when they hear COHIBA all they think is Cuban.  Some 

       10    indicate they think there is some sort of manufacturing 

       11    relationship or marketing relationship.  And others indicate 

       12    that they just like the cigar and it's probably evenly split 

       13    between those three categories.  Or I would add a fourth 

       14    category -- well, no, forgive me, I wouldn't.  We are talking 

       15    about people who have smoked the red dot.  There are others who 

       16    have just heard of COHIBA and they want to try one. 

       17    Q.  If I understand you correctly, you are testifying about two 

       18    categories of people.  First is people who have indicated they 

       19    smoked and bought the red dot before they came to your store, 

       20    and then the second category who have not indicated that but 

       21    there is a conversation about COHIBA in the context and the 

       22    environment of your store, is that correct? 

       23    A.  Yes. 

       24    Q.  Now, for the first group, the people who have indicated 

       25    that they had some contact or purchase with the red dot COHIBA 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           580 

             35USEMP4                 Armmenteros - redirect 

        1    before your store, do you have a -- well, approximately what 

        2    percentage, if you can place a percentage on it, of those 

        3    people have indicated a belief that there is some connection 

        4    with Cuba? 

        5    A.  30 or more percent. 

        6    Q.  And for the second category of people, people who did not 

        7    indicate a prior experience with the red dot COHIBA but the 

        8    conversation came up in your store, what percentage of those 

        9    people indicated there was some connection with the Cuban 

       10    COHIBA? 

       11    A.  I would say the same or more, perhaps up to 50 percent. 

       12    Q.  Have you taken any steps in your store, your two stores, to 

       13    deal with this situation? 

       14    A.  With the confusion? 

       15    Q.  Yes. 

       16    A.  We just talk to the customers.  We tell them that it's a 

       17    Dominican cigar made by General Cigar.  We also tell them that 

       18    currently General are the people who are legitimately making 

       19    them at this time because we have sold the yellow and black 

       20    COHIBA which might have led to some confusion, the banded which 

       21    is now the counterfeit illegal cigar.  So we spend time talking 

       22    to them about the fact that it is a Dominican cigar and not a 

       23    Cuban cigar and that there is no connection between the two. 

       24             MR. KRINSKY:  No further questions, your Honor. 

       25             MR. WILLIAMSON:  No further questions, your Honor. 
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        1    But I did neglect to enter three exhibits into evidence, D625, 

        2    the sampler box, D665, the image of the interior of the box, 

        3    and D668, the image of the Cojimar cigar. 

        4             MR. KRINSKY:  I am not sure whether the images -- are 

        5    we offering the box itself? 

        6             MR. WILLIAMSON:  Yes. 

        7             THE COURT:  The box and the cigars are all admitted. 

        8             Thank you, Mr. Armenteros. 

        9             (Witness excused) 

       10             THE COURT:  We will resume Monday at 9:30. 

       11             Have a nice weekend. 

       12             (Trial adjourned to June 2, 2003 at 9:30 a.m.) 
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        1 

        2             (Trial resumed) 

        3             (In open court) 

        4             THE COURT:  Good morning all. 

        5             MR. KIRBY:  Your Honor, I believe that Mr. Ossip is to 

        6    resume the stand to complete his examination. 

        7             THE COURT:  OK. 

        8     ALVIN OSSIP, resumed. 

        9             MR. KIRBY:  Your Honor, before we begin, I would like 

       10    to identify at counsel table Ms. Jennifer Herriog who is the 

       11    attorney who has been working in connection with the 

       12    examination of Mr. Ossip. 

       13             THE COURT:  I noticed her. 

       14    CROSS-EXAMINATION (Continued) 

       15    BY MR. KIRBY: 

       16    Q.  Good morning, Mr. Ossip. 

       17    A.  Good morning, Mr. Kirby. 

       18    Q.  Mr. Ossip, we were, as you recall, interrupted in the 

       19    middle of your examination in order to put on another one of 

       20    plaintiff's witnesses, and I apologize for that.  But you will 

       21    recall, I hope, that at the time that we were interrupted we 

       22    were talking about your '94, '95 opinion about awareness of 

       23    COHIBA and how you went backward from that to 1992 and forward 

       24    from November of 1992 to make an estimation of awareness of 

       25    COHIBA in '92. 
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        1             Do you remember that? 

        2    A.  Yes. 

        3    Q.  Those were the two different ways you went back or the two 

        4    different ways you utilized to estimate awareness of COHIBA in 

        5    1992, correct? 

        6    A.  One way you described, which was taking the '94 and '95 

        7    data and going backward, and the other was starting with the 

        8    Shanken study and moving past events until I guess November 20, 

        9    1992. 

       10    Q.  Sir, as I recall, you discussed in connection with the '92 

       11    forward part that you had considered the number of media 

       12    mentions of COHIBA in the decade or so before 1992, remember? 

       13    A.  Yes. 

       14    Q.  And you couldn't quantify it, but you said that these 

       15    mentions helped you reach your conclusion about COHIBA 

       16    awareness in 1992, right? 

       17    A.  Well, I said the mentions would be positive effects and, as 

       18    you said, I obviously do not quantify it. 

       19    Q.  Certainly they weren't negative effects, right? 

       20    A.  Right. 

       21    Q.  They were positive? 

       22    A.  I believe so. 

       23    Q.  But you can't quantify it? 

       24    A.  That's correct. 

       25    Q.  And then you acknowledge, do you not, sir, in your direct 
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        1    testimony that there were many hundreds of mentions of COHIBA 

        2    in articles between November of 1992 and 1997, correct? 

        3    A.  Yes. 

        4    Q.  And that there were nowhere near that in the ten years 

        5    preceding the Cigar Aficionado publication and/or November 20, 

        6    1992, right? 

        7    A.  Correct. 

        8    Q.  And you, sir, said that the premiere issue itself was 

        9    important to your conclusion about COHIBA awareness in November 

       10    of 1992, right? 

       11    A.  Yes. 

       12    Q.  And you know when the premiere issue came out? 

       13    A.  I believe it was around September. 

       14    Q.  And you state that gave prominent mention to COHIBA, right? 

       15    A.  Yes. 

       16    Q.  Now, after the premiere issue came out, were you furnished 

       17    any data that measured the immediate impact of the Cigar 

       18    Aficionado article on cigar brand awareness? 

       19    A.  Not that I recall, other than the circulation information. 

       20    Q.  There were no brand awareness studies conducted in the 

       21    period after Cigar Aficionado came out, as far as you know, 

       22    until General Cigar conducted some in 1994, which were made 

       23    available to you, right? 

       24    A.  Yes.  That is all I had access to, correct. 

       25    Q.  And as far as you know, Cubatabaco didn't conduct any brand 
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        1    awareness studies in the United States then or indeed right up 

        2    until 1997, did they? 

        3    A.  I believe you're correct. 

        4    Q.  And, sir, you are not an expert, are you, on the effect of 

        5    media mention, even the kind of mention that you have described 

        6    in Cigar Aficionado, on consumer awareness, are you? 

        7    A.  Not in specifically translating appearances to awareness, 

        8    no, I'm not. 

        9    Q.  So you have never studied how many mentions are required to 

       10    enforce or create awareness, have you? 

       11    A.  That's correct. 

       12    Q.  And you've never studied the continuity of mentions 

       13    required to create awareness, have you? 

       14    A.  I don't recall ever doing it. 

       15    Q.  Indeed, you haven't conducted any studies of the kind of or 

       16    using a methodology to measure what awareness will be created 

       17    by a significant tribute to a product in a magazine, have you? 

       18    A.  Well, I've done things that may be similar to that, such as 

       19    a major product announcement, new product announcement in a 

       20    newspaper and then doing a study after that and trying to 

       21    indicate how many people recall seeing the newspaper 

       22    announcement and whether they were aware of the particular 

       23    brand that was announced. 

       24    Q.  How did you do that study, sir? 

       25    A.  Well, it is a study that occurs after the event where you 
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        1    contact relevant people and question them to try to discern, in 

        2    this case whether they had seen the particular ad and maybe 

        3    describe part of the ad and see what they got out of it and 

        4    whether they remembered the brand. 

        5    Q.  And nothing like that type of study was done here, was it? 

        6    A.  Not that I have seen.  Correct. 

        7    Q.  Now, sir, you do state based on your analysis of the 

        8    Shanken data that the estimated trial rate of COHIBA in 1992 

        9    was 5.4 percent, right? 

       10    A.  Well, if you are talking about the time of the Shanken 

       11    study, what I attempted to do with the data that was available 

       12    was to use some of the information from the Shanken study, for 

       13    example, best brand ever smoked, and use what other data I had 

       14    to try to see how many triers there would have to be to produce 

       15    a number like the percentage who said best cigar I ever smoked. 

       16    Q.  Sir, thank you for that, but I just asked you a question 

       17    and I was referring to paragraph 32 of your direct testimony. 

       18             In paragraph 32 of your direct testimony, you state 

       19    that the estimated trial rate of COHIBA in 1992 was 5.4 

       20    percent, right? 

       21    A.  That's at the time of the Shanken study. 

       22    Q.  At the time of the Shanken study. 

       23    A.  Right. 

       24    Q.  And that is the only data, the only quantitative data you 

       25    have for 1992, right? 
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        1    A.  Well, the 5.4 is a derived estimate.  I derived it.  It 

        2    doesn't appear in the Shanken report. 

        3    Q.  But you derived it from the Shanken study? 

        4    A.  Plus the three studies that follow it. 

        5    Q.  I see.  So you couldn't get that just by looking at the 

        6    Shanken data, you had to apply a formula that you created based 

        7    on '94 and '95 information, is that right? 

        8    A.  Yes. 

        9    Q.  But however you got there, you got to looking at the 

       10    Shanken data and saying it was 5.4 percent, right? 

       11    A.  Yes. 

       12    Q.  Now, you go on to say that in 1994 that trial rate for 

       13    COHIBA had jumped from this derived number that you had for 

       14    '92, 5.4 percent, to a number of 18.5 percent. 

       15             Do you see that? 

       16    A.  Yes, I do. 

       17    Q.  And that 18.5 percent is not a number you derived, that is 

       18    a number that actually appears in the studies that you have 

       19    available, right? 

       20    A.  Yes. 

       21    Q.  So comparing your derived number in '92 to the actual data 

       22    you had in '94, there was a very significant jump, like over 

       23    300 percent, would you agree? 

       24    A.  Yes. 

       25    Q.  And, sir, you agree, would you not, that the years '92, 
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        1    A.  I looked at other issues.  I did not read them carefully or 

        2    look through them as carefully as I did the premiere issue. 

        3    Q.  Can you tell me anything about the next eight issues? 

        4    A.  Next eight issues. 

        5    Q.  Of Cigar Aficionado. 

        6    A.  There was one of significance, which was I guess called the 

        7    Fidel issue. 

        8    Q.  When did that appear? 

        9    A.  I think it appeared mid or early 1994. 

       10    Q.  Were any of the others significant in your view? 

       11    A.  I don't know if I can evaluate that. 

       12    Q.  Because you can't remember them? 

       13    A.  Right. 

       14    Q.  But the reason I pick eight issues is obvious, isn't it, 

       15    sir? 

       16    A.  I assume it gets us to '94. 

       17    Q.  So this magazine that you found very significant in its 

       18    premiere issue had another eight issues before '94, including 

       19    at least one that you think appeared in '94 and was significant 

       20    to you because it had Fidel Castro on it, right? 

       21    A.  Yes. 

       22    Q.  Now you also, sir -- let me strike that. 

       23             Have you read Ms. Lopez's testimony yet? 

       24    A.  No. 

       25    Q.  Are you aware of what efforts Cubatabaco and/or Habanos 
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        1    made between '92 and '94 to promote COHIBA in the international 

        2    market? 

        3    A.  Am I aware of specific, their specific efforts? 

        4    Q.  Yes. 

        5    A.  I would say I am not aware of their specific efforts. 

        6    Q.  Are you knowledgeable of whether or not those efforts 

        7    between '92 and '94 were significantly greater than the efforts 

        8    in the preceding ten years?  Are you aware of that? 

        9    A.  No, I could not answer that. 

       10    Q.  You, sir, then, I take it, have no basis for really making 

       11    even a qualitative judgment as to why the aided awareness of 

       12    COHIBA was 18.5 percent in '94 compared to your derived number 

       13    of 5.4 percent in '92? 

       14             MR. KRINSKY:  I believe counsel misspoke in the 

       15    question. 

       16             MR. KIRBY:  That is not surprising.  So why don't I 

       17    try again. 

       18    Q.  Sir, let's see what we can certainly agree on and we will 

       19    try and break it down. 

       20    A.  OK. 

       21    Q.  You, sir, based on your testimony today, do not have any 

       22    information or enough information -- let me qualify it.  You 

       23    don't have enough information to make a judgment as to why the 

       24    aided awareness of COHIBA -- excuse me, the trial rate for 

       25    COHIBA had jumped to 18.5 percent in '94 compared to a trial 
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        1    rate of 5.4 percent that you derived for '92? 

        2    A.  I made a qualitative judgment based on a couple of factors. 

        3    One is that typically awareness will precede trial, typically. 

        4    One will become aware of something and then try it.  So that if 

        5    a trial jumped, then awareness may have jumped dramatically 

        6    before that and then eventually led to trial. 

        7             The second thing was I queried Mr. Krinsky about 

        8    events in the United States that occurred between November of 

        9    '92 and September '94, and it was my understanding that the 

       10    only thing of significance was the Fidel issue. 

       11             Also, it was my belief based on information we have 

       12    discussed that there was a dramatic increase in awareness due 

       13    to the premiere issue of Cigar Aficionado, which occurred 

       14    September, October, November, when it first came out, and that 

       15    that awareness, major increase in awareness subsequently led to 

       16    increases in trial. 

       17             So that was the basis of my qualitative judgment in 

       18    moving backwards from the September and February and May '95 

       19    data back to late '92. 

       20    Q.  So it was a series of assumptions, including assumptions 

       21    based on discussions with Mr. Krinsky -- 

       22             MR. KRINSKY:  Object. 

       23    Q.  -- and assumptions based on the impact of the premiere 

       24    issue of Cigar Aficionado based on what you were told because 

       25    you had no quantitative basis to make any judgment about the 
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        1    impact of the premiere issue of Cigar Aficionado, right? 

        2             MR. KRINSKY:  Objection. 

        3    A.  No, I don't agree with that.  I think that there is 

        4    marketing logic or common sense when, if you take an estimate 

        5    of a market of whatever the number is, 483,000 premium users at 

        6    the time that the magazine is launched and you have information 

        7    from the Shanken study that shows a majority of those people 

        8    would be interested in that type of magazine, then the magazine 

        9    comes out and there are, let's just say 110 issues get into the 

       10    hands of consumers, the assumption is they are in the hands of 

       11    premium consumers.  So you've got what, 23, 24 percent of all 

       12    those people theoretically have the magazine and if you believe 

       13    pass-along readership -- 

       14    Q.  Sir, I don't want to interrupt you, but would you please 

       15    maybe raise your hand every time you say assumption and 

       16    theoretic as you go through this so that I can keep count. 

       17             So just keep going.  I won't interrupt.  If you just, 

       18    every time you say assumption, raise your hand and I can keep a 

       19    count. 

       20             MR. KRINSKY:  I think we can maybe proceed in a more 

       21    ordinary way, your Honor. 

       22             THE COURT:  I think. 

       23             THE WITNESS:  Pardon? 

       24             MR. KIRBY:  I will try to do it without -- 

       25             THE COURT:  Make Mr. Kirby do his own counting. 
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        1    Q.  I am up to five now.  So do you want to keep going? 

        2    A.  Mr. Kirby, we are dealing with -- 

        3    Q.  Assumptions. 

        4    A.  -- bits or large amounts of information at various points 

        5    in time.  We are trying to focus on another point in time.  And 

        6    so if you are looking at hard data, it's there.  If you are 

        7    looking at the assumptions, it's there.  Some of the 

        8    assumptions you may say are leaps of faith.  Other assumptions 

        9    should be appraised as being marketing common sense.  And when 

       10    you have a market of a certain size and an event like this 

       11    magazine hits that market and 23 percent of the people get the 

       12    magazine and then there's pass along, it's got to be a logical, 

       13    major impact. 

       14    Q.  Six. 

       15             Any more?  Are you through? 

       16    A.  No, not really, but I am concerned -- 

       17             MR. KRINSKY:  The witness should be permitted, your 

       18    Honor, to complete his answer. 

       19             THE COURT:  Yes.  If there is anything else you would 

       20    like to add, I am sure you remember the question.  I don't. 

       21    A.  Well, I am saying there is a major impact because a large 

       22    proportion of the people in the market receive the magazine. 

       23    There is the pass-along, for which there is data for later 

       24    issues, and you could say that the premiere issue could be 

       25    average, above average or below average in pass along whatever, 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           596 

             362HEMP1                 Ossip - cross 

        1    but there is pass-along readership.  There is likely to be 

        2    discussion.  The magazine is given out to 453 cigar stores 

        3    where it is sold and available, so people might thumb through 

        4    it while they are sitting there. 

        5             It is my perception that COHIBA had major exposure in 

        6    that magazine in a number of different ways, and that the 

        7    people who got the magazine were interested in it and would 

        8    have seen the information about COHIBA and it would have had an 

        9    impact on their awareness of the brand.  Obviously it is 

       10    qualitative in some regard because it is my interpretation of 

       11    some of the numbers that I mentioned. 

       12    Q.  When you say "would have," shall I count that as an 

       13    assumption? 

       14    A.  You can count it that way. 

       15    Q.  Well, I got 12. 

       16             What I would like to ask you, sir, is that you have no 

       17    data, do you, no data whatsoever on how many people read this 

       18    issue, you have no data on how many people read the parts of 

       19    the issue that you found interesting and read, you have no data 

       20    based on any quantitative surveys of what brand awareness was 

       21    created in the months September, October, November of 1992 

       22    based on the Cigar Aficionado article, do you? 

       23             MR. KRINSKY:  Objection, your Honor.  That is three 

       24    very long questions. 

       25             THE COURT:  Overruled. 
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        1    A.  I have no access to data of the type that you are 

        2    mentioning.  Whether such data exists, I do not know. 

        3    Q.  Thank you, sir. 

        4             Now, in 1992 when Mr. Shanken's study was done, the 

        5    one we have been talking about, there was actually some real 

        6    aided awareness data in that study, wasn't there, aided 

        7    awareness data? 

        8    A.  Well, I believe, if my memory serves me, there was some 

        9    trial information. 

       10    Q.  Yes, sir.  As a matter of fact, he had a question that 

       11    asked about 13 specific brands.  Do you remember that? 

       12    A.  Yes, have you used these brands in the last five years or 

       13    something on that order. 

       14    Q.  Right.  He listed 13 brands. 

       15             Now, do you recall what brands he listed, when he 

       16    asked people directly whether or not they remembered having 

       17    smoked them or using them, I guess, recall smoking in the last 

       18    five years? 

       19    A.  Do I remember the brands? 

       20    Q.  Yes. 

       21    A.  I can probably name some, yes. 

       22    Q.  But you don't remember all of them.  I'll refer you to 

       23    Exhibit D5, the Shanken survey.  Do you have that in front of 

       24    you? 

       25    A.  Yes, I do. 
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        1    appearing in the Shanken survey itself, do you? 

        2    A.  That's correct. 

        3    Q.  Now, sir, you yourself actually did conduct an awareness 

        4    study of Cuban COHIBA cigars, didn't you? 

        5    A.  I conducted a study in which I obtained awareness data of 

        6    the brand COHIBA. 

        7    Q.  Sir, I was under the impression that you conducted a study 

        8    to measure the awareness of Cuban COHIBA cigars.  Am I 

        9    incorrect? 

       10    A.  I don't know if you are quoting words from my study, but 

       11    what was measured was awareness of COHIBA and then information 

       12    was obtained about whether the respondents knew where COHIBA 

       13    was made and, if so, to indicate where it was made. 

       14    Q.  Sir, do you have in front of you PX316, which seems to be a 

       15    study prepared by Alvin Ossip, marketing research consultant, 

       16    prepared for Rabinowitz Boudin Standard Krinsky & Lieberman, 

       17    P.C., New York, New York? 

       18             Do you have that study in front of you? 

       19    A.  Yes. 

       20    Q.  Could you turn to the cover page.  Do you see that? 

       21    A.  Yes. 

       22    Q.  Does the cover page say that the title of this is a study 

       23    to measure awareness of Cuban COHIBA cigars, and then it goes 

       24    on?  But is that the way the title begins? 

       25    A.  Yes. 
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        1    Q.  Now, in paragraph 126 of your direct testimony, you state 

        2    that the survey -- and this is your Internet survey, right, 

        3    sir? 

        4    A.  Yes. 

        5    Q.  And you conducted it in the fall of 2000, right? 

        6    A.  Correct. 

        7    Q.  And you state that 30 percent of all the premium 

        8    respondents in the survey had heard of COHIBA and indicated 

        9    that it was made in Cuba, right? 

       10    A.  Correct. 

       11    Q.  And you get to that number by bumping 28 up to 30 based on 

       12    a gender awareness, I won't say discount, a gender awareness 

       13    plus or attitude, is that right? 

       14    A.  A gender balance. 

       15    Q.  A gender balance. 

       16             So it moves from 28 to 30.  So it is correct to say 

       17    that you conclude that 30 percent in the year 2000, 30 percent 

       18    of all the premium respondents had heard of COHIBA and 

       19    indicated it was made in Cuba? 

       20    A.  Based on the questions I asked, yes. 

       21    Q.  That's right.  And that's indeed what your study to measure 

       22    awareness of Cuban COHIBA cigars was about, right, among other 

       23    things? 

       24    A.  Yes. 

       25    Q.  OK.  Now, that 28 -- 30 percent, don't forget that gender 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           601 

             362HEMP1                 Ossip - cross 

        1    balance, that 30 percent is people who had aided awareness of 

        2    the Cuban COHIBA in 2000, right? 

        3    A.  It was aided, yes. 

        4    Q.  It was not unaided, not trial, we are talking about aided 

        5    awareness? 

        6    A.  That's correct. 

        7    Q.  And you have a lot of confidence in your data, don't you, 

        8    sir? 

        9    A.  Yes. 

       10    Q.  Because up until the fall of 2000, you were required to 

       11    look at other people's surveys and other people's data, but 

       12    this one is one you did yourself? 

       13    A.  Yes. 

       14    Q.  And adding in the gender effect, you get 30 percent aware 

       15    of Cuban COHIBA cigars on an aided basis in 2000? 

       16    A.  Given what I consider the tough questions I asked, yes. 

       17    Q.  You ask tough questions because you conduct tough surveys, 

       18    right? 

       19    A.  I try to conduct fair and reasonable surveys, yes. 

       20    Q.  We talked about spurious awareness on Friday and you told 

       21    us that controls are one way of measuring the existence of 

       22    spurious awareness, right? 

       23    A.  Yes. 

       24    Q.  And we also agreed that one way of talking about spurious 

       25    awareness or one way of describing it is the sort of yea-saying 
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        1    bias, right? 

        2    A.  Yes, or guessing. 

        3    Q.  And you did not use any control to determine whether any 

        4    yea saying existed with respect to this particular question in 

        5    your survey, did you? 

        6    A.  That is not true because one could use the data from my 

        7    survey to come up with a worst-case scenario of spurious 

        8    awareness.  The data in my study provides a basis for looking 

        9    at guessing of brands and guessing of country of origin. 

       10    Q.  What is question 11 of the survey, sir? 

       11    A.  Pardon me? 

       12    Q.  What is question 11 of your survey? 

       13    A.  Question 11? 

       14    Q.  Yes. 

       15    A.  It is an aided awareness question. 

       16    Q.  What is it?  What is the question? 

       17    A.  Shall I read it? 

       18    Q.  Yes. 

       19    A.  "Listed below are the names of several cigars that you may 

       20    or may not have heard of before.  For each cigar listed, please 

       21    indicate whether you have heard of it, whether you have not 

       22    heard of it or whether you are not sure." 

       23    Q.  Now, sir, do you recall having your deposition taken about 

       24    your study to measure awareness in Cuban COHIBA cigars on 

       25    August 27, 2001? 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           603 

             362HEMP1                 Ossip - cross 

        1    A.  Yes, if that is the date. 

        2    Q.  And, sir, do you have your deposition in front of you?  I 

        3    am going to ask -- 

        4    A.  I have October 22, 2002. 

        5    Q.  Let me make sure.  I know we keep trying to clear the 

        6    clutter and we don't always get it done, but I am going to ask 

        7    you to turn to page 240 of that deposition, sir. 

        8             MR. KIRBY:  I will ask if we can put that on the 

        9    screen. 

       10    Q.  I want to ask you if you recall being asked these questions 

       11    and giving these answers: 

       12             "Is there any way to determine what the rate of false 

       13    positives for yea saying were with respect to question No. 11?" 

       14             You answered:  "Well, the question is valid if you 

       15    assume there was yea saying, and if there was yea saying, you 

       16    don't quite know whether it applied to the best-selling brands 

       17    or not." 

       18    "Q   Is there any way to determine whether it did? 

       19    "A   No.  Not contained within the study there isn't." 

       20             Do you recall being asked those questions and giving 

       21    those answers, sir? 

       22    A.  Yes.  That is what it says. 

       23    Q.  Now, sir -- 

       24    A.  May I respond in terms of what the meaning of that answer 

       25    is? 
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        1    Q.  Sir, I think the answer speaks for itself. 

        2    A.  Well, I don't think so. 

        3    Q.  If you want to explain your answer, sir, I know that 

        4    Mr. Krinsky will ask you.  So I see no reason not to let you go 

        5    ahead and just tell me right now.  Go ahead and explain it. 

        6    A.  OK. 

        7    Q.  And the answer you are explaining is not the answer you 

        8    gave here today, the answer you are explaining is the answer 

        9    you gave in your deposition, is that right? 

       10    A.  The answer relates to. 

       11    Q.  Or both. 

       12    A.  The answer relates to both. 

       13    Q.  So the explanation relates to both. 

       14    A.  The question I was asked, is there any way to determine 

       15    what the yea saying or guessing was, and I said no.  I answered 

       16    that question literally.  There is no way to determine. 

       17    However, you can use the data in the study to come up with a 

       18    worst-case scenario, which means from my perspective you can 

       19    come up with a higher guessing number than probably exists. 

       20    You don't know what the guessing number is, but you can use a 

       21    worst-case scenario.  And by that I mean, if I mention a brand 

       22    name to you that you are not aware of, it is almost the same as 

       23    my mentioning a fictitious brand. 

       24    Q.  Is that for me to say I agree with you?  I'm sorry.  Go on. 

       25    I thought you were asking me to agree with you. 
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        1    A.  Well, hopefully you would. 

        2    Q.  Doubtful. 

        3    A.  If I ask you some brand names, you have never heard of a 

        4    brand, that is equivalent to my asking you a fictitious name 

        5    because you have never heard of the brand I am mentioning which 

        6    is a real brand and you have never heard of a fictitious brand. 

        7    So while you don't have an estimate of what the guessing is, if 

        8    there is guessing, you have a worst-case scenario. 

        9             A worst-case scenario means, in this case, taking the 

       10    brand with the lowest awareness and assuming that nobody has 

       11    heard of it, that they are all guessing, which isn't logical 

       12    because the particular brand with the lowest awareness is a 

       13    brand which at least in 1998 sold as many as General Cigar 

       14    COHIBA did.  So you could use a worst-case scenario and then go 

       15    through the exercise of estimating what proportion of COHIBA 

       16    awareness is due to people merely yea saying or guessing. 

       17             So from my point of view, my no answer was correct.  I 

       18    don't know the truth, but I can use a worst-case scenario. 

       19    Q.  Well, sir -- did you finish your explanation of both? 

       20    A.  Yes, I have. 

       21    Q.  Let me ask you again.  You recall being asked at your 

       22    deposition, at line 21:  "Is there any way to determine whether 

       23    it did?" 

       24    "A   No.  Not contained within the study there isn't." 

       25             You do recall being asked that question and giving 
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        1    that answer, correct? 

        2    A.  Yes, I gave that answer. 

        3    Q.  Thank you. 

        4             Now, sir, as I understand your answer given today or 

        5    your explanation for your answer as given today, is that you 

        6    have a kind of control built into every study where you ask 

        7    aided questions by using the people who respond yes to the 

        8    lowest, the least known as a surrogate for a fictitious brand, 

        9    is that right? 

       10    A.  Yes, it could be used that way, although assuming it's a 

       11    relevant name it will overstate because some people are aware 

       12    of the brand. 

       13    Q.  Sir, do I now understand that you are sponsoring as a 

       14    survey methodology not using controls because you always have, 

       15    by definition, one that will be less known than the others; is 

       16    that your position now? 

       17    A.  For awareness measures, as I said, if I am doing a survey 

       18    on the east coast and there is a real brand in Utah and I use 

       19    that real brand name on my list, in my survey in New York, that 

       20    would act as a fictitious control in effect, on the assumption 

       21    that no one in New York has heard of the brand that is 

       22    available in Utah.  So for the brand awareness part of the 

       23    study, you could get that. 

       24    Q.  Sir, am I correct that you are just repeating the 

       25    explanation you just gave us before as to why you think that 
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        1    this is a good way of determining whether there was spurious 

        2    awareness? 

        3    A.  It is a worst-case scenario way of doing it. 

        4    Q.  Now, sir, my question was, are you now sponsoring or 

        5    suggesting that that be, that that eliminates the need for 

        6    putting controls, a specific control in a survey to determine 

        7    awareness; is that your testimony?  Can you answer that yes or 

        8    no? 

        9    A.  No, I can't answer that yes or no. 

       10             It could work very well for the awareness part of a 

       11    study. 

       12    Q.  That is what I asked, sir.  I said, about awareness, are 

       13    you sponsoring, recommending, teaching, that in conducting 

       14    awareness studies the notion of using a control, a specific 

       15    control, a control using a fictitious name, is not necessary? 

       16    A.  No, I'm not saying it's not necessary. 

       17    Q.  Not desirable? 

       18    A.  I'm saying -- 

       19    Q.  Can you answer that?  Is it desirable or not desirable? 

       20    A.  Not desirable to do what? 

       21    Q.  To use a control. 

       22    A.  No, it is not necessarily not desirable.  You make a 

       23    decision based on each study you are faced with. 

       24    Q.  I see.  Do you, sir, know anywhere in the academic 

       25    literature that anyone has ever supported your notion contained 
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        1    in your explanation today that using a brand with low awareness 

        2    as a substitute or surrogate for a fictitious brand is a 

        3    sufficient control, indeed an overstated control? 

        4    A.  You keep asking me about academic literature.  My 

        5    background is not academic.  My background is in spending tens 

        6    of millions of dollars on marketing research and devising 

        7    methods used by a major company or major companies, and so you 

        8    do what works and what makes sense and what is logical. 

        9             I think that the brands we have been talking about, a 

       10    low brand can serve as a control in being a worst-case 

       11    scenario.  One could argue about controls as one always does, 

       12    is this an appropriate control or not.  That is always an 

       13    argument.  But I think it is appropriate to do that. 

       14    Q.  Sir, I take it the answer to my question is no? 

       15    A.  I have forgotten your question. 

       16    Q.  I am sure you have. 

       17    A.  Yes.  I'm sorry for my long answers, but -- 

       18    Q.  Sir, my question really required a short answer. 

       19             The question was, are you aware of anything in the 

       20    academic literature that supports the Ossip elimination of 

       21    control method, and I think your answer is no? 

       22    A.  No.  Right.  Correct. 

       23    Q.  The answer is no.  Thanks. 

       24             Sir, you frequently discussed the questions of control 

       25    in your other testimony when you are retained to serve as an 
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        1    expert, don't you? 

        2    A.  Yes.  You look to see if a control is relevant -- 

        3    Q.  That needs a yes or no. 

        4    A.  Yes, I do. 

        5    Q.  And in those discussions of controls, sir, when you have 

        6    been retained to testify about controls, have you ever 

        7    testified that a control is not necessary ever? 

        8    A.  I have done studies without controls and I am sure I have 

        9    reviewed studies without controls.  You are asking me to go 

       10    through my history now and my head is full of the information 

       11    that I am testifying about today.  So it would be difficult for 

       12    me to recall something. 

       13    Q.  Sir, you can say I don't recall. 

       14             MR. KRINSKY:  He should be permitted to answer, your 

       15    Honor. 

       16             THE COURT:  Agreed. 

       17             Have you finished? 

       18             THE WITNESS:  I believe I have, sir. 

       19    Q.  Now, sir, let me ask you about the population, because the 

       20    population in which you conduct your studies is an important 

       21    question, isn't it? 

       22    A.  Yes. 

       23    Q.  And you, sir, I don't think this is repetitious, but just 

       24    one or two, you know about the growth of the cigar market, 

       25    don't you, sir? 
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        1    A.  Yes. 

        2    Q.  And you know that indeed the cigar market grew 

        3    substantially between '92 and '97, didn't it? 

        4    A.  Yes. 

        5    Q.  Indeed, in your report you cite numbers that indicate that 

        6    the premium cigar market, this is your January 2002 report, 

        7    grew from what you describe based on your analysis, a long-term 

        8    rate of 90 to 102 million per year, that is to say, 14 years 

        9    prior to 19 -- I think it is prior to 1992, and then in 1992 

       10    went to 99, then to 110, then to 126, then to 164, then to 250, 

       11    and by 1997 it was over three times the '93 rate and three and 

       12    a half times the '92 rate.  Would you agree with that? 

       13    A.  That is what the industry data showed, yes. 

       14    Q.  And the growth of the cigar market was due in part to 

       15    people beginning to smoke cigars who had never previously done 

       16    so, right? 

       17    A.  Yes. 

       18    Q.  It was also due in part to people upgrading from mass 

       19    market cigars to premium cigars, right? 

       20    A.  Yes. 

       21    Q.  And you agree potential consumers are part of the relevant 

       22    population for measuring consumer awareness, correct? 

       23             MR. KRINSKY:  Objection. 

       24             THE COURT:  Overruled. 

       25    A.  Yes, potential defined by the person doing the study. 
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        1    Q.  And potential consumers are a group that you typically look 

        2    at, right? 

        3    A.  The general term potential, yes. 

        4    Q.  Sir, I am a little confused myself now because of the 

        5    interruption, but I am not sure.  Sir, you told me that you had 

        6    seen the advertising solicitation document that Mr. Shanken 

        7    prepared to give to people in advance of the first issue of 

        8    Cigar Aficionado.  Do you see that? 

        9    A.  I don't know.  I don't know specifically what you are 

       10    referring to. 

       11    Q.  I apologize if I have shown you this before, sir. 

       12             MR. KIRBY:  Your Honor, I apologize.  I have surprised 

       13    everyone including my colleagues. 

       14    Q.  This is Plaintiff's Exhibit 1189, sir. 

       15             Have you seen this before, sir? 

       16    A.  I don't know if I have or haven't. 

       17    Q.  Let me ask you to look at the page 024636 in this document. 

       18    A.  636? 

       19    Q.  Yes.  It is headed at the top Circulation. 

       20    A.  Yes. 

       21    Q.  It appears to be Mr. Shanken's statements about his 

       22    projected circulation.  Do you see that? 

       23    A.  Yes. 

       24    Q.  Do you see where Mr. Shanken says in the last paragraph, 

       25    "Throughout the world, affluent, successful men have smoked 
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        1    to call to his attention, Mr.Krinsky? 

        2             MR. KRINSKY:  Yes, P24630.  That indicates the title 

        3    and the date of the document that you have asked him to look at 

        4    rather than the page you asked him to look at.  24630. 

        5             THE WITNESS:  Yes, I have that.  It says Advertising 

        6    Information, 1992. 

        7             MR. KIRBY:  Is there anything else, Mr. Krinsky, you 

        8    want him to look at? 

        9             MR. KRINSKY:  I will ask him later.  Thank you. 

       10    Q.  Mr. Ossip, in this survey to measure awareness of Cuban 

       11    COHIBA cigars, that is your survey, your March 2001, that is 

       12    reported on March 2001, do you remember that? 

       13    A.  Yes, sir. 

       14    Q.  The title goes on to say that it was a study to measure 

       15    awareness of Cuban COHIBA cigars and source confusion between 

       16    these cigars and General Cigar Company, Inc. COHIBA cigars, 

       17    right? 

       18    A.  Yes. 

       19    Q.  And that was your -- your Internet survey was designed to 

       20    measure confusion at the time it was conducted, that is 

       21    October, November 2000, right? 

       22    A.  Correct. 

       23    Q.  And your results, sir, cannot be projected to estimate 

       24    confusion at a time after the embargo is lifted, correct? 

       25    A.  It was designed to estimate confusion at the time the study 
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        1    was taken. 

        2    Q.  And so the answer is yes? 

        3    A.  That it can't be used for another time period? 

        4    Q.  Yes. 

        5    A.  Yes. 

        6    Q.  You agree with that? 

        7    A.  Yes. 

        8    Q.  We are in agreement.  That is great. 

        9             And you've testified, sir, have you not, that there is 

       10    nothing in your study that would allow you to determine that 

       11    people, when faced with both the Cuban and General Cigar COHIBA 

       12    boxes, whether they would be equally confused, more would be 

       13    confused or less would be confused, right? 

       14    A.  I don't understand your question, Mr. Kirby. 

       15    Q.  Let's go back to your deposition, sir.  This is your first 

       16    deposition, and I am going to refer to page 287, beginning at 

       17    line 7. 

       18             You were asked these questions and gave these answers, 

       19    did you not: 

       20    "Q   So this test is a test to test consumers' confusion now. 

       21    It cannot be projected to confusion at a time after the embargo 

       22    is lifted? 

       23    "A   Right.  I can only conjecture about that. 

       24    "Q   And what assumptions do you have to make to make that 

       25    conjecture? 
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        1    "A   It's purely a personal conjecture which may not jive with 

        2    your personal conjecture, but there's nothing in the study that 

        3    allows me to determine if people were faced with both boxes 

        4    whether they would be equally confused, more would be confused 

        5    or less would be confused." 

        6             Do you remember being asked those questions and giving 

        7    those answers, sir? 

        8    A.  Yes.  I'm reading from the deposition, so that reflects 

        9    what happened. 

       10    Q.  And the Cuban COHIBAs have never been available for sale in 

       11    the United States, have they? 

       12    A.  Not legally. 

       13    Q.  Now, sir, it's a fact, is it not, that in your Internet 

       14    survey that, as you testified today, that 30 percent of the 

       15    people knew that COHIBA was made in Cuba, right? 

       16    A.  Yes. 

       17    Q.  And how many knew that it was made in the Dominican 

       18    Republic, sir? 

       19    A.  I am trying to find that information. 

       20    Q.  Well, sir, maybe it would help you if you look at -- 

       21    A.  I have it. 

       22    Q.  -- page 23 of your survey in your report. 

       23             So if the number is 30 who knew it was made in Cuba, 

       24    30 percent, taking your gender balance number, what is the 

       25    number who knew it was made in the Dominican Republic? 
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        1    A.  80 percent of that number.  It would be like 24, I believe, 

        2    to be comparable. 

        3    Q.  So 30 percent in your survey, your data, 30 percent of the 

        4    people were aware that it was made in Cuba, were aware of 

        5    COHIBA and that it was made in Cuba, and 24 percent were aware 

        6    of COHIBA made in the Dominican Republic, correct? 

        7    A.  I believe that is approximately right. 

        8    Q.  Now, sir, this survey was conducted, was it not, almost 

        9    three years after General Cigar introduced the red dot COHIBA, 

       10    right? 

       11    A.  Correct. 

       12    Q.  And this was an aided awareness question, sir, in both 

       13    cases? 

       14    A.  In regard to the country of origin, no, it was an unaided 

       15    question. 

       16    Q.  Unaided as to the country of origin? 

       17    A.  Right. 

       18    Q.  Aided as to brand? 

       19    A.  Correct. 

       20    Q.  So on an unaided basis, 24 percent said COHIBA was made in 

       21    the Dominican Republic and 30 percent said it was made in Cuba? 

       22    A.  Among all respondents. 

       23    Q.  Among -- 

       24    A.  Now -- 

       25    Q.  Among all respondents? 
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        1    A.  Of whom a certain proportion were not aware of COHIBA. 

        2    Q.  I was just going to get to that. 

        3             Your survey began with 1,837 respondents, right? 

        4    A.  That's correct. 

        5    Q.  You then attempted to determine which of those respondents 

        6    fell into your definition of a cigar smoker who will buy 

        7    premium cigars, right? 

        8    A.  Correct. 

        9    Q.  And you defined a premium cigar as one that was priced at 

       10    $65 a box or higher for a box of 25 or 2.81 per cigar or 

       11    higher, right? 

       12    A.  That's correct. 

       13    Q.  And of the 1,837 people who responded in your Internet 

       14    survey, you reached a determination that 960 of them fell under 

       15    your definition of a cigar smoker who is likely to buy a 

       16    premium, right? 

       17    A.  Correct. 

       18    Q.  And so going forward, your definition of the relevant 

       19    survey population was 960, right? 

       20    A.  Yes. 

       21    Q.  And your Internet survey told the other 913 people to bag 

       22    it, stop, right? 

       23    A.  Correct. 

       24    Q.  And now that you are down to 960, you asked them whether 

       25    they had heard of particular cigar brands.  That was aided, 
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        1    right? 

        2    A.  Correct. 

        3    Q.  And one of the brands you asked about was COHIBA, and 693 

        4    people indicated they had heard of COHIBA, right? 

        5    A.  I don't have that chart in front of me, but if you are 

        6    quoting from that -- 

        7    Q.  I am, sir, but it is perfectly appropriate for you to look 

        8    through it.  Mr. Krinsky, I am sure, wants to make sure you 

        9    have got it right.  I do, too. 

       10    A.  OK.  One thing to be careful of, though, Mr. Kirby, is that 

       11    in my deposition and the chart that I use I have gender 

       12    balanced the total sample, and so you have a choice of three 

       13    sets of numbers to look at.  You can look at the balanced 

       14    sample, you can look at males only, and you can look at an 

       15    unbalanced sample of people who buy cigars of $120 a box or 

       16    more.  So we could have some little differences based on which 

       17    column you are looking at from my report or from my testimony. 

       18    Q.  OK.  But with respect to people who have heard of the cigar 

       19    brand, 693, that is true whichever, that doesn't need to be 

       20    gender balanced, does it? 

       21    A.  Well, it needs to be gender balanced, but the total number 

       22    of individuals is 693, you are correct. 

       23    Q.  All right. 

       24             MR. KRINSKY:  I would like to just ask if the witness, 

       25    with your permission, has found the chart he was looking for so 
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        1    he could answer these questions. 

        2             THE WITNESS:  Yes.  I believe it is page 23 has the 

        3    number you're referring to in my report. 

        4             MR. KIRBY:  OK. 

        5             THE WITNESS:  Correct. 

        6             MR. KIRBY:  Thank you. 

        7    Q.  We don't have much longer to go, Mr. Ossip, but certainly 

        8    if you do feel at any time that you don't have something in 

        9    front of you you need to have, I have been trying to 

       10    anticipate, but you tell me if you are not there.  OK? 

       11    A.  Right.  You have given me the material, it is just finding 

       12    the page that you are referring to. 

       13    Q.  We will try and work together. 

       14    A.  OK. 

       15    Q.  Now, sir, of the 693 who indicated they heard of COHIBA, 

       16    they got to go on, but the rest were also told to bag it, 

       17    right? 

       18    A.  Yes. 

       19    Q.  Because in your judgment those people couldn't be confused. 

       20    They never heard of COHIBA so they couldn't be confused? 

       21    A.  That's correct. 

       22    Q.  So another 267 people were not permitted to continue, 

       23    right? 

       24    A.  Those who had not heard of COHIBA, yes. 

       25    Q.  So now we are down to the remaining respondents, and you 
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        1    asked them if they knew where COHIBA was made. 

        2    A.  Yes. 

        3    Q.  Unaided? 

        4    A.  Yes. 

        5    Q.  And only 412 said they knew, right? 

        6    A.  Now I have to look at a table rather than a chart.  So 

        7    forgive me while I find the appropriate page. 

        8             There were 392.  Is that the number you had?  392. 

        9    Q.  Actually, I have 412. 

       10    A.  But the questions that I asked gave them another 

       11    opportunity to say don't know, and 20 people took that 

       12    opportunity.  So it is 412 minus 20. 

       13    Q.  So we have actually taken it down to 392. 

       14    A.  That's correct. 

       15    Q.  And of those 392, you got two significant groups.  One 

       16    group listed Cuba or Cuba and another country on an unaided 

       17    basis as where COHIBA came from, and 207 listed the Dominican 

       18    Republic or another country as where COHIBA came from, right? 

       19    A.  That's correct. 

       20    Q.  But you made another cut at this point.  You only let the 

       21    256 people who listed Cuba, you only let them proceed with the 

       22    survey, the confusion portion, right? 

       23    A.  Yes. 

       24    Q.  Because, again, in your opinion only people who had heard 

       25    of COHIBA and knew that it was made in Cuba or Cuba and another 
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        1    country could possibly be confused, right? 

        2    A.  That was my premise, although I realize that I was asking 

        3    pretty tough questions.  Typically one would ask where do you 

        4    think it's made.  I asked, do you know where it's made, and if 

        5    you do, type it in and gave them a don't know option again.  So 

        6    I made it tough. 

        7             With those tough standards, the numbers you quoted are 

        8    correct.  Only the people who mentioned Cuba, COHIBA, Cuba, 

        9    went on to the next step. 

       10    Q.  So is that the same thing, sir, as saying that of the 960 

       11    you started with only 256 even had the potential for confusion? 

       12    A.  That is correct, 30 percent of the starting group. 

       13    Q.  So when you say at another point in your report that 54 

       14    percent of the people who participated in the source confusion 

       15    aspect of your study were confused, you are only considering 

       16    the 256 that actually were allowed to go on, is that right? 

       17    A.  Yes. 

       18    Q.  Now, in your report you said that you found a confusion 

       19    rate of approximately 20 percent, right?  In your report. 

       20    A.  In my report? 

       21    Q.  Yes, as distinguished from your testimony. 

       22    A.  Are you referring to a specific page, Mr. Kirby? 

       23    Q.  In your report, sir, did you reach a conclusion? 

       24    A.  Yes.  I believe you may be referring to page 13.  Of all 

       25    the premium buyers aware of COHIBA, more than 20 percent 
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        1    erroneously thought that there was a source connection between 

        2    COHIBA cigars from Cuba and the General Cigar COHIBAs.  That 

        3    number becomes 21 percent roughly if you gender weighted.  And 

        4    if you look at the group of 120 or more, which would be the 

        5    group that would include General Cigar COHIBA buyers, then the 

        6    confusion estimate among those aware of COHIBA is 25 percent, 

        7    roughly. 

        8    Q.  Now that, sir, together with all the extra little fillers 

        9    you just put in, is the rate among premium cigar smokers who 

       10    had heard of COHIBA, is that right? 

       11    A.  That is correct. 

       12    Q.  There isn't any figure in your report that states what the 

       13    rate of confusion was in your view based on your survey among 

       14    all the premium participants in your survey, is there? 

       15    A.  No. 

       16    Q.  OK.  Now, you had an opportunity after filing your report, 

       17    sir, to read the report of Dr. Simonson, right? 

       18    A.  Correct. 

       19    Q.  You know who Dr. Simonson is? 

       20    A.  Yes. 

       21    Q.  In his report, he says that you didn't calculate confusion 

       22    among the relevant population, right? 

       23    A.  I didn't calculate it in the report.  It appears in my 

       24    testimony at the moment. 

       25    Q.  He stated that your survey, even before taking account of 
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        1    all the other issues, showed at most a 14.5 percent confusion, 

        2    not 20 percent.  That is what he said in his report at 

        3    paragraph 187, page 96, right? 

        4    A.  Yes, that is what he said. 

        5    Q.  And now, sir, in your direct testimony proffered in this 

        6    trial, you state the confusion was 15 percent among all the 

        7    premium respondents, correct?  That is in your direct at 121? 

        8    A.  Yes, 15.2 in the gender balanced total sample of premium 

        9    cigar buyers. 

       10             MR. KIRBY:  Thank you, Mr. Ossip.  I have no further 

       11    questions of you at this time. 

       12    REDIRECT EXAMINATION 

       13    BY MR. KRINSKY: 

       14    Q.  Mr. Ossip, let's go back, to start with, to the market 

       15    research data produced by General Cigar.  Did that data have 

       16    any information about the tenure of premium cigar smokers in 

       17    1994? 

       18    A.  Well, it had information -- are you talking about how long 

       19    they have been smoking? 

       20    Q.  Yes.  That is what I meant by tenure. 

       21    A.  How long they have been smoking cigars, yes. 

       22    Q.  What was that?  What did that data show? 

       23    A.  That people were in the market a fairly long time, at least 

       24    cigar smokers.  I forget exact numbers.  I may have quoted it. 

       25    Maybe the average was ten or eleven years in the market. 
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        1    Q.  So the people who were premium cigar smokers, according to 

        2    the General Cigar studies in 1994, had been in the market on 

        3    the average for ten or eleven years, is that what you are 

        4    saying? 

        5    A.  Yes, it was in that order on average. 

        6    Q.  In the later studies, in 1998, did that have data about how 

        7    long premium cigar smokers had been in the market? 

        8    A.  Yes. 

        9    Q.  What was that data? 

       10    A.  I don't remember, but on average a relatively long time. 

       11    Q.  Do you recall how many, approximately, what the data showed 

       12    about how many of the people in 1994 had been around in the 

       13    market at the time Cigar Aficionado was published? 

       14    A.  I allocated that for the three surveys, and they were done 

       15    within, I don't know, an eight-month period, covered the three 

       16    surveys, and it had people, how long they had been smoking, and 

       17    I used that data and I came up with an estimate of 

       18    approximately 90 percent of the 900 or thousand respondents in 

       19    those three studies were in the market, were cigar smokers as 

       20    of November '92. 

       21    Q.  Were you able to make a similar calculation with respect to 

       22    the 1998 market?  I'm sorry.  With respect to the 1998 

       23    respondents in the 1998 survey. 

       24    A.  Yes.  There was information available to do that, yes. 

       25    Q.  Do you recall what the data said about how many of those 
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        1    people had been in the market at the time the premiere issue of 

        2    Cigar Aficionado premiered? 

        3    A.  I don't remember.  I think I remember a number for COHIBA 

        4    users at that time. 

        5    Q.  I see.  There was information in the 1998 General Cigar's 

        6    research about the tenure of COHIBA smokers, is that what 

        7    you're telling me? 

        8    A.  There were a hundred COHIBA smokers identified smoked three 

        9    times a year or more.  It was in what I call the Cambridge 

       10    study. 

       11    Q.  This is 1998? 

       12    A.  1998, and it's in my report.  I remember something like 57 

       13    percent, I believe, of those COHIBA people were in the market 

       14    back in November '92 using the information they gave about how 

       15    long have you been smoking cigars. 

       16    Q.  Now, putting aside what Mr. Kirby has dubbed Ossip one and 

       17    Ossip two, did you form an opinion as to the renown of the 

       18    Cuban COHIBA by November 1992 among the then existing premium 

       19    cigar smokers? 

       20    A.  Yes. 

       21    Q.  What was that opinion? 

       22    A.  Well, I covered -- I tried to get at it.  Obviously I 

       23    couldn't come up with a specific number.  My opinion was it was 

       24    probably 50 percent or higher. 

       25    Q.  And what was the purpose in looking to the 1994, '95 
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        1    information? 

        2    A.  The '94, '95 information was data that one would commonly 

        3    collect if doing a market study -- unaided awareness, aided 

        4    awareness and trial.  While Mr. Kirby attributed a method to me 

        5    and perhaps encouraged me on publishing it, what I did was I 

        6    really analyzed data that one would normally analyze. 

        7             Now, the problem was that of those three bits of 

        8    information, unaided, aided and trial, there are only two for 

        9    COHIBA, although all three were available for nine brands, and 

       10    so using that information I tried to arrive at an estimate for 

       11    COHIBA. 

       12             Now, this isn't typically done because if you are 

       13    interested in a brand you include it in the study and you 

       14    collect all three pieces of information, and it's rare that you 

       15    get somebody else's data, a competitor's data or what have you. 

       16    So generally you are doing your own studies and your own 

       17    studies cover what you want.  So you don't have to go through 

       18    the sort of estimating procedure that I went through. 

       19             But trying to fill in the gap, I went through this 

       20    procedure with data which is commonly available in attitude and 

       21    usage studies. 

       22    Q.  Do you believe that the method that you used to estimate 

       23    the missing number was reasonable, a reasonable method? 

       24    A.  Given the desire to arrive at some number, I think it was 

       25    reasonable. 
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        1    Q.  Why did you use those nine brands in making your estimate? 

        2    A.  Well, those were the only brands for which unaided, aided 

        3    and trial data were available.  So I used those. 

        4             Now, those brands were the key brands.  They are the 

        5    major brands.  Mr. Kirby asked me about other brands, could you 

        6    apply the formula to other brands.  Well, you could apply what 

        7    I did within the confines of the list of brands that I had. 

        8             Now, if you look over the other brands in the study 

        9    for which there was unaided awareness data, you will find there 

       10    was one brand for which they didn't ask all the other questions 

       11    that had unaided awareness higher than COHIBA, and that brand 

       12    was Punch.  And Punch appears in later studies and has high 

       13    aided awareness, and Punch was one of the best-selling brands 

       14    during that time period.  So Punch is the only one that has 

       15    higher unaided awareness than COHIBA and it was not among the 

       16    nine that all the questions were asked about. 

       17             Now, there were several other brands that had lower 

       18    unaided awareness than COHIBA, but they had higher unaided 

       19    awareness than Ashton, which was the lowest brand of the nine 

       20    on the list.  Now, those several brands which had higher 

       21    unaided awareness than Ashton but were not questioned about 

       22    their aided awareness are relatively well-known brands that 

       23    probably would have had high aided awareness.  They include 

       24    Montecristo, they include Romeo y Julieta, they include Royal 

       25    Jamaica, and they include many of those brands that appeared in 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           628 

             362HEMP1                 Ossip - redirect 

        1    later studies where aided awareness was obtained and the 

        2    numbers were high. 

        3             So I don't think the exclusion of those brands affects 

        4    the analysis.  However, the analysis does not apply to brands 

        5    that have very minor unaided awareness.  It only applies to 

        6    brands within the range from Ashton to Macanudo in terms of 

        7    unaided awareness. 

        8    Q.  Now, you said it doesn't apply to brands for which there is 

        9    minor unaided awareness.  Did I understand you correctly? 

       10    A.  Because my analysis did not include those.  It included the 

       11    nine brands plus COHIBA, although there were a couple of other 

       12    brands that could have got into the range between high unaided 

       13    for Macanudo down to Ashton, but the Shanken study did not ask 

       14    about them. 

       15    Q.  Just so we're clear, did you find information in the market 

       16    research produced by the defendants as to the number of premium 

       17    cigar smokers in 1992 in the United States? 

       18    A.  There was an estimate, I believe it was made by Bane. 

       19    Q.  Bane & Company? 

       20    A.  Consulting group. 

       21    Q.  They were consultants to General Cigar? 

       22    A.  I believe so. 

       23    Q.  What was that number? 

       24    A.  Their number for '92 was 483,000. 

       25    Q.  Mr. Kirby showed you an advertising document put out by 
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        1    Mr. Shanken sometime prior to the launch.  When I say 

        2    advertising, it was meant for potential advertisers in 1992. 

        3    And Mr. Kirby showed you a figure there where Mr. Shanken 

        4    references 3 million. 

        5             Now, that is not what Bane & Company is saying about 

        6    the number of premium cigar smokers in 1992, am I correct? 

        7    A.  That's correct. 

        8    Q.  So the 3 million has to do with what?  Do you have any 

        9    understanding as to that? 

       10    A.  I don't have the numbers in my report.  My understanding 

       11    would be cigar smokers.  You know, whether it is 50 cents or 

       12    $20, they'd fall into that group. 

       13    Q.  Now, did premium cigar smokers ever, according to the data 

       14    you had available, ever reach a 3 million mark in this country? 

       15    A.  Premium? 

       16    Q.  Premium. 

       17    A.  I believe they did. 

       18    Q.  And when was that? 

       19    A.  Again, this was from the Bane information.  You have to 

       20    give me a minute to find it.  There is a table. 

       21             According to incidence data from National Purchase 

       22    Diary studies, their estimates of premium cigar smoker 

       23    households, and it seems to hit 3 million, although bounces 

       24    around that in '97, like late '97. 

       25    Q.  Late '97.  So that is really five or six years after the 3 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           630 

             362HEMP1                 Ossip - redirect 

        1    million figure in that advertising document for Shanken, is 

        2    that correct? 

        3    A.  Yes, according to these numbers. 

        4    Q.  Could you look at Table 1 of the appendix to your 

        5    documents.  Could you explain to the court what this table is. 

        6             It is drawn from the Shanken study, is that correct? 

        7    A.  This is drawn from the Shanken study.  It largely relates 

        8    to data in regard to Cuban cigars, and it shows the responses 

        9    to questions shown on the left, from the total sample, which is 

       10    1,848, I believe, the sample split two ways, those who usually 

       11    spend less than 3.50 per cigar, those who usually spend more 

       12    than 3.50.  Then it split another way, those whose annual 

       13    income is under 100,000 and those whose annual income is over 

       14    100,000. 

       15    Q.  And what is this data measuring? 

       16    A.  It's measuring interest in and evaluation of Cuban cigars, 

       17    travel, foreign travel, purchasing of cigars, Cuban cigars 

       18    during foreign travel.  It abstracted questions on the topic 

       19    relating to Cuban cigars. 

       20    Q.  It also shows tenure, is that right? 

       21    A.  Yes.  That is the last one.  It shows how long people have 

       22    been smoking cigars.  It was a pretty stable market apparently 

       23    at that point in time. 

       24             Volume, as Mr. Kirby indicated, was pretty flat for a 

       25    number of years and people had been in the market, a great 
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        1    proportion had been in the market at least six years. 

        2    Q.  How does the income level of the respondents in the Shanken 

        3    study compare to the income level of the respondents in General 

        4    Cigar's surveys for the '94, '95 period? 

        5    A.  There were more really high income earners in this study, 

        6    in the Shanken study, than there were in the next three 

        7    studies.  So there were more people in the 100,000 plus group 

        8    in this study than there were in the next three 

        9    proportionately. 

       10    Q.  Did it have any comparison to the people under 100,000 

       11    between the two studies? 

       12    A.  I looked at the people under 100,000 and what happens is 

       13    that the Shanken study tends to have few people who make under 

       14    30,000, but if you lump that with the next category, which is 

       15    like under 50 and look at 50 to 75 and 75 to 100, the 

       16    proportions here that Shanken has are pretty close to the next 

       17    studies and also pretty close to subsequent studies. 

       18             So the Shanken study has a lot of people, more than 

       19    average in the 100 plus, but when you look at the under 100, 

       20    income-wise they are fairly representative of the split in 

       21    later studies. 

       22    Q.  So if you are under 100,000, how would you compare the 

       23    sampling of the 1992 Shanken study compared to the '94, '95 

       24    study in terms of the results? 

       25    A.  Just based on income, the groups are similar, although 
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        1    there are fewer under 30,000 people in the Shanken study as I 

        2    recall. 

        3    Q.  Could we look at Appendix E, please. 

        4    A.  You said E? 

        5    Q.  Yes.  And what is this? 

        6    A.  This is a presentation that was prepared by the Cambridge 

        7    Group for General Cigar. 

        8             (Continued on next page) 

        9 

       10 

       11 

       12 

       13 

       14 

       15 

       16 

       17 

       18 

       19 

       20 

       21 

       22 

       23 

       24 

       25 
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        1    Q.  And the Cambridge Group was a market research group? 

        2    A.  I believe it's a consulting group and they had a major 

        3    study conducted in 1998 which they analyzed and plus they did 

        4    other work for General Cigar. 

        5    Q.  And this presentation concerned consumer confusion over 

        6    COHIBA, is that correct, this page. 

        7    A.  Yes. 

        8    Q.  And on what basis or on what data was it based?  On what 

        9    research was it based? 

       10    A.  Well, I don't know what this one is particularly based on. 

       11    Q.  Let me ask you this:  Was it based on qualitative or 

       12    quantitative? 

       13    A.  I am not sure.  This might be qualitative. 

       14    Q.  I thought so.  I think that is what your testimony 

       15    indicates on direct. 

       16             What significance, if any, did you attach or do you 

       17    attach to these findings? 

       18    A.  Well, you have a consulting group that does some studies 

       19    and presents this information.  I think the consulting group 

       20    felt it was important enough to present and while it may have 

       21    been qualitative research, which means you can't project the 

       22    numbers and say 20 percent of the people would say this or 30 

       23    percent would say this, what you have in qualitative research, 

       24    which may involve a group of 8 people having a discussion, 

       25    maybe there are 6 groups of 8, it gets into depth, so if you 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           634 

             362SEMP2                 Ossip - redirect 

        1    draw a conclusion from a qualitative interview it's not a 

        2    casual comment somebody has made because you have an 

        3    opportunity in the hour or two that these qualitative studies 

        4    that go on to see how people really feel about something.  And 

        5    my feeling is is that the Cambridge Group felt this was 

        6    important enough to make it part of their presentation. 

        7    Q.  In all the data you reviewed, all the documents from 

        8    General Cigar that you reviewed, all the market research that 

        9    you reviewed, commissioned or done by General Cigar, after this 

       10    date of this document, did you see any indication of any 

       11    investigation by General Cigar into whether there was consumer 

       12    confusion between General Cigar COHIBA and the Cuban COHIBA? 

       13    A.  Not in the material I looked over. 

       14    Q.  How many boxes did you look at? 

       15    A.  All told there were probably like 13 large boxes. 

       16    Q.  Banker boxes? 

       17    A.  Banker boxes, yes. 

       18    Q.  Can we look at appendix F, please. 

       19             And this is also from the Cambridge Group it indicates 

       20    on the bottom left. 

       21    A.  Yes, it is. 

       22    Q.  And was that from the same report as the prior document? 

       23    A.  I believe it is.  It's qualitative research which looks 

       24    like it was done, I don't know, maybe 8, 9 months after the 

       25    introduction of the General Cigar product. 
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        1    Q.  And it refers to COHIBA equity on the top right box. 

        2    A.  Yes. 

        3    Q.  And underneath that it says product equity. 

        4    A.  Yes. 

        5    Q.  And in marketing terms what does product equity mean? 

        6    A.  It means what people attribute to you.  It could mean 

        7    awareness.  You have equity and awareness.  You have equity in 

        8    people thinking you have a good product.  You have equity in 

        9    people thinking you are strong or you are weak in taste, that 

       10    your quality is good.  It's attributes of your product that 

       11    people think you have.  So it's your equity in their mind, in 

       12    effect.  There are other equities too but this is the consumer 

       13    equity. 

       14    Q.  And does this document from the Cambridge Group indicate 

       15    that the equity -- that people associate with the Cuban COHIBA 

       16    and those that associate with the Dominican COHIBA are both 

       17    merging into a single COHIBA brand equity? 

       18    A.  My interpretation of this is that Cambridge Group believes 

       19    that the General Cigar COHIBA has those factors listed under 

       20    product equity, that people have those feelings or will have 

       21    those feelings about the brand. 

       22    Q.  Can we turn to your table 9, please. 

       23             Is the source of this the segmentation study done by 

       24    the Cambridge Group? 

       25    A.  Yes. 
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        1    Q.  Is that a quantitative or qualitative study? 

        2    A.  Quantitative. 

        3    Q.  What does this table show us? 

        4    A.  Well, the Cambridge Group asked people a lot of questions 

        5    to get some insights about the attitudes and proclivities of 

        6    the respondents, and then they sorted people into different 

        7    groups based on their responses so that people who have certain 

        8    responses that are similar to other people fall into one group. 

        9    Those who have a different set of responses fall into another 

       10    group.  And I forget how many groups they had.  They probably 

       11    had 6 groups and shown on this chart are 5 groups.  They are 

       12    really the 5 groups, motivational or attitudinal groups that 

       13    comprise buyers of premium cigars. 

       14    Q.  And they sorted their responses to various questions 

       15    according to the category of premium cigar smoker as they 

       16    define it, is that right? 

       17    A.  No, they took all the cigar smokers and based on their 

       18    answers to maybe 100, 200 questions sorted them into groups of 

       19    people who have similar attitudes about cigars and things that 

       20    relate to cigar smoking and buying.  And they sorted them into 

       21    different groups.  The aim here is to try to understand 

       22    different groups and pick out groups that you want to target 

       23    your marketing efforts toward and this gives you some insight 

       24    as to who they are.  And the terms down the left-hand side are 

       25    just terminology that Cambridge used to sort of give you a 
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        1    quick handle on these groups. 

        2    Q.  And the top right column you put self perceived cigar 

        3    knowledge. 

        4             What are you referring to there on the right? 

        5    A.  They asked everyone to rate their knowledge about cigars on 

        6    a 1 to 10 scale and what is shown there is the average rating 

        7    that people gave in each of these motivational or attitudinal 

        8    segments so that you can see the first segment, relationship 

        9    driven consumers have a higher self perceived average rating 

       10    than do the other segments. 

       11             The next column under self perceived cigar knowledge 

       12    is the percent of people who rated themselves 10, 9, 8.  In 

       13    other words, they see themselves as knowledgeable. 

       14             The next group are the people who gave themselves a 

       15    low rating, meaning they perceived themselves as not very 

       16    knowledgeable about cigars. 

       17    Q.  And when we get to emerging enthusiasts, what does that 31 

       18    percent represent? 

       19    A.  31 percent of the people in that group rated themselves 1, 

       20    2 or 3, at the low end of the knowledge scale. 

       21    Q.  And how about casual enjoyers? 

       22    A.  Roughly the same, 33. 

       23    Q.  Special occasion users? 

       24    A.  They really were not very knowledgeable.  77 percent of 

       25    those rated themselves in the bottom 3 boxes. 
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        1    Q.  Going back to emerging enthusiasts, do you have any 

        2    indication of the significance of that group for the COHIBA 

        3    market? 

        4    A.  Well, if you look at the third column, percent of COHIBA 

        5    volume, these groups cover 99 percent of the volume that the 

        6    people in the survey said they purchased of COHIBA.  When you 

        7    look at the next column, that is COHIBA's share of all the 

        8    premium volume of that group. 

        9             So if you look at emerging enthusiasts, COHIBA had a 

       10    10 percent share of all the premium purchases that the people 

       11    in that group said they made.  Casual enjoyers, COHIBA had a 12 

       12    percent share of all the purchases of premium in that market, 

       13    and for the other groups it was 4, 1, 5.  So those two groups, 

       14    COHIBA had its highest share of premium purchases in the 

       15    emerging enthusiast group and in the casual enjoyer group. 

       16    It's share of premium volume was the highest in those two 

       17    groups versus the others. 

       18    Q.  And those groups have 31 percent and 33 percent self-rated 

       19    cigar knowledge in the bottom 3, is that correct? 

       20    A.  Right, those groups tend to be low on the self perceived 

       21    knowledge rating. 

       22    Q.  Can you go to appendix 10 then. 

       23             Table ten, I am sorry. 

       24    A.  Okay, what table ten does is it looks at -- 

       25    Q.  This is also from the Cambridge Group, the data? 
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        1    A.  It's from the same study.  And the study involved roughly 

        2    1200 people I think and then they went out and did additional 

        3    interviews to find enough COHIBA users and enough Punch users 

        4    and Hoya de Monterey users to be able to look at these user 

        5    groups separately. 

        6             And when you look at the COHIBA users in total, their 

        7    average rating was about a little higher than all premium 

        8    users, but it was lower than some of the other cigars listed 

        9    here like PARTAGAS, Punch, Fuente, et cetera.  When you look at 

       10    the bottom three ratings, the COHIBA users were average 

       11    compared to all premium users but they perceive themselves as 

       12    less knowledgeable than buyers of PARTAGAS, Punch and the other 

       13    brands, all except MACANUDO. 

       14    Q.  And the number of regular smokers of COHIBA who rank 

       15    themselves in the bottom three ratings, 1 through 3, that would 

       16    be 22 percent, is that right? 

       17    A.  That is correct. 

       18    Q.  Can you turn to table 8, please. 

       19             This is also from the Cambridge segmentation study? 

       20    A.  It's the same study and it's the people we just looked at, 

       21    the COHIBA users, MACANUDO users, and PARTAGAS users. 

       22    Q.  What does this table show? 

       23             When you say the same group, you mean regular smokers 

       24    of those brands? 

       25    A.  Yes, among the sample for this particular study. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           640 

             362SEMP2                 Ossip - redirect 

        1    Q.  And what does this table show us? 

        2    A.  They were asked some questions about Cuban cigars, how they 

        3    felt about Cuban cigars, and they were asked a question about 

        4    country of origin.  The first question asked them to indicate 

        5    the extent to which they agreed with a certain statement.  The 

        6    statement was "I prefer Cuban cigars to any other," and if you 

        7    look at the people who said "I agree completely" or "I agree 

        8    somewhat" among all premium users 24 percent answered "I agree 

        9    completely" or "somewhat" to the statement "I prefer Cuban 

       10    cigars to any other." 

       11             This number rises to 46 percent among the COHIBA 

       12    users.  It's 23 percent among the MACANUDO users, and 37 

       13    percent among the PARTAGAS users.  So it's a high number for 

       14    the COHIBA users in response to that question. 

       15    Q.  And was PARTAGAS once made in Cuba? 

       16    A.  I believe it was, yes. 

       17    Q.  Is it still made in Cuba? 

       18    A.  It still is, yes. 

       19    Q.  How about MACANUDO? 

       20    A.  No, it's not made in Cuba. 

       21    Q.  Can you turn to appendix D, please.  This is also from 

       22    Cambridge's study? 

       23    A.  This is their analysis, some of their analysis I guess of 

       24    the study. 

       25    Q.  Of the segmentation studies? 
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        1    A.  Yes. 

        2    Q.  I draw your attention to the third item there. 

        3    A.  Yes. 

        4    Q.  Do you attach any significance to that findings "While 

        5    awareness and preference for COHIBA appear to be rising, 

        6    consumers may be confusing Dominican with Cuban COHIBA." 

        7    A.  I think their interpretation of what they are saying is 

        8    that they collect data for COHIBA but they don't know whether 

        9    people are thinking of or mentioning the Dominican or the Cuban 

       10    or any other COHIBA. 

       11    Q.  So in the surveys that are being done during this period to 

       12    measure awareness of COHIBA, the surveys do not indicate 

       13    whether the respondents when they indicate awareness of COHIBA 

       14    are thinking about the Cuban COHIBA, the General Cigar COHIBA, 

       15    or a third-party counterfeit COHIBA? 

       16             MR. KIRBY:  Objection, your Honor. 

       17             THE COURT:  Sustained. 

       18    Q.  Do the surveys provide us any data as to what COHIBA people 

       19    are thinking about when they say or indicate awareness of 

       20    COHIBA? 

       21    A.  No. 

       22             MR. KIRBY:  Same objection, your Honor. 

       23             THE COURT:  No, I will let that stand. 

       24    Q.  Were you provided with any information as to the extent of 

       25    General Cigar's sale of COHIBA in '97-'98, the '97-'98 period? 
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        1    A.  Yes. 

        2    Q.  On the basis of that data, can you form an opinion as to 

        3    how many of the respondents roughly in these surveys when they 

        4    indicated awareness of COHIBA were thinking of General Cigar's 

        5    COHIBA? 

        6             MR. KIRBY:  Your Honor, I am going object unless he 

        7    specifies what surveys he is talking about.  We have surveys 

        8    goings from '92 through 2000. 

        9             THE COURT:  Sustained. 

       10    Q.  Is there a '96 survey, a 1996 survey? 

       11    A.  There was with limited information available from it. 

       12    Q.  Was there a 1997 survey? 

       13    A.  Likewise, limited. 

       14    Q.  Are these called attitude and usage surveys? 

       15    A.  Yes. 

       16    Q.  Was there a '98 attitude and usage survey? 

       17    A.  Yes. 

       18    Q.  Were there subsequent attitude and usage surveys? 

       19    A.  There was a survey in 2000. 

       20    Q.  What about '99? 

       21    A.  There might have been.  There was an MPD survey which kept 

       22    the same respondents over four periods, so that might have 

       23    lapped '99-2000. 

       24    Q.  Those are the surveys I am referring to, '96, '97, '98 and 

       25    this 2000 that you are unsure whether it was '99.  So my 
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        1    question applies to those surveys. 

        2             MR. KIRBY:  I object, your Honor. 

        3             THE COURT:  Overruled. 

        4    A.  Well, some of those surveys were done before General Cigar 

        5    came on the market, so while there may have been a small amount 

        6    of General Cigar products from their Dunhill association that 

        7    might have shown up, but they they didn't make an impact until 

        8    they launched in September '97.  So I am not sure whether 

        9    studies before September '97 are relevant, but there are 

       10    studies after the launch of General Cigar and one of which 

       11    Cambridge is analyzing here. 

       12             Now, I can comment on that one as an example. 

       13    Q.  Would you please do that? 

       14    A.  When you look at responses that people gave in terms of I 

       15    smoke it, I bought it in the past 3 months, I bought 6 of them 

       16    or 12 of them, whatever, you can use the data to come up with a 

       17    volume number. 

       18             Now, when you just blow it up with a volume number and 

       19    you make no adjustments, the volume number comes up to be many 

       20    times greater than the volume of General Cigar COHIBA.  I don't 

       21    remember the exact numbers but as an example of what I am 

       22    talking about, COHIBA may have sold 1 million cigars in a 

       23    one-year time period. 

       24    Q.  General Cigar? 

       25    A.  General Cigar may have sold 1 million, but if you look at 
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        1    the projection from the survey, you might get 6 million; people 

        2    saying they bought 6 million COHIBAs. 

        3             Now, you could say that when you ask people did you 

        4    buy in the last 3 months and how many did you buy that their 

        5    recollections may not be right.  They may be overestimating. 

        6    So what I did to try to compensate for that is I did the same 

        7    analysis for MACANUDO and MACANUDO was probably selling 25 

        8    million, 25 times as many cigars as General Cigar COHIBA.  So 

        9    if you relate it to MACANUDO, the COHIBA volume instead of 

       10    being 1/25th of MACANUDO might be one-fourth of MACANUDO.  So, 

       11    again, there is a tremendous difference between the COHIBA 

       12    volume that you get from the surveys and the actual volume. 

       13             Now, can you translate that into awareness?  I am not 

       14    sure you can translate it into awareness, but it does indicate 

       15    to me anyway, looking at several studies, that there is a lot 

       16    of activity in COHIBA that is not General Cigar's COHIBAs. 

       17    Q.  And if we can have appendix D back up. 

       18             The testimony that you have just given, does it relate 

       19    in any way to these findings on appendix D? 

       20    A.  Well, that third arrow is probably indicating that the 

       21    awareness and preference levels seem too high to them to be 

       22    just occurring due to General Cigar, so they are saying that 

       23    people may be confusing the General Cigar with the Cuban cigar 

       24    when they answer COHIBA.  They are just talking about COHIBA 

       25    and you don't know which product they really are referring to. 
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        1    Q.  Now, did you find in any of the materials you reviewed any 

        2    indication that General Cigar conducted any investigation with 

        3    respect to this finding by Cambridge Group? 

        4    A.  In regard to confusion? 

        5    Q.  Excuse me? 

        6    A.  In regard to confusion? 

        7    Q.  Yes. 

        8    A.  Not that I found.  Not that I could discern. 

        9             MR. KRINSKY:  One moment, your Honor. 

       10    Q.  Can we have appendix G, I believe it is.  Now we are 

       11    switching to your survey, Mr. Ossip. 

       12             Can you explain to the court what appendix G is? 

       13    A.  Appendix G highlights key results from my Internet survey 

       14    and breaks it out by the total sample, by male respondents 

       15    only, and by those respondents who said they were likely to buy 

       16    cigars costing 120 a box or more. 

       17    Q.  Why do you present on this table those likely to purchase 

       18    cigars of 120 plus per box? 

       19    A.  I used that to define the close-in target group of General 

       20    Cigar. 

       21    Q.  I didn't hear you. 

       22    A.  I used that to define the close-in target group for General 

       23    Cigar's product.  I used JR pricing. 

       24    Q.  JR is the retailer? 

       25    A.  JR, the retailer.  I used their pricing on the General 
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        1    Cigar line, and I guess their lowest price per box for the 

        2    smallest cigar was I think 110 and for the next size I think 

        3    was 130.  So other than the smallest cigar I used 120 as my 

        4    cutoff point. 

        5             Now, JR seemed, in the data I looked at, to give 

        6    bigger discounts than others.  So 120 might be a little on the 

        7    low end for other companies selling General Cigar but I felt 

        8    that this was the group most likely to be potential buyers or 

        9    current buyers of the General Cigar COHIBA or Cuban COHIBAs. 

       10    Q.  And the first line you have here is have heard of COHIBA. 

       11    Just explain to us what happened. 

       12             What goes on on the line after that?  What does that 

       13    mean? 

       14    A.  Okay, which column do you want me to proceed down? 

       15    Q.  Well, use the 120 and then we can come back to the other 

       16    one. 

       17    A.  Okay, of the 480 people who fell into the 120 a box plus, 

       18    and the women are not gender balanced, it has a slight 

       19    depressing effect on these numbers, but in that group 77.9 

       20    percent said I have heard of COHIBA, and they were then asked 

       21    do you know where COHIBA is made?  Those who said "yes" were 

       22    then asked to write in the name or to check "don't know" if 

       23    they didn't know, and of that group -- 

       24    Q.  Let me stop you there. 

       25             Of those who said they don't know, was there any 
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        1    follow-up question to prompt their memory? 

        2    A.  No. 

        3    Q.  To test their memory? 

        4    A.  No.  If they said "I don't know," that was it. 

        5             Now, as I said before, and this is obviously 

        6    subjective on my part, but as a survey designer I felt that 

        7    that was a tough question, because I wanted to minimize 

        8    guessing.  It wasn't where do you think it's made.  It was do 

        9    you know where it's made and there may be people who were 

       10    saying I think it's Cuba but I am not sure; I think it's 

       11    Dominican Republic but I am not sure.  So there could have been 

       12    people who if asked another question might have answered one of 

       13    the countries. 

       14    Q.  But -- 

       15    A.  But I didn't probe that.  And of the group that were asked 

       16    the question roughly 48 percent said Cuba or Cuba and 

       17    elsewhere. 

       18    Q.  Okay. 

       19    A.  Which netted out to 37 percent of those 480 people. 

       20    Q.  So of the people who said they know in response to question 

       21    "know where the cigar COHIBA is made," 47.6 percent of those 

       22    indicated Cuba or Cuba plus someplace else? 

       23    A.  Right, they typed in the name. 

       24    Q.  And then what happened on the next line? 

       25    A.  Okay, the next line says that 47.6 of 77.9 equals 37.1.  37 
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        1    percent of that group of 120 plus think COHIBA is made in Cuba 

        2    or Cuba and elsewhere.  Those people were then shown the 

        3    General Cigar box with two General Cigars sitting on the box. 

        4    And they were asked three questions relating to source 

        5    confusion. 

        6             The questions, in essence, were do you think that the 

        7    Cuban COHIBAs, which they said they were aware of, and the 

        8    cigar you are seeing are made by the same company or not or 

        9    don't you know?  If they said I don't know, for example, or 

       10    different companies, they were then asked whether they thought 

       11    that the companies were affiliated or associated or connected 

       12    with each other.  And if they said yes to that question or the 

       13    people who said yes to the previous question, they are asked 

       14    why do you say that? 

       15             And the third question had to do with whether they 

       16    thought that one of the companies gave the other company 

       17    permission to use the name COHIBA. 

       18             So those were the three questions.  And of the people 

       19    who were exposed to the General Cigar box, roughly 53 percent 

       20    indicated they were confused for a relevant reason based on 

       21    those three questions that I just recited. 

       22    Q.  Okay. 

       23             Now, is this table showing us that of the people who 

       24    answered that they know where COHIBA is made and they think 

       25    it's made in Cuba -- 
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        1    A.  Yes. 

        2    Q.  That of those people who know of COHIBA and think it's made 

        3    in Cuba, over 50 percent, nearly 53 percent, are confused 

        4    because of General Cigar's COHIBA and the Cuban COHIBA? 

        5    A.  Based on the three questions I asked. 

        6    Q.  Okay. 

        7             Now, I gave the figure where we were looking at 120 

        8    plus per box group, 52.9.  If you look to the premium cigar 

        9    buyers, down the first column, that number is almost the same, 

       10    is that correct? 

       11    A.  Which column are you referring to? 

       12    Q.  The first column, premium cigar buyers. 

       13    A.  Yes, of those who were shown the box 53 percent were 

       14    confused. 

       15    Q.  And to be shown the box, to be sure, those are the people 

       16    who knew of COHIBA, who said they knew where it was made and 

       17    said they thought it was made in Cuba or Cuba and someplace 

       18    else? 

       19    A.  Correct. 

       20    Q.  Now, what do we get to on the next line? 

       21    A.  Well, theoretically 37.1 were shown the box.  Over half of 

       22    them were confused and that works out to 19.1.  It really works 

       23    out to a slightly higher number but there was a glitch in the 

       24    survey, so I took the lower number. 

       25             In essence, 19.1 percent of the 480 future buyers of 
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        1    120 plus cigar knew COHIBA, knew it was made in Cuba, and were 

        2    confused as to source when shown the General Cigar box. 

        3    Q.  Now, have you heard the phrase parallel brands? 

        4    A.  Yes. 

        5    Q.  Were your survey questions framed to elicit any information 

        6    about parallel brands? 

        7    A.  Not specifically.  There were a few mentions in response to 

        8    one of the questions that you consider a parallel brand 

        9    mention, but theoretically someone answering my study correctly 

       10    and thinking COHIBA was a parallel brand, meaning it used to be 

       11    made in Cuba but the makers left and went to another country, 

       12    theoretically they would answer no, that there was no 

       13    affiliation or association or business connection. 

       14    Q.  And is that because of the way the questions were framed? 

       15    A.  Yes, the questions were, in essence, standard type 

       16    confusion questions. 

       17    Q.  And why did those questions not capture this parallel brand 

       18    issue? 

       19    A.  Because of the reason I mentioned.  If you knew it was a 

       20    parallel brand, if you understood that, if you thought it was 

       21    like PARTAGAS or Punch or whatever, then you would say they are 

       22    not made by the same company as General Cigar and you would 

       23    say, no, there is no business affiliation since they fled Cuba, 

       24    and you would say there is no approval of one using the other's 

       25    name because there is no connection between them, they are 
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        1    parallel brands marketed concurrently but not in the United 

        2    States. 

        3    Q.  Now, in your opinion, does your survey measure the 

        4    percentage of people who believe or think that General Cigar 

        5    COHIBA and Cuban COHIBAs are parallel brands in the sense you 

        6    have defined them? 

        7    A.  No, I don't think my survey does that.  It may have caught 

        8    a few people but it doesn't do it.  It really isn't intended to 

        9    cover that. 

       10    Q.  And is there a reason you didn't include a question to 

       11    capture the parallel brand issue? 

       12    A.  Well, I was aware of parallel brand.  I made some notes, 

       13    but I didn't include it.  Maybe I didn't think it was that 

       14    important or I couldn't devise a question that would do it 

       15    without being too leading. 

       16    Q.  In your testimony you mentioned that your data permitted 

       17    you to estimate a worst case scenario on guessing, do I 

       18    understand you correctly? 

       19    A.  Yes, I was talking about awareness.  There is other data in 

       20    the study that could be useful for guessing, but what I said 

       21    was if you look at my awareness data in my survey in which we 

       22    asked awareness for a number of brands, you could use the 

       23    awareness of the lowest brand as a worst case scenario on the 

       24    assumption that nobody has really heard of it and everybody is 

       25    guessing. 
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        1             So it provides a worst case scenario. 

        2    Q.  And if you apply that worst case scenario, what is your 

        3    opinion as to how that affects your findings? 

        4    A.  Well, there is a formula that you can use to determine 

        5    confusion.  You don't just subtract the number.  For example, 

        6    the confusion -- I am trying to find the chart I just had. 

        7             The confusion among the total sample -- the awareness 

        8    among the total sample of COHIBA was 74 roughly, and if you use 

        9    the worst case scenario, which is a brand process, I think it 

       10    got 22 percent awareness. 

       11             Now, let's assume that that is all guessing.  Now, you 

       12    just don't subtract the 22 from the 74.  That is not the way to 

       13    do it, okay?  I can go into the formula, but if you go through 

       14    the formula, and I did, using it for male respondents, 75 

       15    percent awareness, the guessing estimate comes out to be 7 

       16    percent.  In other words, using my worst case scenario in the 

       17    commonly used formula to estimate guessing, the 75 percent 

       18    aware number for men would be 68 percent actually aware and 7 

       19    percent guessing. 

       20    Q.  And what would that do to your confusion findings? 

       21    A.  Well, that just gives me a confusion estimate for 

       22    awareness, okay? 

       23             Now, if you look at country of origin, when people 

       24    were asked where the product is made, what you want to look at 

       25    is is there any evidence that there is guessing of the name 
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        1    Cuba.  In other words, if people don't know they are going to 

        2    say Cuba.  And I found very little evidence of that.  I found 

        3    that given the questions that I asked people were not shy about 

        4    saying I don't know.  As an example, when they were asked where 

        5    Bering is made, and Bering is one of the top selling brands, 

        6    when those people who were aware of Bering were asked do you 

        7    know where it's made, 82 percent said I don't know.  And only 1 

        8    out of 314 people aware of Bering mentioned Cuba as where it's 

        9    made. 

       10             Now, the other brand we asked about was MACANUDO, 

       11    which is the best selling brand and has the greatest proportion 

       12    of people who have tried it, yet 45 percent of the men said I 

       13    don't know where MACANUDO is made.  Only 4-1/2 percent said 

       14    it's made in Cuba, 4-1/2 percent. 

       15             Now, you could say that that is guessing or you could 

       16    say that they are not guessing, they are just wrong, they have 

       17    a misconception, because in the Shanken study apparently they 

       18    asked people where their cigars were made, those that they 

       19    normally smoked, and about 3 percent of the people who normally 

       20    smoked MACANUDO and in the Shanken study said it was made in 

       21    Cuba.  So by looking at the "don't know" levels, which was 

       22    quite high, by looking at the Cuba mentions for MACANUDO and 

       23    Bering, which was very low, I conclude that there is not a 

       24    propensity to guess Cuba, okay? 

       25             So I have looked at brand awareness, and I have 
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        1    estimated what the confusion level -- on what the guessing 

        2    level might be.  I have looked at the Cuba mentions for the 

        3    other two brands, and I think it's very minor. 

        4             Now, I did not go through the whole process with a 

        5    control because if you go through the whole process for a 

        6    control it means doing another study and instead of doing it 

        7    with COHIBA, you do it with a fictitious brand and in order to 

        8    be confused a person being shown the name of that fictitious 

        9    brand has to go through 3 steps, 4 steps really.  They have to 

       10    say I am aware of it.  They then have to say I know where it's 

       11    made, and it's made in Cuba.  And then they have to say, when 

       12    shown the General Cigar box, that I am confused, and they have 

       13    to give a relevant reason. 

       14             So my perception was that a fictitious brand going 

       15    through those steps would produce such a minor number for 

       16    confusion that I thought it didn't make sense to in effect 

       17    repeat the study with a fictitious brand and that there was 

       18    enough data in the study to give me insights about guessing, 

       19    plus I used questions which I felt were kind of tough. 

       20    Q.  What were those questions? 

       21    A.  Well, when I asked for brand awareness, I said you may or 

       22    may not be aware of these brands, indicate whether you have 

       23    heard of it, not heard of it or not sure, and quite a few 

       24    people used the "not sure" category, which if I had only said 

       25    aware or not aware might have moved over to the aware category. 
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        1             So I thought that was tough. 

        2             Also, when I asked about country of origin I said do 

        3    you know where it's made and they had to answer yes and then 

        4    they had to type in their answer and there was a "don't know" 

        5    option available even there.  So I thought it was kind of 

        6    tough. 

        7             And then when they got to the seeing of the General 

        8    Cigar box, if they said, yes, it's the same company or, yes, 

        9    they are affiliated or associated, they are asked why you said 

       10    that and they had to give a relevant reason for the association 

       11    between the two companies. 

       12    Q.  Can we turn to appendix H, please. 

       13             What is appendix H? 

       14    A.  Appendix H, the first page that you are looking at are the 

       15    reasons people gave for thinking it was made by the same 

       16    company, General Cigar and Cuban COHIBAs were made by the same 

       17    company. 

       18    Q.  Made by the same company or -- 

       19    A.  Same company, question 23. 

       20    Q.  So how were these recorded?  How were these generated? 

       21    A.  People typed in their answers in their computer. 

       22    Q.  And these are the literal reproduction of what they typed 

       23    in, is that right? 

       24    A.  Right.  I believe misspellings and all, yes. 

       25    Q.  Okay. 
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        1             And of what significance do you attach to this 

        2    information? 

        3    A.  Well, I categorized all of these as being relevant 

        4    responses and by looking at them you get a flavor of the types 

        5    of confusion or what it is that may be causing confusion. 

        6    Q.  And did you form an opinion as to whether this had any 

        7    implications for the validity of your study? 

        8    A.  Well, yes.  If you look at the reasons, many of them are 

        9    same name, you know, if it's the same name it must be the same 

       10    company.  There are other people who say that the same company, 

       11    it's made in two different places.  There are some people who 

       12    talk about the embargo.  They can't sell it from Cuba, 

       13    therefore they make it somewhere else and sell it from Cuba; 

       14    the similarity of the logo and other things. 

       15             So there are a host of reasons, maybe half a dozen 

       16    different reasons covering the things I mentioned and perhaps 

       17    more.  Can't sell direct to U.S. due to contraband law, so if 

       18    they make it in Dominica they can sell them to us.  So people 

       19    are thinking it's the same company but they are made somewhere 

       20    else and they are sold in the U.S. or what people often think 

       21    if it's the same product and it's the same brand name, it must 

       22    be the same company.  And this goes on for two or three pages. 

       23             MR. KRINSKY:  If I can have one moment to consult, 

       24    your Honor. 

       25    Q.  Mr. Ossip, one last question. 
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        1             Have you ever seen a case, either in your work in the 

        2    last 17 years or previously in business, of the same name being 

        3    used on the same product and have you had occasion to analyze 

        4    whether there was any confusion engendered by that? 

        5    A.  Well, I have had a number of cases where the products are 

        6    the same and the categories are not exactly the same. 

        7    Q.  What about same name, same product, same category? 

        8    A.  Same item? 

        9    Q.  Yes. 

       10    A.  No. 

       11             MR. KRINSKY:  Thank you. 

       12             THE COURT:  We will have a short recess. 

       13             (Recess) 

       14             MR. KIRBY:  Mr. Krinsky, is it all right to go ahead? 

       15             MR. KRINSKY:  That is fine.  They are not important. 

       16    RECROSS EXAMINATION 

       17    BY MR. KIRBY: 

       18    Q.  Mr. Ossip, you responded to a question, indeed the last 

       19    question by Mr. Krinsky, that you had never done any surveys or 

       20    done any work in a situation where the brand names were exactly 

       21    the same, is that correct? 

       22    A.  Yes, based on my recall for the same product. 

       23    Q.  And, sir, as a matter of fact, you have never done any 

       24    surveys or done any work in a situation where the particular 

       25    industry is characterized by brands having the same name for 
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        1    sale in one country and brands with the same name but made by a 

        2    different company in another country, have you? 

        3    A.  Not for the same exact products, right. 

        4    Q.  And by the same exact products, you don't mean that the 

        5    product is literally identical, you mean that it's, like in 

        6    this case, a cigar. 

        7    A.  Correct. 

        8    Q.  A cigar is just a cigar, correct? 

        9    A.  Yes. 

       10    Q.  Okay. 

       11             And, sir, you have never worked in a situation where 

       12    the particular item you were asked to analyze is one cigar or 

       13    one product bearing the same name in the United States as it 

       14    bears in another country but where all the other premium 

       15    cigars -- strike that -- or a great many of the other premium 

       16    cigars also bear the same name in the United States as the 

       17    corresponding product that sold elsewhere in the world but not 

       18    in the United States, have you? 

       19    A.  I worked on the Havana Club case where it was one product. 

       20    Q.  One product. 

       21    A.  It wasn't a series, as you indicate. 

       22    Q.  I am talking about the situation where the premium 

       23    industry, in this case the premium cigar industry, you would 

       24    agree, would you not, is characterized by a large number of 

       25    products for sale in the United States that have the same brand 
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        1    name as products sold by another company elsewhere in the world 

        2    under that same brand name? 

        3    A.  Yes. 

        4    Q.  And you would further agree, sir, that you have never done 

        5    any work in an industry where the products that we have just 

        6    described not only had the same brand names, one in one country 

        7    made by one company and one in another country made another 

        8    company, but also have the exact same trade dress, have you? 

        9    A.  Not that I recall, right. 

       10    Q.  And you are aware in that case from the premium cigar 

       11    industry in the United States, aren't you? 

       12    A.  Say that again, please. 

       13    Q.  You were aware that that is the situation in the premium 

       14    cigar industry in the United States, aren't you? 

       15    A.  Yes. 

       16    Q.  Okay. 

       17             But with that knowledge, sir, you did not attempt, 

       18    indeed -- let me withdraw that because that is unfair. 

       19             I believe your testimony, sir, is that with that 

       20    knowledge which you have just testified to, you thought about 

       21    using a question in your survey to try and handle the parallel 

       22    brand issue but you couldn't figure out a way to do it that 

       23    would not have been too leading, too problematic, is that your 

       24    testimony? 

       25    A.  Not exactly.  I can't honestly say that I went through that 
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        1    process, you know, in October 2000.  But I know it would have 

        2    been -- and I think I testified, I know it would have been very 

        3    difficult to do that. 

        4    Q.  I appreciate your candor, sir, but forgetting about when 

        5    you first analyzed the problem, you would agree now, as you 

        6    have testified, that it would be very problematic and difficult 

        7    using the kind of methods that you were using to devise such a 

        8    question and in a way that would be meaningful and not too 

        9    misleading? 

       10    A.  Yes. 

       11    Q.  Now, sir, part of what we are talking about here, sir, is 

       12    an environment in which this survey that you conducted was 

       13    conducted, and that is it was on the Internet, right? 

       14    A.  Yes. 

       15    Q.  And you had no follow-up controls for quality with respect 

       16    to the Internet survey, did you? 

       17    A.  Well, what do you mean by follow-up controls? 

       18    Q.  Were there any telephone calls made to any of the 

       19    respondents? 

       20    A.  No. 

       21    Q.  Was there any inquiry by phone or by mail, or by the 

       22    Internet, to them to determine how they had understood certain 

       23    questions? 

       24    A.  No. 

       25             MR. KRINSKY:  Your Honor, this is beyond the scope of 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           661 

             362SEMP2                 Ossip - recross 

        1    my examination. 

        2             THE COURT:  Overruled. 

        3    Q.  And, sir, when you testified in response to questions on 

        4    redirect that you showed someone or the surveyor showed someone 

        5    a General Cigar box, you didn't mean that they were actually 

        6    shown a General Cigar box, did you? 

        7    A.  They were shown an image of the box. 

        8    Q.  A picture? 

        9    A.  Yes. 

       10    Q.  On the screen? 

       11    A.  Yes. 

       12    Q.  Were they shown the top of the box? 

       13    A.  They were shown the top of the box -- well, there were two 

       14    samples.  One group I believe was shown the top of the box, the 

       15    bottom of the box, and two cigars.  The other group was shown 

       16    the bottom of the box and the open cigar box which had the fly 

       17    leaf plus two cigars. 

       18    Q.  But to state the obvious, nobody had the box to turn it 

       19    over, look at it, handle it, feel it, hold it? 

       20    A.  No, they couldn't open or close it, correct. 

       21    Q.  Now, sir, would you look at -- and I am not sure I have 

       22    kept up with the numbering here, but I think it's Exhibit G or 

       23    appendix G of your report that is labeled "COHIBA:  Awareness 

       24    country where made, confusion level." 

       25    A.  Yes. 
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        1    Q.  Just to make sure I understand this chart, sir, and your 

        2    testimony both on cross and direct, when it says "country where 

        3    made," what we are talking about is people who start off by 

        4    saying Cuba or Cuba and another country on this chart, right? 

        5    A.  You are referring to H?  G rather? 

        6    Q.  I thought I said G, didn't I? 

        7    A.  Yes, okay. 

        8    Q.  Is that right? 

        9    A.  Yes.  You weren't using the words that are on the table, 

       10    that is why I questioned it. 

       11    Q.  I know I am not using the words on the table, sir.  I am 

       12    well aware of that. 

       13             Nobody in your Internet survey was shown any images of 

       14    a General Cigar box who had said that as far as they were 

       15    concerned the COHIBA cigar was made in the Dominican Republic 

       16    or some other country, right? 

       17    A.  Right. 

       18    Q.  Because they were banished from the survey. 

       19    A.  They were counted as not confused. 

       20    Q.  Thank you. 

       21             So the people that were shown the General Cigar box 

       22    were people who had pre-qualified themselves by saying that 

       23    they thought that COHIBA was made in Cuba or Cuba and some 

       24    other country, right? 

       25    A.  Right. 
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        1    Q.  Now, sir, you have said, somewhat mysteriously, at least 

        2    mysteriously to me, that there is a formula that you apply when 

        3    you were trying to figure out what subtractions, if any, to 

        4    make from your awareness figure to account for spurious 

        5    awareness, right? 

        6    A.  Correct. 

        7    Q.  Now, on cross I had asked you whether or not there was any 

        8    academic support for the proposition you were advancing which 

        9    is that you don't need a fictitious name for a control, you can 

       10    simply use the actual name of the lowest or the brand with the 

       11    lowest awareness, and you said there wasn't any that you knew 

       12    of, right? 

       13    A.  Right. 

       14    Q.  But there is a formula, sir, I gather from your response to 

       15    Mr. Krinsky's question, and so tell me where that formula comes 

       16    from? 

       17    A.  For how you determine -- well, that is a common formula and 

       18    if you will allow me, I will give you a clear example of it. 

       19    Q.  Sir, I certainly intend to allow you to tell me a lot about 

       20    that, but I would like you to do it in the order in which I 

       21    have asked the questions. 

       22    A.  Yes, it's a commonly accepted formula. 

       23    Q.  It's a commonly accepted formula, sir. 

       24             Now, do I find that commonly accepted formula in the 

       25    literature? 
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        1    A.  Yes. 

        2    Q.  Okay. 

        3             Not in the academic literature though, right? 

        4    A.  The academic literature, yes, academic literature. 

        5    Q.  Tell me one place I can go to look for that formula in the 

        6    literature, just one. 

        7    A.  Well, if you go to a statistics book and you look in the 

        8    table of contents or the index and you look up a term such as 

        9    triangle test, which is a common test done by laboratories, for 

       10    example, by development departments in companies, if you look 

       11    up triangle test it will give you a formula, which is a general 

       12    formula for determining how to use a guessing control. 

       13    Q.  How do use a guessing control? 

       14    A.  Yes. 

       15    Q.  Is a guessing control in your nomenclature the same as a 

       16    spurious awareness control? 

       17    A.  It's the number that is produced by a fictitious brand or 

       18    any other measure. 

       19    Q.  Oh, I see.  So we are one level down. 

       20             What you are saying is that once you have identified a 

       21    number as being the number that is spurious awareness, that 

       22    what you do with that number in terms of adjusting your figures 

       23    there is a formula for? 

       24    A.  Correct. 

       25    Q.  Okay. 
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        1             And that is this triangle formula? 

        2    A.  Well, that is a good example of how the formula is used. 

        3    Q.  Okay.  But to make sure I have this clearly, apart from 

        4    you, there is nothing in the academic literature, there is 

        5    nothing in any statistics book or any place else that I can 

        6    turn to find that it is appropriate to substitute the brand 

        7    with the lowest unaided awareness for a fictitious brand as a 

        8    control, is that right? 

        9    A.  I have no idea whether it would appear in literature or 

       10    not.  But, as I said, if you have never heard of a brand it is 

       11    the same as a fictitious brand to you and so by using the 

       12    lowest level you are using, assuming that the name, for 

       13    example, is an appropriate name to use, you are using a worst 

       14    case scenario because you are assuming that nobody in truth 

       15    really heard of this brand.  And in all the surveys that I 

       16    looked over aided awareness was almost always asked about 

       17    brands that had high aided awareness.  If you look over some of 

       18    my tables you will see MACANUDO and PARTAGAS and a host of 

       19    others, all 9 brands that I used in '94-'95 have very high 

       20    aided awareness. 

       21             There was one study, the Sunsidian Study in the year 

       22    2000, where they asked about 24 brands and there were 3 that 

       23    had very low awareness, but that is the only study.  And one 

       24    could have used those 3 as worst case scenarios. 

       25             Now, what is interesting about those 3, and they are 
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        1    in the 21 to 29 aided awareness range, there were people who 

        2    said I have tried that brand, La Paz, for example, could La Paz 

        3    have been used as a fictitious brand?  Well, 21 percent said I 

        4    have heard of La Paz and 4 percent said I have used it.  Now, 

        5    why couldn't you use the 21 as a worst case scenario or the 17 

        6    percent, 21 minus 4, as a worst case scenario?  That is my 

        7    question.  It seems logical. 

        8    Q.  Sir, I understand you feel very strongly about it, which 

        9    seems logical, but that wasn't my question. 

       10             My question, sir, is just as you have been kind enough 

       11    to point me to the literature to find a triangle formula, I am 

       12    simply asking whether there is anybody else who has ever said 

       13    in writing that they greed with your approach. 

       14    A.  I have no idea -- 

       15    Q.  Thank you. 

       16    A.  -- whether there is. 

       17    Q.  Now, you, in response to Mr. Krinsky, have made clear that 

       18    the control issue arises not only at the awareness level but 

       19    also when you are actually trying to measure confusion, isn't 

       20    that correct? 

       21    A.  Yes. 

       22    Q.  Thank you. 

       23             So the issue of a lack of control affects not only 

       24    whether you have accurately reached an awareness level that is 

       25    appropriate, but it also applies when you are measuring 
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        1    confusion, and that is a separate control incident, right? 

        2    A.  I don't know if the word incidents is right, but people 

        3    have to go through the several steps and the confusion number 

        4    gets reduced as you go down the several steps. 

        5    Q.  Okay. 

        6             Indeed, sir, in response to Mr. Krinsky's question, 

        7    you said that one of the reasons that you didn't use controls 

        8    at all in this work that you did was that it would have 

        9    required a kind of cumbersome procedure, you intend to do 

       10    something with respect to awareness, a control there, and then 

       11    once you tossed out all the people that are not aware of 

       12    COHIBA, or aware of the fictitious brand, then you would have 

       13    had to go on to questions about what do they know where the 

       14    product was made and then you are tossing more people out and 

       15    then when you get down to only the group that says they know 

       16    the product and they are aware of it and they know where it was 

       17    made and they know that it was in Cuba, or some other country, 

       18    that is all you have left, and you would have had to introduce 

       19    a control twice, right? 

       20    A.  No, you use the same control.  Instead of doing the study 

       21    with COHIBA as one of the several brands, you would put in this 

       22    fictitious brand and instead of asking questions about COHIBA, 

       23    you ask for the fictitious brand.  So if you started with 20 

       24    percent of the people who said I am aware of fictitious brand 

       25    and then you say, well, where is it made, and if you got 15 
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        1    percent of them saying I know and it's Cuba, that 20 percent 

        2    has now shrunk to 3 percent, and then you show them the General 

        3    Cigar box image and you say are they connected or confused and 

        4    if a third of them are confused and give you a relevant reason, 

        5    that 3 percent shrinks to one percent.  So as you go down the 

        6    steps as indicated in my chart, it gets smaller and smaller, so 

        7    with any reasonable control you are going to wind up with an 

        8    infinitesimally small number of confusion and when you put that 

        9    into the formula, it's going to have minor effect on these 

       10    estimates. 

       11             (Continued on next page) 
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        1    BY MR. KIRBY: 

        2    Q.  So I understand, sir, that's your opinion? 

        3    A.  Absolutely. 

        4    Q.  But you didn't do it, did you? 

        5    A.  Well, in order to do that you would have to do another 

        6    study with a thousand people, and if my estimates are right, 

        7    you will have some few people being exposed to the image to 

        8    produce this minor number, and one could go through the 

        9    exercise and put in whatever numbers you want, but logically if 

       10    22 is a worst-case scenario, you start with that and then you 

       11    start working your way down, Cuba, connect it with the other 

       12    company, valid reason. 

       13    Q.  So as I understand it, sir, you're saying that if your 

       14    analysis is right, if your estimate is right, then there isn't 

       15    any reason to do a control, right? 

       16    A.  That its effect would be insignificant. 

       17    Q.  So having decided that your methodology was right, you 

       18    didn't use a control? 

       19    A.  As I said before, my methodology had tough questions and 

       20    there were controls built in to provide some insight on 

       21    awareness, such as I used, and also on how many times Cuba is 

       22    mentioned for the other brands. 

       23    Q.  That is right, sir.  You did say you had certain other 

       24    insights. 

       25             Now, my understanding was that we began this by your 
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        1    telling us that you are not an expert in the cigar market, 

        2    other than this study, right? 

        3    A.  Right.  I may be an expert now, but I wasn't. 

        4    Q.  Well, that is one of the advantages, isn't it? 

        5    A.  Right. 

        6    Q.  But you don't smoke cigars? 

        7    A.  Correct. 

        8    Q.  And you hadn't paid any particular attention to cigars 

        9    before being retained here, right? 

       10    A.  No special attention. 

       11    Q.  For example, sir, you don't know whether a Bering cigar is 

       12    for sale, do you? 

       13    A.  Is for sale? 

       14    Q.  Today.  In fact -- 

       15    A.  I don't know. 

       16    Q.  I know you don't know, sir. 

       17             And, sir, you identified the presence of a Bering 

       18    cigar in the survey as being a very important aid to you in 

       19    helping you make these sort of intuitive leaps in judgments 

       20    that you made, and you said the Bering cigar was a top-selling 

       21    cigar, right? 

       22    A.  Yes. 

       23    Q.  That is what your testimony was? 

       24    A.  Yes. 

       25    Q.  What was your basis for saying it was a top-selling cigar? 
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        1    A.  Well, I have two bases.  One is the Cigar Insider, 199 -- 

        2    issue in 1999, covering the 1998 issue of brands in sales, 

        3    Bering was seventh ranked.  Bering, I believe, spent more money 

        4    on advertising during the first year of COHIBA's launch than 

        5    COHIBA did.  Bering appeared in the 2000 study done by 

        6    Censidiun, done for Censidiun, and there was maybe 20 or 30 

        7    percent of the people who said they had tried Bering, and there 

        8    was aided awareness of Bering in that study. 

        9             I didn't have that study by the time, at the time I 

       10    did my survey, but there is evidence at that time Bering did 

       11    fine, and in my survey the ranking of awareness correlates with 

       12    the sales ranking data that I had for 1998. 

       13    Q.  So you would be surprised, given the insights that you have 

       14    described, to know that Bering isn't on the market? 

       15    A.  Well, my study was done in the year 2000.  Bering was on 

       16    the market for many years and had significant sales, according 

       17    to Cigar Insider, and so when you are talking about aided 

       18    awareness, that is being aware of the brand whether it exists 

       19    or not. 

       20             You may not find Pepsodent toothpaste in your store, 

       21    but if you are of my age and someone said have you ever heard 

       22    of Pepsodent toothpaste, you would say yes.  So it is the same 

       23    sort of thing.  It doesn't have to be there.  If it had been 

       24    out there and promoted in prior years, then it has a certain 

       25    awareness level.  As I recall, the awareness level was 49, it 
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        1    wasn't 75. 

        2    Q.  49, that was aided awareness? 

        3    A.  That was aided awareness. 

        4    Q.  That was under your magic number, wasn't it? 

        5    A.  Under my magic number?  Yes, under my magic number. 

        6    Q.  It was under the magic number? 

        7    A.  Under the magic number. 

        8    Q.  So despite being a top seller, that somehow managed to slip 

        9    through as not being famous, right? 

       10    A.  It's well known. 

       11    Q.  Just a second. 

       12             MR. KIRBY:  I have no further questions, your Honor. 

       13             MR. KRINSKY:  Nothing further, your Honor. 

       14             THE COURT:  Thank you, sir. 

       15             (Witness excused) 

       16     ARI HALPER, 

       17         called as a witness by the plaintiff, 

       18         having been duly sworn, testified as follows: 

       19    DIRECT EXAMINATION 

       19 

       20    BY MR. KRINSKY: 

       21    Q.  Mr. Halper, please state your name and address for the 

       22    record. 

       23    A.  My name is Ari Halper.  Address is 330 East 38th Street, 

       24    apartment 7Q, New York, New York 10016. 

       25    Q.  Thank you. 
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        1             By whom are you employed? 

        2    A.  Grey Advertising. 

        3    Q.  What is Grey Advertising?  What kind of company is it? 

        4    A.  It is an advertising agency, full service. 

        5    Q.  How big a company is it? 

        6    A.  I would say the office here is over a thousand people; 

        7    worldwide, it is probably over 5,000 people. 

        8    Q.  What is your position there? 

        9    A.  I'm a creative director. 

       10    Q.  What is that? 

       11    A.  Creative director oversees the creative product that 

       12    advertising creates for different clients and we oversee 

       13    different teams who come up with the ideas for the advertising 

       14    that you ultimately see on television, in print, billboards. 

       15    Q.  And how long have you been at Grey? 

       16    A.  I have been there since February. 

       17    Q.  And before then where were you employed? 

       18    A.  J. Walter Thompson in New York. 

       19    Q.  And what kind of position? 

       20    A.  There I was an associate creative director. 

       21    Q.  J. Walter Thompson is also an advertising agency? 

       22    A.  Also an advertising agency. 

       23    Q.  How long were you there? 

       24    A.  I was there for a little over two years. 

       25    Q.  Can you give us your educational and professional history 
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        1    moving forward to that point. 

        2    A.  OK.  First, the professional history, before J. Walter 

        3    Thompson I was at DDB in Chicago. 

        4    Q.  Excuse me? 

        5    A.  DDB in Chicago.  Doyle Dane Burke is what the DDB stands 

        6    for.  I was there for five years. 

        7    Q.  That is also an advertising agency? 

        8    A.  That was also an advertising agency.  All of them are going 

        9    to be advertising agencies. 

       10             Prior to that was D'arcy Masius Benton & Bowles, which 

       11    is back in New York again, and that was for three years.  And 

       12    prior to that was Engles Quinn & Johnson in Boston, 

       13    Massachusetts, and that was for only a matter of months, three 

       14    months, four months, freelance. 

       15    Q.  And were your positions similar to the position you have 

       16    now at these other agencies? 

       17    A.  With escalating responsibilities, yes.  I mean, I was 

       18    always a writer. 

       19    Q.  And how old are you? 

       20    A.  I'm 33. 

       21             MR. KRINSKY:  May I approach the witness, your Honor? 

       22             THE COURT:  Yes. 

       23    Q.  Mr. Halper, do you recognize the document that is in front 

       24    of you? 

       25    A.  Yes, I do. 
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        1    Q.  And what is that? 

        2    A.  It's my written testimony. 

        3    Q.  Have you read it? 

        4    A.  Yes, I have. 

        5    Q.  Do you adopt it as your testimony under oath in this case? 

        6    A.  Yes, I do. 

        7    Q.  Thank you very much. 

        8             THE COURT:  Do you have an extra on copy? 

        9             MR. KRINSKY:  Your Honor, I am sorry. 

       10             THE COURT:  That's all right. 

       11    CROSS EXAMINATION 

       12    BY MS. SHAPIRO: 

       13    Q.  Good afternoon, Mr. Halper.  My name is Alexandra Shapiro. 

       14    I represent the General Cigar Company in this action. 

       15             Now, you were asked by an attorney from Rabinowitz 

       16    Boudin to testify in this case, correct? 

       17    A.  I am not certain of that.  I don't know that she is an 

       18    attorney. 

       19    Q.  Well, you got involved in this case through someone you 

       20    knew as Yasmine, is that correct? 

       21    A.  Yes, I knew her as Yasmine. 

       22    Q.  And she worked at the Rabinowitz Boudin firm, right? 

       23    A.  I assume so. 

       24    Q.  You met her after a guy's weekend in Cape Cod when she was 

       25    on a date with a friend of yours, is that right? 
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        1    knows cigars and smokes them on a regular basis, no. 

        2    Q.  Well, just directing your attention to paragraph 5 of your 

        3    testimony, you say there:  "I would not consider myself a 

        4    'cigar smoker.'" 

        5    A.  Sure. 

        6    Q.  That is accurate, isn't it? 

        7    A.  Yes, that is. 

        8    Q.  And in fact, you only purchase cigars two to five times a 

        9    year, right? 

       10    A.  Correct. 

       11    Q.  And you smoke cigarillos more often than cigars, right? 

       12    A.  That is also correct. 

       13    Q.  Now, you have never purchased cigars or cigarillos over the 

       14    Internet, right? 

       15    A.  That's correct. 

       16    Q.  And you've never purchased cigars or cigarillos by mail 

       17    order, right? 

       18    A.  That's correct. 

       19    Q.  You don't subscribe to any cigar magazines, do you? 

       20    A.  No, I do not. 

       21    Q.  And you don't subscribe to Cigar Aficionado? 

       22    A.  No, I do not. 

       23    Q.  In fact, you're not aware of any cigar magazines other than 

       24    Cigar Aficionado, are you? 

       25    A.  No.  I have been mailed catalogs, but not necessarily 
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        1    magazines, no. 

        2    Q.  And you don't regularly read Cigar Aficionado, do you? 

        3    A.  No. 

        4    Q.  In fact, you've only flipped through it, right? 

        5    A.  Upon occasion, yes. 

        6             MR. KRINSKY:  I didn't hear the answer. 

        7             THE WITNESS:  Upon occasion, yes. 

        8    Q.  Now, I believe you testified that you purchased a COHIBA 

        9    cigarillo in Cape Cod before you met with the person from 

       10    Rabinowitz Boudin? 

       11    A.  We purchased a box of cigarillos, yes. 

       12    Q.  Do you remember, that box was, I believe you described it 

       13    as a tin with six to eight cigars, cigarillos, correct? 

       14    A.  It's not a tin, it's a cardboard box, but it was -- yes, I 

       15    would say probably six to eight.  I can't remember how many 

       16    there were. 

       17    Q.  So it's your testimony that it was a cardboard box, this 

       18    COHIBA cigarillo that you say you purchased? 

       19    A.  I believe it was cardboard.  I couldn't say 100 percent for 

       20    certain, but as I recall today, I would say I think it was a 

       21    cardboard box.  I don't think any cigarillos I have purchased 

       22    came in a tin from any brand. 

       23    Q.  OK. 

       24    A.  But it is possible. 

       25    Q.  I am just going to hand you a box that's been marked D676. 
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        1             Does that refresh your recollection as to whether the 

        2    cigarillos you purchased were in a tin? 

        3    A.  I guess.  I'm still not certain that this is necessarily 

        4    the same packaging that I purchased. 

        5    Q.  So you're not sure? 

        6    A.  I'm not certain.  I can't recall. 

        7    Q.  Would it surprise you to learn that General Cigar does not 

        8    make COHIBA cigarillos? 

        9    A.  I don't know the company General Cigar, so I wouldn't -- 

       10    Q.  Would it surprise you to learn that -- let me back up. 

       11             The cigars you purchased had a logo that said COHIBA 

       12    with a red dot in the O, correct? 

       13    A.  They said COHIBA on it.  I am relatively certain that it 

       14    had a red dot in the O, but I couldn't say with 100 percent 

       15    certainty. 

       16    Q.  So you're not even sure about that, right? 

       17    A.  No.  I know it was for certain COHIBA, and I'm pretty 

       18    certain that it had the red O, but I couldn't say with 100 

       19    percent certainty that it had the red O, but I'm pretty 

       20    certain. 

       21    Q.  Just take a look at the logo on D676. 

       22             Does that appear to you to be the same logo that was 

       23    on the cigars that you purchased? 

       24    A.  Relatively close to it, if not it. 

       25    Q.  You're not sure? 
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        1    A.  It was two years ago. 

        2    Q.  Now, you also testified, I believe, that you had purchased 

        3    these cigarillos several times, is that right? 

        4    A.  I have purchased cigarillos several times.  I don't know if 

        5    I've purchased these cigarillos several times.  I would say 

        6    that was the first time I purchased them.  I may have purchased 

        7    them since. 

        8    Q.  Well, you purchased COHIBA, Dominican COHIBA cigars on 

        9    several occasions, haven't you? 

       10    A.  Yes, but not necessarily cigarillos. 

       11    Q.  And by the way, you're aware that there is an embargo on 

       12    trade with Cuba, right? 

       13    A.  Yes, I am. 

       14    Q.  And these COHIBA cigars or cigarillos that you purchased, 

       15    you knew that those were Dominican cigars, correct? 

       16    A.  I knew that they had to have come from a Dominican shop. 

       17    Q.  OK.  When you say Dominican shop, I take it you mean that 

       18    the cigars were manufactured in the Dominican Republic, is that 

       19    correct? 

       20    A.  That they were imported from the Dominican Republic. 

       21    Q.  You understood that they were not imported from Cuba, 

       22    correct? 

       23    A.  That I do. 

       24    Q.  Now just going back, you mentioned that you had purchased 

       25    these Dominican either cigars or cigarillos, Dominican COHIBAs 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           681 

             362HEMP3                 Halper - cross 

        1    on several occasions.  You liked them, didn't you? 

        2    A.  The COHIBA cigarillos? 

        3    Q.  Yes. 

        4    A.  Yes, I did. 

        5    Q.  And the COHIBA cigars that you tried, you liked those as 

        6    well? 

        7    A.  Yes. 

        8    Q.  And your father also tried the Dominican COHIBAs, right? 

        9    A.  I don't believe -- not the cigarillos.  Maybe a cigar 

       10    purchased earlier, but not when we had the cigarillos. 

       11    Q.  Your father had purchased and smoked on occasion COHIBA 

       12    cigars that were made in the Dominican Republic, correct? 

       13    A.  In Cape Cod, I actually am not certain that he purchased 

       14    them necessarily.  I know that, the situation that I recalled 

       15    was both of us going to a cigar store, I purchased the COHIBA, 

       16    he purchased a Park Lane, I believe, and I'm sure he took a 

       17    puff of the COHIBA, or it may have been vice versa. 

       18    Q.  Sir, I am going to hand up a copy of your deposition.  Do 

       19    you recall being deposed in this case? 

       20    A.  Yes, I do. 

       21    Q.  Could you turn to page 45, please. 

       22    A.  Sure. 

       23    Q.  Directing your attention to line 5: 

       24    "Q   Do you know if he had tried a non-Cuban COHIBA?" 

       25             The "he" is referring to your father. 
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        1    "A   Yes. 

        2    "Q   At that time? 

        3    "A   Yes. 

        4    "Q   And do you know what his reaction to it was? 

        5    "A   He also felt that they were very good." 

        6             Do you recall being asked that question and giving 

        7    that answer? 

        8    A.  Yes, I do. 

        9    Q.  Just one last question.  The COHIBA, as you call them, 

       10    cigarillos that you purchased, those were about $2 less per 

       11    cigar, were they not? 

       12    A.  I have no idea. 

       13             MS. SHAPIRO:  No further questions. 

       14    REDIRECT EXAMINATION 

       15    BY MR. KRINSKY: 

       16    Q.  Mr. Halper, when you use the term cigarillo, what do you 

       17    mean by that? 

       18    A.  It's a type of cigar that is relatively small.  It's about, 

       19    a little bit larger than a cigarette, easy to smoke.  It is not 

       20    a larger commitment as a full-on cigar. 

       21             MR. KRINSKY:  Thank you. 

       22             No further questions. 

       23             THE COURT:  Thank you, sir. 

       24             (Witness excused) 

       25             MR. KRINSKY:  Your Honor, what we would like to do 
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        1    next is show your Honor a video clip from the film that was 

        2    made by General Cigar's advertising agency, McCaffery Ratner, 

        3    of the General Cigar's launch party in New York on September 

        4    25, 1997. 

        5             THE COURT:  I was afraid of that.  How long is it? 

        6             MR. KRINSKY:  Very short, your Honor. 

        7             THE COURT:  All right. 

        8             MR. KRINSKY:  It is PX1554.  It's been admitted into 

        9    evidence.  And your Honor will see why we are introducing it at 

       10    this point.  It's been introduced, but why we are showing it at 

       11    this point. 

       12             THE COURT:  1554? 

       13             MR. KRINSKY:  1554. 

       14             THE COURT:  It is admitted. 

       15             (Plaintiff's Exhibit 1554 received in evidence) 

       16             (Videotape played) 

       17             MR. KRINSKY:  Your Honor, I just want to make clear, 

       18    the beginning portion we gave you is just to orient you, and 

       19    then we jump to the two individuals, and the second one is of 

       20    interest to us.  We have the entire tape here, of course, your 

       21    Honor, if the defendants want to show more from this clip. 

       22             Our next witness is Alan Siegel, your Honor. 

       23     ALAN SIEGEL, 

       24         called as a witness by the plaintiff, 

       25         having been duly sworn, testified as follows: 
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        1    DIRECT EXAMINATION 

        1 

        2    BY MR. KRINSKY: 

        3    Q.  Mr. Siegel, I will remove all that material that is in 

        4    front of you. 

        5             Mr. Siegel, could you please state your name and 

        6    address for the record. 

        7    A.  Alan Siegel, 211 Central Park West, New York, New York. 

        8    Q.  By whom are you employed? 

        9    A.  Siegelgale. 

       10    Q.  What is your position there? 

       11    A.  Chairman. 

       12    Q.  How long have you -- how long has Siegelgale been in 

       13    existence? 

       14    A.  35 years. 

       15    Q.  And what has been your position at that company since its 

       16    founding? 

       17    A.  Chairman and CEO. 

       18    Q.  Where is Siegelgale located? 

       19    A.  At 50th and Madison in New York City. 

       20    Q.  Does it have any other offices? 

       21    A.  We have an office in Los Angeles. 

       22    Q.  What does Siegelgale do? 

       23    A.  We are a branding strategy company. 

       24    Q.  What do you mean by branding strategy? 

       25    A.  We help companies and products from companies by defining, 
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        1    differentiating and distinguishing them in the marketplace.  So 

        2    we do the strategy to position brands and then we develop the 

        3    names, the marketing positioning, design the logos, design the 

        4    packages, create advertising, create the literature, and all 

        5    other manifestations of the brand that are required in the 

        6    marketplace. 

        7    Q.  Who are some of Siegelgale's clients? 

        8    A.  AIG, the large insurance company, we are the global 

        9    branding agency for American Express, the Disney Company, 

       10    Lehman Brothers, Boise Cascade, as a few. 

       11             You need more? 

       12    Q.  Do you have any clients in the media and publishing 

       13    sectors? 

       14    A.  Yes.  We have worked for the Wall Street Journal, Gannett, 

       15    Disney, Primedia, Good Housekeeping, Reader's Digest, 

       16    Scholastic, and probably -- Hearst Corporation and many more. 

       17    Q.  Approximately, how many Fortune 500, Fortune 1,000 

       18    companies do you count among your clients? 

       19    A.  Right now, probably 15.  In the course of our business, we 

       20    have worked for practically every one of the Fortune 1,000 

       21    companies. 

       22    Q.  How many employees does Siegelgale have? 

       23    A.  150. 

       24    Q.  And how many strategic branding programs has Siegelgale 

       25    completed for its clients over the years? 
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        1    A.  Well, probably 2,000 or 3,000, and I have personally 

        2    completed about 450. 

        3    Q.  What is your role in the company's work? 

        4    A.  My particular responsibilities are finding clients and 

        5    closing client assignments, overseeing the work, the quality 

        6    control of the work, and then I handle about 15 or 20 

        7    assignments each year where I am the project director. 

        8    Q.  When you say assignments, is that branding campaigns? 

        9    A.  Branding strategy and branding development programs. 

       10    Q.  Does your firm only take design work? 

       11    A.  Yes.  It is probably about 40 percent of our revenue.  We 

       12    design logos for corporations and products, packaging, 

       13    marketing literature, advertising, Internet sites and films, 

       14    employee communications as well. 

       15    Q.  Do you have any personal involvement in the design work of 

       16    the firm? 

       17    A.  Yes. 

       18    Q.  Can you describe that, please? 

       19    A.  I work on the strategy and I participate in the work 

       20    session in selecting final designs that we present to clients 

       21    and I attend meetings where we present work to clients and I 

       22    work with research firms to test design work. 

       23    Q.  How many projects would you say you have been involved in 

       24    in which you have played some significant role in the design 

       25    aspect of it? 
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        1    A.  Probably 2,000 or 3,000. 

        2    Q.  Now, have you lectured at any universities? 

        3    A.  Yes. 

        4    Q.  Where is that? 

        5    A.  Well, I have played two roles at universities.  I have been 

        6    on the faculty of two universities.  One, Carnegie Mellon, 

        7    where I set up a graduate program.  I was the founder of the 

        8    communications design program at Carnegie Mellon, which was a 

        9    graduate program, where I had an office and I traveled to 

       10    Pittsburgh every week for about three years and I -- 

       11    Q.  Let's stop there.  The Carnegie Mellon, what is the name of 

       12    the program? 

       13    A.  It is the communications design center.  It is a graduate 

       14    program. 

       15    Q.  At Carnegie Mellon? 

       16    A.  At Carnegie Mellon University. 

       17    Q.  That is in Pittsburgh? 

       18    A.  That is in Pittsburgh. 

       19             So I ran this program for a number of years.  I was a 

       20    faculty member and I lectured in the graduate program, in the 

       21    MBA program, and in the humanities school and the computer 

       22    science school. 

       23             I've taught legal writing at Fordham University.  I 

       24    taught a course, drafting contracts in plain English, and then 

       25    I have lectured at the Columbia Business School. 
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        1    Q.  On what subject did you lecture? 

        2    A.  I lectured on branding, lectured on branding at Tuck, 

        3    Fuqua -- 

        4    Q.  Excuse me.  You have to go a little slower. 

        5             At Columbia, how many times have you given lectures to 

        6    the graduate school there, the business school? 

        7    A.  Well, off and on I have been lecturing there for 25 years, 

        8    so I have probably given about ten lectures at Columbia. 

        9    Q.  And how did you come to lecture there? 

       10    A.  I was invited by the faculty of the graduate business 

       11    school. 

       12    Q.  And you mentioned Tuck school at Darthmouth.  What kind of 

       13    school is that? 

       14    A.  Tuck is the masters of business program at Darthmouth 

       15    University. 

       16    Q.  I see.  It is a graduate, an MBA program? 

       17    A.  It is an MBA program. 

       18    Q.  At Darthmouth? 

       19    A.  At Darthmouth.  I lectured at the MBA program at Duke, 

       20    which is known as the Fuqua School of Business, and I lectured 

       21    on design at the Rhode Island School of Design, Pratt, the 

       22    Illinois Institute of Design, the Art School in L.A., and 

       23    probably ten or 15 other major design programs. 

       24    Q.  And this was at the invitation of the faculty in each case? 

       25    A.  Yes. 
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        1    Q.  Have you served in any capacity in professional 

        2    organizations? 

        3    A.  Relative to my testimony here, I was on the board of the 

        4    American Institute of Graphic Arts for six years. 

        5    Q.  What is the American Institute? 

        6    A.  It is the organization that represents graphic designers. 

        7    It is the premiere organization for graphic designers in this 

        8    country. 

        9    Q.  And what position did you hold? 

       10    A.  I was a member of the board. 

       11    Q.  For how long? 

       12    A.  Six years, I believe.  I was a member of the board for the 

       13    Design Management Institute. 

       14    Q.  What is that? 

       15    A.  That is a professional organization that focuses on brand 

       16    strategy and design strategy and industrial design strategy. 

       17    Q.  And your position there was what? 

       18    A.  I was a board member. 

       19    Q.  For how long? 

       20    A.  Ten years. 

       21             I am on the editorial board of the Design Management 

       22    Review, which is their publication, which comes out four times 

       23    a year.  I am on the board of The Center for Communications. 

       24    Q.  What is that? 

       25    A.  The Center for Communications, which is a not-for-profit 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           690 

             362HEMP3                 Siegel - direct 

        1    organization that creates training programs or special seminar 

        2    programs for students to try to encourage people to make 

        3    careers in the media.  And that was set up by the people at 

        4    CBS, particularly Mr. Frank Standard. 

        5    Q.  Have you published in any journals? 

        6    A.  Yes. 

        7    Q.  In what journals? 

        8    A.  Relative to my testimony here, I have published in the 

        9    Design Management Review.  That is the main journal I have 

       10    published in. 

       11    Q.  What sort of material -- on what subjects? 

       12    A.  Well, I have written in journals and in the media on 

       13    branding, marketing, advertising and language. 

       14             THE COURT:  Excuse me, Mr. Krinsky.  I think we are 

       15    going to have to suspend until 2:15. 

       16             MR. KRINSKY:  Thank you, your Honor. 

       17             (Luncheon recess) 

       18             (Continued on next page) 

       19 

       20 

       21 

       22 

       23 

       24 

       25 
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        1                    A F T E R N O O N  S E S S I O N 

        2                               2:15 p.m. 

        3             (In open court) 

        4    BY MR. KRINSKY: 

        5    Q.  Mr. Siegel, we had not quite finished your background when 

        6    we adjourned for lunch. 

        7             You founded Siegelgale, I believe you said, 35 years 

        8    ago, is that it? 

        9    A.  I am a graduate of Cornell University.  I attended NYU Law 

       10    School.  I studied graphics at The School of Visual Arts and 

       11    with Alexei Brodevich and Lisette Modell.  I worked at BBDO, 

       12    which is, was and is, one of the major global advertising 

       13    agencies.  As my first job I went through their management 

       14    training program and moved on to account management where I 

       15    handled large packaged goods accounts, including American 

       16    Tobacco, Dupont, Pepsi and others.  While at BBDO I was 

       17    secretary of the new products development committee and helped 

       18    them set up their design operations. 

       19             I left there after six years and went to Ruder & Finn, 

       20    which is a public relations firm, where I handled product 

       21    publicity, public affairs and crisis management projects.  I 

       22    spent about a year and a half there and then went to Sandgren & 

       23    Murtha, which is one of the leading corporate identity firms, 

       24    where I handled branding and corporate identity for numerous 

       25    clients.  After working there a year and a half, I set up my 
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        1    own firm. 

        2    Q.  And that is Siegelgale -- 

        3    A.  Yes. 

        4    Q.  -- and continues today? 

        5             MR. KRINSKY:  Your Honor, we would like to offer 

        6    Mr. Siegel as an expert on branding, design and business 

        7    communications. 

        8             THE COURT:  Any voir dire? 

        9             He is qualified. 

       10             MR. KIRBY:  Your Honor, I will combine it with the 

       11    cross.  Thank you. 

       12             MR. KRINSKY:  Your Honor, Mr. Siegel's report has 

       13    already been double starred and admitted into evidence.  It is 

       14    PX318. 

       15             I do approach the witness, your Honor. 

       16             THE COURT:  Yes. 

       17    Q.  Mr. Siegel, do you recognize those documents? 

       18    A.  Yes, I do. 

       19    Q.  And what is the first one? 

       20    A.  The first one is written direct examination testimony of 

       21    Alan Siegel. 

       22    Q.  And have you read that document? 

       23    A.  I wrote it and I read it. 

       24    Q.  And do you adopt it as your testimony under oath in this 

       25    case? 
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        1    A.  Yes, sir. 

        2    Q.  And what is the second document? 

        3    A.  This is an appendix to the written direct examination 

        4    testimony of Alan Siegel. 

        5    Q.  And it consists of copies of some exhibits in the case and 

        6    some demonstratives that you have created, is that correct? 

        7    A.  Yes, sir. 

        8    Q.  Do you adopt that as the appendix to your case? 

        9    A.  Yes, sir. 

       10             MR. KRINSKY:  Your Honor, Mr. Siegel makes reference 

       11    to a number of documents in his testimony.  Many of them have 

       12    already been admitted into evidence.  We would offer the 

       13    remainder. 

       14             If we just take a moment to do this.  PX1135, 1 and 2 

       15    of that schedule, is double starred and we offer that into 

       16    evidence. 

       17             The remainder of that, we offer the remainder of that 

       18    schedule of materials.  1135, 3 through 52, these are 

       19    advertisements from Cigar Aficionado which Mr. Siegel refers to 

       20    over the years, some for parallel brands, some for references 

       21    to Cuba.  The defendants have objected, at least in the past, 

       22    on relevance grounds only to, I believe, post-1992 ads.  I 

       23    don't know if that objection stands.  They are offered to show 

       24    the environment in which cigars are advertised in this country, 

       25    including parallel brands. 
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        1             The other material is PX1092, which appears in 

        2    Mr. Siegel's appendix.  It is an excerpt from a book by the Nat 

        3    Sherman tobacco company, in which he makes reference to some of 

        4    the material in that book. 

        5             PX335 is a copy of the Dunhill catalog during the 

        6    period '92 through '97, to which he makes reference as well. 

        7             PX1129, 10.1, is a book called Cigar Companion from 

        8    which Mr. Siegel has taken photographs of some cigar bands and 

        9    designs, to which he also makes reference in his testimony. 

       10             PX855 are design labels and design materials from 

       11    General Cigar's design as to which he makes reference. 

       12             858 are also labels to which objection was made on 

       13    authenticity ground but then we cured it with 858.1 and the 

       14    defendants removed their authenticity objections.  But we offer 

       15    both, because Mr. Siegel referred to 858 and then there was 

       16    some surrounding material in 858.1 which cured the authenticity 

       17    issue. 

       18             Finally, we offer PX1010, which is a press release 

       19    from General Cigar's publicist.  The only objection stated to 

       20    that is that it is duplicative of other material, but this is 

       21    the one we are using. 

       22             So we offer all of these into evidence, your Honor. 

       23             MR. KIRBY:  Your Honor, I must say, I do object to all 

       24    of the material which is clearly hearsay on its face.  Let me 

       25    make my point, your Honor, please. 
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        1    self-authenticating.  We don't have an issue about that.  They 

        2    don't raise an authentication issue. 

        3             We are not offering the Nat Sherman book for the truth 

        4    of the matter that is being asserted in there, only that there 

        5    was a published book saying what it says and so forth. 

        6             So we think this material should be admitted, your 

        7    Honor. 

        8             MR. KIRBY:  Your Honor, with respect to the question 

        9    of hearsay and reliance, I am familiar with things being 

       10    offered not for the truth of what they say if principals in the 

       11    case relied on it at the appropriate time.  I am not familiar 

       12    with the principle that says that hearsay is admitted without 

       13    any other foundation because an expert relied on it.  I just 

       14    don't know what the basis for that is, and -- well, I don't 

       15    know the basis for that, your Honor. 

       16             THE COURT:  Overruled. 

       17             They are admitted. 

       18             (Plaintiffs' Exhibits 1135, 1092 and 335 received in 

       19    evidence) 

       20             (Plaintiffs' Exhibits 1129, 855, 858, and 1010 

       21    received in evidence) 

       22             MR. KRINSKY:  Thank you, your Honor. 

       23    CROSS EXAMINATION 

       24    BY MR. KIRBY: 

       25    Q.  Good afternoon, Mr. Siegel. 
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        1    A.  Good afternoon. 

        2    Q.  Sir, my name is John Kirby.  I am one of the counsel for 

        3    General Cigar in this matter. 

        4             Now, Mr. Siegel, my understanding is that unlike some 

        5    other experts, this is either your first or second time you 

        6    have appeared as an expert? 

        7    A.  It is the first time I have appeared in court, the second 

        8    time I have appeared as an expert. 

        9    Q.  And when was the previous time? 

       10    A.  I was retained by the counsel for the Charles Schultz 

       11    foundation to assess the future advertising value of the 

       12    Peanuts cartoon characters. 

       13    Q.  While you have been offered as an expert in branding based 

       14    on your extensive background and experience in that area, you 

       15    have never been qualified in court as an expert in that subject 

       16    before, is that right? 

       17    A.  That is correct. 

       18    Q.  And, sir, in terms of collecting material on which to base 

       19    an expert report, you have never had that experience before 

       20    being involved in this case, is that right? 

       21    A.  With the Charles Schultz case, I gathered all of the 

       22    background information on my own. 

       23    Q.  You gathered it on your own? 

       24    A.  Yes. 

       25    Q.  I'm sorry. 
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        1    Q.  Would you care to tell us is that 3 or 4 times a year? 

        2    A.  I personally don't smoke cigars or smoke anything.  I did 

        3    smoke cigars on special occasions and I have spent some time in 

        4    cigar bars just being with friends, but I don't consider myself 

        5    a cigar aficionado, if you will. 

        6    Q.  Despite subscribing to the magazine? 

        7    A.  Yes. 

        8    Q.  When you subscribed as one of the original subscribers, did 

        9    you read the issues? 

       10    A.  Yes, I did.  I read many of the issues and many of the 

       11    feature articles and much like I read the Wine Spectator.  I 

       12    was interested in the category. 

       13    Q.  Now, in this case where you had the material that you have 

       14    described from counsel and stuff that you had on your own, you 

       15    did get an assignment from counsel, correct? 

       16    A.  That is correct. 

       17    Q.  And that assignment was to look at the COHIBA brand and to 

       18    give your observations or your awareness levels that would have 

       19    been built through media mentions and how the brand might have 

       20    been received by prospective customers, right? 

       21    A.  That is correct, but before I took the assignment I went 

       22    and spent some time with plaintiff's counsel to ascertain 

       23    whether I could be of help and whether I could provide 

       24    information which would be helpful to the court and one of the 

       25    first issues we did discuss was about awareness levels. 
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        1    Q.  Now, sir, are you familiar with the term the cigar boom? 

        2    A.  Generally I would say I am, yes. 

        3    Q.  When did the cigar boom begin? 

        4    A.  I would say in the early '90s. 

        5    Q.  In '90 -- 

        6    A.  I can't give an exact year.  It seemed to me just living 

        7    here in New York and through social occasions and reading the 

        8    press that in the early '90s there was a very renewed interest 

        9    in premium cigars. 

       10    Q.  So before '95 you think? 

       11    A.  Yes. 

       12    Q.  But other than that you can't quantify? 

       13    A.  No. 

       14    Q.  Would you say it's still going on? 

       15    A.  No, I would say that it's faded. 

       16    Q.  And when did it begin to fade? 

       17    A.  Just anecdotally, I would say from my observations around 

       18    2000.  It seemed to me that the cigar bars seemed to have lost 

       19    their vitality and the category began to slip. 

       20    Q.  Okay. 

       21             Now, apart from Cigar Aficionado, you refer to a 

       22    number of articles that appeared in the media in your 

       23    testimony. 

       24    A.  Yes, sir. 

       25    Q.  And can I assume that before coming to testify in this 
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        1    court today you read those articles? 

        2    A.  Yes, I read every one of them. 

        3    Q.  And you read them relatively recently compared to your 

        4    testimony here today? 

        5    A.  Well, this legal action has been going on for quite awhile 

        6    and when I was initially retained I read every article. 

        7    Q.  Yes. 

        8    A.  And I made notes on what I learned from that article and I 

        9    used that as the basis for my initial report, and then in 

       10    subsequent times that I participated in this project I reviewed 

       11    my notes and I reviewed them again when I prepared the written 

       12    testimony for this trial. 

       13    Q.  Sir, leaving aside, again, the Cigar Aficionado articles, 

       14    those articles covered a span of 1982 until sometime in the 

       15    '90s, isn't that correct? 

       16    A.  Yes. 

       17    Q.  And, sir, when you conducted this review of the articles 

       18    which you have just testified to, did you recognize any of 

       19    those articles as ones you had read before? 

       20    A.  Yes, I recognized a couple of them because of the 

       21    connection with Fidel Castro. 

       22    Q.  Which one did you recognize? 

       23    A.  I remember vividly the one on Jesse Jackson, and one other 

       24    with a movie producer. 

       25    Q.  Okay. 
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        1             And you remember both of them because of the Fidel 

        2    Castro connection? 

        3    A.  As I said, I read the business press and I read the general 

        4    press fairly carefully and those particular articles stuck in 

        5    my mind. 

        6    Q.  Now, by the way, does Jesse Jackson smoke cigars? 

        7    A.  He shouldn't.  He is not supposed to but he claims it's a 

        8    peace offering, so I guess he smoked it once. 

        9    Q.  Now, Mr. Siegel, I was looking through the various clients 

       10    that the Siegel Gale office had and I am sure I missed them. 

       11    You testified to a great many clients but you have not 

       12    represented people, a number of the people in the cigar 

       13    industry, before this assignment from the Rabinowitz firm, have 

       14    you? 

       15    A.  Yes, I have. 

       16    Q.  Okay, who? 

       17    A.  When I was at BBDO I was one of the people that ran the 

       18    American Tobacco account.  So I worked on not premium cigars 

       19    but lower-priced cigars and a number of new products.  That is 

       20    my only marketing business association with cigars. 

       21    Q.  I had actually asked you about Siegel Gale.  That was 

       22    not -- 

       23    A.  Siegel Gale, no.  Siegel Gale does not take any work from 

       24    cigarette companies or cigar companies. 

       25    Q.  It never has? 
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        1    A.  We did once in Canada and we had a company vote and decided 

        2    not to accept any more assignments. 

        3    Q.  So your work on the mass market business for American 

        4    tobacco was over 35 years ago? 

        5    A.  No, about 35 -- no, even more.  I would say 37 years ago. 

        6    Q.  37 years ago. 

        7    A.  Yes. 

        8    Q.  Okay. 

        9             Now, sir, you have expressed a number of opinions in 

       10    your testimony and, as I understand it, you have the opinion 

       11    that the Cuban COHIBA was well-known in the United States as of 

       12    September '97 when General Cigar launched the red dot COHIBA, 

       13    is that correct? 

       14    A.  Absolutely. 

       15    Q.  And is it also your opinion that the Cuban COHIBA was 

       16    well-known in the United States as of November 20, '92 when 

       17    General Cigar started selling COHIBA cigars through Dunhill? 

       18    A.  With Cigar Aficionado, with people who were interested in 

       19    and had the money to buy premium cigars I say yes.  It's a very 

       20    defined -- with luxury products frequently you have a very 

       21    clearly defined audience and in cigars I think you have an 

       22    upscale male audience who were smoking cigars, who socialize 

       23    around cigars, and I believe in '92 there was a very high 

       24    awareness for COHIBA as being the premium Cuban cigar. 

       25    Q.  I am going to ask you some questions in a few minutes about 
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        1    the basis for that opinion, sir. 

        2    A.  I understand that. 

        3    Q.  But let me make sure I have the rest of your opinions. 

        4             You have an opinion that the Cuban COHIBA was 

        5    well-known before the publication of the premier issue of Cigar 

        6    Aficionado, is that correct? 

        7    A.  Well-known is a strange term.  I would say for people who 

        8    smoke cigars or who smoked premium cigars, I would say it was 

        9    well-known, yes. 

       10    Q.  Okay. 

       11             And you also have the opinion that the awareness for 

       12    COHIBA went up, and went up significantly, between '92 and '97, 

       13    correct? 

       14    A.  Yes, sir. 

       15    Q.  Now, sir, as I understand it, you based your opinion, as 

       16    set forth in your direct testimony, on your personal background 

       17    and the number of media mentions for the Cuban COHIBA, is that 

       18    correct? 

       19    A.  Not entirely.  It's based on a number of factors.  One is 

       20    the specific article that discussed COHIBA and the specific 

       21    media where those articles appeared would be one consideration, 

       22    so I don't think the number of articles is the determining 

       23    factor.  But the quality of the articles, the content of the 

       24    articles and the media they appeared in and the kind of people 

       25    who would be reading the media we are talking about was very 
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        1    important, and, secondly, I interpreted that in terms of my 40 

        2    plus years experience in the impact of product publicity and 

        3    how it reverberates through the marketplace. 

        4    Q.  So, sir, if I understand what you just said, you took the 

        5    media mentions which you sorted, where they appeared in the 

        6    media, the kind of people you would expect to read them, the 

        7    quality of the mention, and you sorted them giving greater 

        8    emphasis to some than others through your individual intuitive 

        9    experience based on all the years you have been in branding, 

       10    right? 

       11    A.  Correct. 

       12    Q.  And you would agree that having a lot of mentions compared 

       13    to a few mentions is not the end of the study? 

       14    A.  No, I think in luxury products, which is a different 

       15    category when you are dealing with very clearly defined 

       16    markets, it's the content, the celebrity endorsement, the 

       17    mystique, the quality of the mention or comment in the media 

       18    can be determining.  One article can tip the whole market and 

       19    create reverberations throughout the whole market and I think 

       20    in all honesty the articles about COHIBA compared to the 

       21    articles about other brands had more of a mystique, had more of 

       22    an endorsement quality to them than the other articles.  And 

       23    the overall memorabilia of these articles seemed very strong 

       24    because they were associated with Fidel Castro and other 

       25    celebrities. 
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        1    Q.  Okay. 

        2             Now, you read articles about other brands? 

        3    A.  Yes, subsequent to doing my first report I looked at all 

        4    the publicity for the other premium brands. 

        5    Q.  Where did you do that? 

        6    A.  Where? 

        7    Q.  Yes.  Your testimony, as I just heard, is you looked at all 

        8    the publicity for the other premium brands.  Where did that 

        9    come from? 

       10    A.  The law firm had done a study and I asked to see it. 

       11    Q.  The law firm had done a study? 

       12    A.  Had done a LEXIS or NEXIS search I guess and I asked to see 

       13    it because I wanted to see or go back again to content, what 

       14    the content of these articles was and how many articles there 

       15    had been about the primary competition. 

       16             Now, I think looking at those articles I think 

       17    MACANUDO and Davidoff had more mentions quantitatively and 

       18    COHIBA was number 3.  MACANUDO seemed to be more product 

       19    placement and the Davidoff articles were more about the 

       20    litigation they had. 

       21    Q.  Okay. 

       22             Now, sir, you do know, even though quantity is not the 

       23    only thing that you want to take into account, that between 

       24    1983 and November '92, the lawyers supplied you with 

       25    information about the mention of COHIBA in approximately 50 
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        1    times in the United States, is that correct? 

        2    A.  I am not sure. 

        3    Q.  Did you count? 

        4    A.  I did count them but I would have to go back to my notes. 

        5    But that seems to be correct.  But I can't -- 

        6    Q.  Let me ask you, sir, I think you might be able to -- do you 

        7    have your direct testimony in front of you, sir? 

        8    A.  Yes.  Can I look at it? 

        9    Q.  You certainly may. 

       10             In paragraph 21 it says, "In all I reviewed 

       11    approximately 46 articles published from 1986 through 

       12    November --" 

       13    A.  You talk about 1982.  I focused more in '86 through '92. 

       14    Q.  How many were published between 82 and '86? 

       15    A.  I don't remember. 

       16    Q.  It's number 3? 

       17    A.  Where is that?  I don't remember the number, sir, honestly. 

       18    Q.  Okay.  We will work from '86 then, sir.  Because I take it 

       19    you do remember 46 was your testimony, right? 

       20    A.  Yes, that I remember. 

       21    Q.  Okay. 

       22             Now, do you also have a copy of your report in front 

       23    of you, sir? 

       24    A.  My initial report? 

       25    Q.  Yes. 
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        1    A.  I do.  It's in this exhibit here.  I think it's the first 

        2    one, yes. 

        3    Q.  Look at page 5. 

        4    A.  Right.  Page 5, the first paragraph. 

        5    A.  50 articles from '83 to '92. 

        6    Q.  We will agree that maybe 3, maybe 4 between '83 and '86? 

        7    A.  That is what adds up. 

        8    Q.  Now, you also know, sir, and again I refer you to your 

        9    direct testimony, paragraph 52, that in the period after 

       10    November '92, that there were a total of approximately 500 

       11    mentions of COHIBA between November '92 and September '97. 

       12    A.  Correct.  That is what it says in my report. 

       13    Q.  Thank you. 

       14             Now, sir, in terms of quantity, quantifying, you 

       15    cannot quantify the awareness of COHIBA in the United States in 

       16    '92, can you? 

       17    A.  Without having any research that checks awareness and 

       18    familiarity, no. 

       19    Q.  And you can't tell me whether COHIBA ever had 60, 80, 100 

       20    percent awareness in any year between '92 and '98, can you, 

       21    without that data? 

       22    A.  Without that data, I can't tell you. 

       23    Q.  And you would tell us today that you don't have an adequate 

       24    basis to answer those questions? 

       25    A.  A basis to put an exact awareness number, no.  And you have 
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        1    to have absolute research to do that.  But it's my opinion, 

        2    based on having worked in the luxury goods market for premium 

        3    products, where there is a very focused market, where there are 

        4    people whose lifestyle revolves around a product, that this 

        5    kind of visibility that they had and the associations and 

        6    endorsements they had and the buzz that existed, I would say 

        7    that among really serious purchasers of these very expensive 

        8    cigars there was a very high level of awareness. 

        9    Q.  Thank you, sir.  But you can't quantify. 

       10    A.  No, sir. 

       11    Q.  Thank you. 

       12             Now, in your work as Siegel Gale, at least until 

       13    people stopped having enough money to pay you for it, your 

       14    usual practice -- 

       15    A.  What does that mean? 

       16    Q.  I am sorry? 

       17    A.  I didn't understand that comment, at least until people 

       18    don't have enough money to pay you? 

       19    Q.  Let me ask you some questions, sir. 

       20             You said, did you not, that your usual practice is to 

       21    work with precise numbers, right? 

       22             MR. KRINSKY:  Objection. 

       23    A.  I didn't say that, no.  You said it. 

       24    Q.  Okay.  All right. 

       25             You do recall having your deposition taken, don't you, 
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        1    A.  When I am given an assignment and there is funding and you 

        2    are creating or you are solving an immediate realtime problem. 

        3    There is not a parallel here because I am going back and trying 

        4    to reconstruct what happened X number of years ago.  So while 

        5    normally our practice is to do a very thorough study of the 

        6    current situation and wherever possible get the client to fund 

        7    research, this is not a parallel situation.  I am looking back 

        8    as opposed to looking forward. 

        9    Q.  Yes, sir. 

       10             And in this nonparallel situation, you were told that 

       11    you had been given all you needed to look at, right? 

       12    A.  Well, I was asked -- 

       13    Q.  Sir, can you answer that question? 

       14    A.  No, I can't answer the question, but if you can make it 

       15    more precise I can answer it. 

       16    Q.  Were you told by the lawyers that what they gave you was 

       17    all you needed to look at? 

       18    A.  Yes. 

       19    Q.  Okay. 

       20             And, sir, you did not conduct any interviews with 

       21    anyone from Cubatabaco, did you? 

       22    A.  No, I didn't. 

       23    Q.  And, sir, other than the people you usually work with at 

       24    your office, the only people you have spoken to about this case 

       25    are Mr. Krinsky and Mr. Goldstein, right? 
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        1    A.  I felt it was inappropriate and a violation of my role to 

        2    talk to outside people, so I basically developed this report on 

        3    my own using the information that was given to me by the law 

        4    firm. 

        5    Q.  So the answer is yes, the only people you have spoken to 

        6    are Mr. Krinsky and Mr. Goldstein? 

        7    A.  Yes. 

        8    Q.  Thank you. 

        9             And you became aware that there were marketing reports 

       10    that General Cigar had done regarding the awareness of COHIBA, 

       11    didn't you? 

       12    A.  When I started the assignment -- 

       13    Q.  Sir, can you answer the question? 

       14             MR. KRINSKY:  Your Honor, he is trying to answer the 

       15    question. 

       16    A.  I can't answer these questions the way you ask them with 

       17    yes or nos, I am sorry. 

       18    Q.  Let's try again.  Let's see if we can formulate them in a 

       19    way that you can. 

       20             Did you at any time become aware that there were 

       21    marketing reports and studies done by General Cigar which were 

       22    in the possession of Mr. Krinsky and Mr. Goldstein? 

       23    A.  Could you define -- I don't mean to be contentious, but do 

       24    you mean -- what do you mean by marketing information?  You 

       25    mean market research? 
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        1    Q.  Yes? 

        2    A.  Yes, if you use it as market research. 

        3    Q.  And that information was not available, as far as you knew, 

        4    to Mr. Krinsky and Mr. Goldstein when you first got your 

        5    assignment, right? 

        6    A.  Right. 

        7    Q.  The only hard data that was available was the Shanken 

        8    report, is that right? 

        9    A.  Correct. 

       10    Q.  And they gave that to you to look at, right? 

       11    A.  Correct. 

       12    Q.  And there came a time when they took it back from you and 

       13    said don't refer to it, we are not going to give you any of 

       14    these other reports, it's too burdensome and it would be too 

       15    expensive to go through, right? 

       16    A.  Correct. 

       17    Q.  In fact, the attorney said you should ignore all research, 

       18    right? 

       19    A.  All proprietary research.  There were some research figures 

       20    cited by Mr. Shanken in his writings in the Cigar Aficionado 

       21    some of which I put in my report, but all proprietary research. 

       22    Q.  And it's correct, sir, that at your deposition you 

       23    testified that you were frustrated about not being able to use 

       24    the research regarding the awareness of COHIBA in the United 

       25    States, right? 
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        1    A.  Correct. 

        2    Q.  But, sir, you also testified that reviewing the additional 

        3    facts would not change your view in any event, didn't you? 

        4    A.  Yes. 

        5    Q.  And you said in your testimony that that would be for two 

        6    reasons:  One, that you couldn't be sure how valid the research 

        7    was and, 2, because you had a very strong point of view, isn't 

        8    that correct? 

        9    A.  You would have to refer me back to the deposition, which 

       10    was a long time ago.  I don't remember specifically. 

       11    Q.  Sir, I will do that.  Why don't you look at the transcript 

       12    of your deposition, page 89 line 14 to line -- you got it? 

       13    A.  Yes, I found it. 

       14    Q.  All right.  All the way over to 94. 

       15    A.  Would you repeat your question and I will address it. 

       16    Q.  Well, sir, do you remember being asked these questions, 

       17    beginning at line 14 on page 89:  "If you saw research showing 

       18    low awareness levels for COHIBA, would that change your 

       19    opinions? 

       20    "A.  Not necessarily. 

       21    "Q.  Why not? 

       22    "A.  First of all, I would question it and I would have to find 

       23    out how valid the research was and who the awareness levels was 

       24    measured against.  Secondly, my point of view on this case, as 

       25    you know, it's a very strong point of view and I think that 
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        1    wouldn't necessarily change my point of view." 

        2             Do you recall being asked those questions and giving 

        3    those answers, sir? 

        4    A.  Yes, I do. 

        5    Q.  Now -- 

        6    A.  Can I comment on that? 

        7    Q.  No, thank you. 

        8             Your strong point of view, sir, was based on your 30 

        9    plus years of experience and your intuitive sense, is that 

       10    right? 

       11             MR. KRINSKY:  Objection, your Honor. 

       12             THE COURT:  Overruled. 

       13    A.  My strong point of view is based on my understanding of the 

       14    dynamics of the premium cigar market.  I felt that the articles 

       15    that I saw were very powerful.  The books that I saw were very 

       16    powerful, and I believe that, again, in the luxury market, in 

       17    the premium market, that word of mouth among cigar aficionados 

       18    was very, very strong in this period, and COHIBA among people 

       19    who were knowledgeable about cigars, retailers and others, was 

       20    considered to be the poster boy of the industry.  And I have 

       21    very strong feelings about that and I have seen so much 

       22    research that is poorly designed that is not projectionable, 

       23    where the questions aren't right, so unless I saw a piece of 

       24    research that wasn't carefully designed, just because there is 

       25    research done that doesn't mean it proves anything. 
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        1    Q.  So it's accurate to say that based on your many, many years 

        2    of experience, and your own personal lifestyle and 

        3    acquaintanceships -- 

        4             MR. KRINSKY:  Objection, your Honor. 

        5             THE COURT:  Overruled. 

        6    Q.  This is a question. 

        7             -- and your intuitiveness, as you have testified here, 

        8    you had a very strong point of view in this case, right? 

        9             MR. KRINSKY:  Objection, your Honor. 

       10             First, it's compound. 

       11             Second, it misstates his testimony. 

       12             THE COURT:  It is a little compound but overruled. 

       13    Q.  We will see if we can't break this down a little bit, sir. 

       14             Your experience in coming to a strong point of view 

       15    here is composed of your professional work experience, correct, 

       16    among others? 

       17    A.  Yes, sir. 

       18    Q.  And it's also composed of your own personal lifestyle 

       19    experience and friends, is that right? 

       20    A.  Correct. 

       21    Q.  And your personal lifestyle experience you would categorize 

       22    as being in the luxury end of the lifestyle, is that fair to 

       23    say? 

       24    A.  Yes. 

       25    Q.  I am sorry? 
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        1    A.  Yes, it's fair. 

        2    Q.  Sir, I know we all have our habits, but if you put your 

        3    hand in front of your mouth it's hard for the reporter and for 

        4    me to hear. 

        5    A.  All right. 

        6    Q.  And you described in your deposition the components or some 

        7    of the components of your own luxurious lifestyle, right? 

        8    A.  I don't have a luxurious lifestyle, but I do buy luxury 

        9    products. 

       10    Q.  And is it fair to say that even within all the branding 

       11    work that you do, you consider yourself, based on your 

       12    professional experience and your personal experience, a 

       13    particular expert on luxury things, is that right? 

       14    A.  No. 

       15    Q.  Well -- 

       16    A.  My business experience spans all product categories and I 

       17    don't specialize in luxury goods. 

       18    Q.  What about your personal life? 

       19    A.  I don't understand the question. 

       20    Q.  I am sorry, sir, I was under the impression that your 

       21    personal lifestyle contributed to your intuitive sense about 

       22    luxury goods. 

       23    A.  That is correct. 

       24    Q.  Thank you. 

       25             Now, Mr. Siegel, you have considered media mentions, 
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        1    both their quantity and quality, as part of your professional 

        2    analysis in the past, haven't you? 

        3    A.  Yes, sir. 

        4    Q.  And you would agree that it's important in building brand 

        5    awareness to have the brand name repeated and reinforced 

        6    through the media, right? 

        7    A.  Not necessarily with luxury goods.  The most important 

        8    thing in luxury goods is the nature of the mention and the 

        9    association with certain celebrities and the sense of mystique 

       10    or allure or uniqueness. 

       11    Q.  Mystique -- 

       12    A.  Yes, I think luxury goods, premium-priced products stand 

       13    apart from mass-produced products, packaged goods.  One 

       14    significant article in the right publication that says the 

       15    right thing can tip a brand over and really move it into the 

       16    marketplace in a big way and increase awareness among people 

       17    who are predisposed to be interested in this product category. 

       18    Q.  Would you agree that repetition and reinforcement is part 

       19    of the process of the awareness? 

       20    A.  Ideally, yes. 

       21    Q.  And, sir, would you agree that no matter how high impact an 

       22    article might be seeing just one article is not enough to 

       23    create brand awareness, right? 

       24    A.  I wouldn't agree with that.  I think one article in a 

       25    luxury marketplace can create very powerful brand awareness and 
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        1    obviously repetition would help but one powerful article can 

        2    establish a premium brand in the luxury category. 

        3    Q.  Sir, let me ask you this:  You are talking about premium 

        4    cigars as a luxury product in the luxury category, right? 

        5    A.  Yes, I am. 

        6    Q.  And you are talking about the Cigar Aficionado as a 

        7    magazine that writes about premium cigars in the luxury 

        8    category appealing to people interested in luxury goods, right? 

        9    A.  Yes. 

       10    Q.  Now, turn to your deposition, sir.  I am going to ask you 

       11    if you recall at page 226 being asked these questions and 

       12    giving these answers, line 3: 

       13    "Q.  Just as a one-time mention in and of itself wouldn't make 

       14    the COHIBA famous, would it? 

       15    "A.  No one-time mention of anything is going to make any 

       16    famous or clear up confusion. 

       17    "Q.  Even if it is in Cigar Aficionado? 

       18    "A.  Yes, even if it is in Cigar Aficionado.  Cigar Aficionado 

       19    had numerous articles about COHIBA.  One article isn't enough. 

       20    Although it could be a major article about the company that 

       21    could have a significant impact.  But one of anything is not 

       22    enough.  It has to be cumulative." 

       23             Do you remember being asked those questions and giving 

       24    those answers? 

       25    A.  Yes, right. 
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        1    Q.  Thank you. 

        2             Now, is there a list of the articles you are relying 

        3    on in your direct testimony? 

        4    A.  I don't believe it is.  I would have to -- 

        5    Q.  In your direct testimony, sir -- 

        6    A.  I don't see it. 

        7    Q.  I don't think it is. 

        8             I am going to give you something that has been marked 

        9    as one of the exhibits created by your lawyer as PX 1124-C1. 

       10    A.  Yes. 

       11    Q.  And it appears to be -- it's headed "Newspaper magazine and 

       12    wire service articles referencing COHIBA, 11/15/77 through 

       13    12/20/92." 

       14             Does that look like a list of the articles that you 

       15    reviewed and made notes on? 

       16             If it would help you, sir, if you look at number ten 

       17    which is the first one in 1986.  And then if you go all the way 

       18    over to number 55, which is November 11, '92 -- 

       19    A.  This looks like the list but without the headlines from the 

       20    articles I can't be positive, but it looks like it. 

       21    Q.  Okay. 

       22             You would agree that it works out to 46 articles just 

       23    like in your testimony? 

       24    A.  It would seem to, yes. 

       25    Q.  Now, you can keep that in front of you, sir. 
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        1             Your opinion, sir, expressed here, was that prior to 

        2    the premier issue of Cigar Aficionado, the Cuban COHIBA was 

        3    well-known in the United States, do you remember that, sir? 

        4    A.  Yes. 

        5    Q.  Now, you have told us where these articles came from.  You 

        6    have the list in front of you, sir. 

        7             As I look through it from '86 to November 20, '92, I 

        8    didn't see any articles from -- and I will give you a few names 

        9    that you might be familiar with given your work history, sir -- 

       10    GQ, Esquire, Playboy, Sports Illustrated, Business Week, 

       11    Fortune, Money or U.S. News & World Report -- would you agree 

       12    with me?  Take your time and look through it and see if you 

       13    spot any that I missed. 

       14    A.  I don't see any of those publications. 

       15    Q.  Were you told by your lawyers that they had searched for 

       16    every article published in the United States or available to 

       17    people in the United States that mention COHIBA during that 

       18    period? 

       19    A.  Yes. 

       20    Q.  Now, I believe have told us that a mere mention is not 

       21    enough, that it should be mentioned in a memorable article to 

       22    build awareness for the brand, right? 

       23    A.  I said that the content of the article and the way the 

       24    brand was presented is very, very important. 

       25    Q.  In fact, the article, you have said, should be exciting and 
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        1    relevant and topical and well presented, right? 

        2    A.  I didn't say that.  I said the mention, the context of the 

        3    mention surrounding the particular product should have those 

        4    qualities, not the article. 

        5    Q.  In this deposition, sir, do you remember at page 64 being 

        6    asked -- 

        7             MR. KRINSKY:  Your Honor, might I interrupt? 

        8             Mr. Goldstein reminds me that when he was cross 

        9    examining witnesses Mr. Kirby objected to Mr. Goldstein reading 

       10    questions and answers and your Honor sustained him. 

       11             THE COURT:  Oh, yes, but you see there is a little bit 

       12    of confusion here that has dogged us from those ancient days 

       13    and there are two purposes for the use of this and I think Mr. 

       14    Kirby has a different purpose than Mr. Goldstein had.  But I 

       15    may be wrong. 

       16             Am I wrong? 

       17             MR. KIRBY:  Your Honor, I am trying to impeach the 

       18    witness. 

       19             THE COURT:  That is what I thought. 

       20             MR. KRINSKY:  Thank you, your Honor. 

       21    Q.  And if I need to make that clear, sir, you remember that 

       22    you gave this testimony under oath, right, sir? 

       23    A.  I did. 

       24    Q.  And do you remember being asked this question: 

       25    "Q.  What makes the particular media mention memorable?" 
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        1             And you gave this answer:  "One is the context, the 

        2    story itself.  Two is the presentation, the writing of the 

        3    author and, most importantly, the context.  So, for instance, 

        4    if it is exciting and relevant and topical and well presented 

        5    and an article that is going to attract attention, then it 

        6    would probably be successful and more memorable than something 

        7    buried in kind of a boring article." 

        8             Do you remember that? 

        9    A.  I don't but when I read it now it's obvious I said it. 

       10    Q.  Now, today sitting here you would agree that being buried 

       11    and a boring article, a mention of COHIBA won't help much in 

       12    creating awareness, right? 

       13    A.  Well, it won't be as impactful as if it is in a high 

       14    visibility article and a high visibility publication for the 

       15    right audience. 

       16    Q.  Okay. 

       17             Now, sir, you also I believe have told us that with a 

       18    premium brand like COHIBA it's important to have the 

       19    endorsement of third parties and/or the visibility in a 

       20    positive sense in the media, right? 

       21    A.  Right. 

       22             (Continued on next page) 

       23 

       24 

       25 
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        1    BY MR. KIRBY: 

        2    Q.  And you read, you told us today, at one point all of these 

        3    articles on assignment, as part of your work in this case, 

        4    though you recall having read a couple before you got the 

        5    assignment? 

        6    A.  Right.  Correct. 

        7    Q.  And, sir, in your opinion, are all these articles 

        8    newsworthy, memorable and distinctive? 

        9    A.  I can't remember every single article and I can't evaluate 

       10    them on those terms, but generally speaking I would have to say 

       11    that many of them weren't. 

       12    Q.  Many of them weren't? 

       13    A.  Were not. 

       14    Q.  Were not? 

       15    A.  Right.  Some were, some were not.  I can't give you 

       16    specifics. 

       17    Q.  So as you sit here today you can't tell us whether prior to 

       18    November 20, '92 and prior to the Cigar Aficionado magazine how 

       19    many, if any, of these 46 articles met your criteria for being 

       20    memorable and having impact? 

       21    A.  The articles that I quoted in my report and in my direct 

       22    testimony were articles that I selected because they met those 

       23    criteria. 

       24    Q.  So we will take a look at that, sir. 

       25    A.  Right. 
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        1    With Atwood? 

        2    A.  I do. 

        3    Q.  Now, sir, do you remember -- sir, do you remember when you 

        4    read this and took notes on it whether there was a mention of 

        5    COHIBA in this article? 

        6    A.  I don't remember. 

        7    Q.  So if I asked you what the mention of COHIBA was, you 

        8    wouldn't know, would you? 

        9    A.  Absolutely not. 

       10    Q.  And, sir, is it your habit or your friends' habits to read 

       11    The Guardian, at least in 1987, and to read Monday Women and to 

       12    read the equivalent of style articles on people like Margaret 

       13    Atwood? 

       14    A.  If I am in England or my friends are in England, there is a 

       15    possibility we might read it because we are interested in 

       16    restaurants. 

       17    Q.  Interested in restaurants? 

       18    A.  In restaurants, right.  But if I am not in England, I don't 

       19    get The Guardian. 

       20    Q.  Was it your impression that this article was about 

       21    restaurants? 

       22    A.  Well, not being able to read the article and not 

       23    remembering a year and a half ago one out of hundreds of 

       24    articles, Eating out With Atwood suggests that it is a food 

       25    review. 
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        1    Q.  Well, let's make sure you can see it, sir.  It is on the 

        2    screen in front of you, sir. 

        3    A.  It is like three point type.  I can't read it. 

        4    Q.  Was it furnished to you, sir, in large type? 

        5    A.  If it were -- anything that I was given, I read.  And if I 

        6    couldn't read it, I had it blown up. 

        7    Q.  Do you know who Margaret Atwood's boyfriend is? 

        8    A.  Absolutely not. 

        9    Q.  Well, sir, let me ask you this:  According to the story, 

       10    which I thought my eyesight was worse than anyone's, but I get 

       11    Graeme Gibson -- this is the bottom of column one -- the 

       12    Canadian writer with whom Margaret Atwood lives, who is the 

       13    father of her ten-year-old daughter, is a big man with 

       14    sideburns and a mustache who organized bird-watching trips to 

       15    Cuba and smokes the fragrant Cuban COHIBA cigars he brings 

       16    back.  He says:  Peggy will be right out, and then in a sweat 

       17    suit, small and pale, with a lot of dark, frizzy hair, Atwood 

       18    darts in, mumbles about changing, disappears.  Gibson makes 

       19    coffee. 

       20             Do you remember reading that, sir? 

       21    A.  I don't. 

       22    Q.  Do you know, sir -- you are a luxury goods person, among 

       23    other things.  Do you remember what kind of car they drive? 

       24    You are looking at the screen, sir.  Do you remember?  You can 

       25    look.  If you look at the screen, it says they drive a silver 
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        1    Saab. 

        2             I take it this is an article that you wouldn't 

        3    classify as a high-impact article creating awareness of COHIBA, 

        4    right? 

        5    A.  No.  I'd say it's quirky, it's a very quirky kind of 

        6    British article.  If I were in England, I probably would read 

        7    it because I would think it was about restaurants and 

        8    lifestyle.  But it is not a high-impact message. 

        9    Q.  Now, sir, at about that time there was another article that 

       10    appears on this list of 46, and it is described as a press 

       11    release from Universal News Service, November 22, 1988, and the 

       12    title is Presents to Turn a Prime Minister Green. 

       13             Do you remember sitting here today reading that story, 

       14    sir? 

       15    A.  No. 

       16    Q.  That is collected at Plaintiff's Exhibit 1124C1, No. 27. 

       17             So you don't recall making any particular notes about 

       18    this article, right? 

       19    A.  No, I don't. 

       20    Q.  I am going to put the article in front of you, sir, which 

       21    is in evidence.  This bears the Bates numbers 6093, 6094. 

       22             Since this was furnished to us in what appears to be a 

       23    Lexis printout, the print is somewhat bigger, sir, and it says 

       24    it is 493 word-long article.  Do you see that? 

       25             Do you remember reading this, with this in front of 
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        1    you, at the time you were given these articles?  Do you? 

        2    A.  Could you give me a minute to look at it? 

        3    Q.  Sure. 

        4             (Pause) 

        5    A.  I don't remember reading it, no. 

        6    Q.  As you look at it now, do you see that it appears to be 

        7    some suggestions to the Prime Minister, who then was Margaret 

        8    Thatcher, about some Christmas presents she might want to give? 

        9    A.  Yes, at the end of the article.  Right. 

       10    Q.  Including some things she might want to give her husband. 

       11    Do you remember what his name is? 

       12    A.  No. 

       13    Q.  By the way, sir, this article that you include, if I look 

       14    at the last page, appears to be a press release, doesn't it? 

       15    A.  No.  I think that it is a news wire.  I think it is the way 

       16    Nexis or Lexis picks certain things up.  It looks like it is 

       17    a -- it looks like it is off the wire service.  Universal News 

       18    is a wire service.  It is a wire service story. 

       19    Q.  Right, I agree with that.  But now look at the last two 

       20    lines.  It says:  Contact Jo Josh, Liz Butterfield or Denise 

       21    Elphick, the PR Connection. 

       22             Do you see that? 

       23    A.  I do. 

       24    Q.  That makes it look like a press release.  And you know 

       25    those often go out over the wires, too, don't they? 
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        1    A.  I think some of the wire services, like the PR Connection 

        2    and otherwise, put featured press releases on.  So this is some 

        3    kind of an -- this could be Britain's equivalent of the PR news 

        4    wire. 

        5    Q.  So we don't know looking at this whether this was ever 

        6    published anywhere, do we, much less in the United States? 

        7    A.  The only way you'd know is to use a clipping service. 

        8    Q.  And you didn't do that, did you? 

        9    A.  I certainly didn't, no. 

       10    Q.  And the lawyers didn't give you any clippings or any Lexis 

       11    sites or anything that would indicate to you that this was 

       12    published anywhere, right? 

       13    A.  There is no clipping service so we have no way of knowing 

       14    how many publications picked it up or where it was distributed. 

       15    Q.  Or if anyone read it? 

       16    A.  Right. 

       17    Q.  But if it were published someplace and if that place were 

       18    the United States and if anybody read the article and if it 

       19    contained everything that was in this press release, they would 

       20    note that they were suggesting that Mrs. Thatcher might give 

       21    her husband and recalcitrant members of the cabinet team a fine 

       22    Havana cigar. 

       23             Do you see that?  That is at the bottom of page 1. 

       24    A.  I see it. 

       25    Q.  And it says, The Aficionados' choice is the nine and a 
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        1    quarter inch Montecristo A -- the longest and most expensive 

        2    cigar in the world at 15 pounds 50 shillings in a cedar wood 

        3    presentation box. 

        4    A.  Right. 

        5    Q.  But if they were cool customers, they suggested they might 

        6    appreciate another cigar, a 6 inch Davidoff in a white tube 

        7    with an opening vent for humidor storage at 7 pounds 25. 

        8             Do you see that? 

        9    A.  I do. 

       10    Q.  But, it finishes up that if she decided to give a gift to 

       11    Mr. Gorbachev, maybe he would appreciate the COHIBA cigar 

       12    created by fellow revolutionary Che Guevara or Fidel Castro so 

       13    that it might seal their friendship.  44 pounds for a pack of 

       14    five Lanceros. 

       15             Do you remember, sir, now, as we go through this, 

       16    having read that and taking notes on that in preparing to give 

       17    your testimony here? 

       18    A.  I would have disregarded this as PR flack, probably 

       19    produced by a PR firm for Montecristo or Davidoff or both, 

       20    which takes a swipe at COHIBA as being insignificant and, as 

       21    you said, we don't know if anybody picked it up.  So this is 

       22    something I would have disregarded. 

       23    Q.  But until right now, you didn't tell anyone we should 

       24    disregard this, did you? 

       25    A.  I didn't prepare in my written report or any discussion an 
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        1    analysis of the pros and cons of every article, which would 

        2    have been taken an enormous amount of time.  But this certainly 

        3    doesn't qualify as an article, it is not even an article, it is 

        4    PR flackery that I wouldn't have considered, given any serious 

        5    consideration to. 

        6    Q.  Would you agree that The Chicago Tribune is a U.S. 

        7    newspaper? 

        8    A.  Would I agree? 

        9    Q.  Yes. 

       10    A.  Absolutely. 

       11    Q.  And there is another -- I shouldn't say another.  There is 

       12    an article on your list from The Chicago Tribune for January 8, 

       13    1989.  Do you see that? 

       14    A.  I'm looking.  One second. 

       15             Yes, I see that. 

       16    Q.  Do you see that? 

       17    A.  Yes.  Once again, I can't read it because it is so small. 

       18    Q.  We will do what we can to help, sir. 

       19             It is entitled, In Tune with Art.  Do you see that? 

       20             Now, are you a regular reader of The Chicago Tribune? 

       21    A.  No, sir. 

       22    Q.  But if you happened to be in Chicago on Sunday, the 8th of 

       23    January, 1989, you might have read it, right? 

       24    A.  Right.  I don't have the article, though.  It is not on the 

       25    screen either, so I am at a disadvantage here. 
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        1    for the awareness, creating awareness of COHIBA? 

        2    A.  Absolutely not. 

        3    Q.  Particularly if that endorsement only appeared in The 

        4    Chicago Tribune for one day in 1989, right? 

        5    A.  I wouldn't agree -- I think your representation that an 

        6    article only appears once is something I won't agree with.  If 

        7    this article appeared in the appropriate section on a Sunday in 

        8    the Chicago newspaper, which is a reputable newspaper, in the 

        9    right context I think you could have a high degree of potency. 

       10             This is certainly ludicrous and nothing that I would 

       11    cite in my report or nothing that would do anything to build 

       12    the COHIBA brand.  It is an extreme example you have selected. 

       13    Q.  Sir, that is the third sample I have selected out of the 

       14    46. 

       15    A.  Right. 

       16    Q.  Let me ask you what you think about The Miami Herald? 

       17    A.  What is your question about The Miami Herald? 

       18    Q.  Is that an important newspaper in the United States? 

       19    A.  I would say it is a signature paper of a major city in the 

       20    United States.  I think it's read by the people who live there 

       21    with a certain degree of frequency.  I am not qualified from a 

       22    journalistic standpoint to say what quality it is. 

       23    Q.  And, sir, would you agree that on the list of articles 

       24    comprising the 46 mentions of COHIBA in the period 1986 to 

       25    November 20, 1992 in, I was going to say the continental United 
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        1    States, but as far as I know there was no such restriction in 

        2    the United States, appears an article in The Miami Herald on 

        3    Monday, March 30, 1987.  That is on your list, right? 

        4    A.  March 30th? 

        5    Q.  March 30, 1987. 

        6             That is on your list? 

        7    A.  Yes, sir. 

        8    Q.  I am going to show you, sir, what has been marked for 

        9    identification as Plaintiff's Exhibit 1124C1-19.  It consists 

       10    of the first page of The Miami Herald, which, according to the 

       11    first page, is the first of 98 pages, a page which is entitled 

       12    Viewpoints, beginning the Reagan Agenda, The Winner Is, and a 

       13    mid-article entitled A Very Easy Death, in quotes, Arrives in 

       14    the Office Mail. 

       15             Are you familiar with the book entitled A Very Easy 

       16    Death, sir? 

       17    A.  No, sir. 

       18    Q.  Are you familiar with an author Simone de Beauvior? 

       19    A.  Yes, sir. 

       20    Q.  She wrote it. 

       21             It also consists of a blowup of the article. 

       22             Now, do you remember reading this article, sir, in 

       23    analyzing whether to talk about these 46 articles which you 

       24    have cited as creating awareness of COHIBA prior to November 

       25    20, 1992? 
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        1    A.  Once again, this is in mouse type.  This is called Reagan 

        2    Agenda? 

        3    Q.  No, the next one.  A Very Easy Death. 

        4    A.  A Very Easy Death, right. 

        5    Q.  We have also been furnished a copy, sir, from the Internet. 

        6             So you can go to the last page, last two pages, and 

        7    you will see it is entitled A Very Easy Death Arrives in the 

        8    Office Mail, by Carlos Alberto Montarez. 

        9             Do you see that?  It is a 1009 word article by 

       10    Wordkick? 

       11    A.  Is that his name or is that the -- is there a press 

       12    agency's name there?  Is his name Carlos Alberto from the 

       13    Montarez Firmas Press Agency? 

       14    Q.  Look at the previous page.  It says Carlos Alberto, I -- 

       15    you are right.  I should leave off Firmas.  That is the press 

       16    agency. 

       17    A.  Right.  OK. 

       18    Q.  Does that refresh your recollection if I got the name 

       19    right, sir? 

       20    A.  No. 

       21    Q.  Let's look at this article, sir.  This article describes, 

       22    does it not -- do you remember reading it?  Do you remember 

       23    reading it? 

       24    A.  Let me look at it a second and I can answer your question. 

       25    I can't remember until I read it. 
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        1             (Pause) 

        2    A.  I don't remember reading it. 

        3    Q.  Now, sir, as you look at it, is it clear to you that this 

        4    article, which has a dateline of Madrid, which I take it from 

        5    the article is the Madrid in Spain, is a description of the 

        6    author's receipt of a package which appeared to be a paperback 

        7    edition of A Very Easy Death, but when he opened it, it turned 

        8    out to be a book boom. 

        9             Do you remember that? 

       10    A.  I do not. 

       11    Q.  Pages have been carefully cut out and spaced left.  Someone 

       12    placed pink plastic materials, some wires, a watch battery, a 

       13    clip that broke the circuit and another metal object that 

       14    looked like a detonator.  It talks about how he got the police 

       15    and the police examined it and the police asked him questions. 

       16    Have you got any enemies?  That is what the story says.  I 

       17    don't believe I have any personal enemies, but I have a lot of 

       18    political foes, such as the government of Cuba. 

       19             Do you know the context in which COHIBA was mentioned 

       20    in this article, sir? 

       21    A.  I do.  I just read it. 

       22    Q.  And is the context that the author had reasonable ground 

       23    for thinking that it was Cuba? 

       24             Along with the certain knowledge that my death would 

       25    be celebrated with Habana-Club rum and COHIBAs cigars.  That is 
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        1    the mention of COHIBA in this article, right? 

        2    A.  Uh-huh. 

        3    Q.  Is that high impact sir?  Excuse me.  That was a bad joke. 

        4             You would not say this article had a huge positive 

        5    impact of people thinking about COHIBA, would you? 

        6    A.  I am sure when I read this article I discarded it because 

        7    it was obviously an attempt by people who were opposed to Cuba, 

        8    anti-Cuban people, to demean the country and anything that it 

        9    symbolized and it was not a serious article. 

       10    Q.  It is not a serious article? 

       11    A.  No.  It's a -- this is something that certainly was not 

       12    going to do anything for the brand and it is not anything that 

       13    I noted as helping the COHIBA brand. 

       14    Q.  OK.  Other than the fact that I agree, I understand your 

       15    statements about not helping the COHIBA brand, do you have some 

       16    other basis for saying this was not a serious article? 

       17    A.  Well, I read it very quickly, and my take on a superficial 

       18    reading of it -- I have to read it more critically -- is that 

       19    it was a spoof and it was an anti-Cuba story.  If you want me 

       20    to take the time, I will read it more carefully, but as it 

       21    relates to this case, this is not an article that I would have 

       22    cited or that I feel does anything to support the COHIBA brand. 

       23    Q.  It is, sir, in fact, one of the articles that makes up the 

       24    magic 46, isn't it? 

       25    A.  Yes, but it is not one of the articles that I cite as being 
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        1    a high-impact, important article in anything that I have 

        2    written, that I am aware of.  I mean, there is a lot of cooky 

        3    stuff written in the press all the time. 

        4             So once again, I will go back to it.  It is not the 

        5    number of mentions, it is where they are mentioned and the 

        6    prominence of the mention in the particular article.  So you've 

        7    picked some extreme examples here that I would have discarded. 

        8    Q.  What about The Economist -- 

        9    A.  I think The Economist -- 

       10    Q.  -- is that one of the ones you like? 

       11    A.  I think The Economist is a superior publication. 

       12    Q.  You do.  And that is published in the UK? 

       13    A.  And here. 

       14    Q.  And has big circulation here in the United States? 

       15    A.  No.  I'm not sure.  But an influential circulation. 

       16    Q.  And indeed, sir, my recollection is that you cite The 

       17    Economist at page 20 of your direct testimony, is that right? 

       18    Would you take a look at that? 

       19    A.  That is in the original report that I did? 

       20    Q.  No, your direct testimony. 

       21    A.  Page 20 or paragraph 20? 

       22    Q.  Paragraph 20. 

       23    A.  Yes. 

       24    Q.  And what you -- 

       25    A.  And these are the publications I think are important for 
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        1    this audience. 

        2    Q.  Starting in 1983 you say, When The Economist covered the 

        3    international commercial launch of the Cuban COHIBA brand, 

        4    there are increasing mentions of COHIBA in prominent 

        5    publications, including Time, The New York Times, The Wall 

        6    Street Journal, The Financial Times, Newsweek, Forbes and USA 

        7    Today. 

        8    A.  Right. 

        9    Q.  As well as some local publications., right? 

       10    A.  Well -- 

       11    Q.  That is what you said? 

       12    A.  Yes, and what happens is any time an article appears in 

       13    publications of this caliber, it stimulates pick-up stories in 

       14    other publications. 

       15    Q.  Sir, all the stories, whether they were stimulated by The 

       16    Economist or not that were published in the United States that 

       17    mention COHIBA, between the dates set out here, are on this 

       18    list, aren't they? 

       19    A.  I imagine so.  Without a clipping service, it is impossible 

       20    to tell.  It is a major article, as all the major articles are. 

       21    Q.  Sir, didn't you tell me this afternoon that your lawyers 

       22    had told you this was all the articles that had appeared that 

       23    mention COHIBA? 

       24    A.  These are all the articles that appeared in the major 

       25    publications.  The minor publications in this country pick up 
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        1    articles from what is on television and the major publications 

        2    and the only way to find out about them is to buy an expensive 

        3    clipping service. 

        4    Q.  Sir, is it your testimony that these articles are only a 

        5    subset of the major articles? 

        6    A.  I think these are the major articles. 

        7    Q.  No, sir.  Let me finish the question. 

        8             Is it your testimony that these do not constitute all 

        9    the articles that appeared in the United States that mention 

       10    COHIBA in this relevant period, according to you, before 

       11    November 20, 1992? 

       12    A.  I would have to say that these are the major articles, but 

       13    the minor publications around the country pick up stories from 

       14    and press releases and other things, so that this is not the 

       15    entire universe of COHIBA or other brand mentions. 

       16    Q.  Do you have any basis for saying that, sir? 

       17    A.  Yes.  I use the clipping services all the time and I find 

       18    that has a lot of stuff on Nexis and other search things, that 

       19    they do not cover the small publications.  But I think my point 

       20    is, these are the important publications. 

       21    Q.  But you have no knowledge, as you sit here today, do you, 

       22    of any article on this list being published anywhere else that 

       23    is not referenced on this list, do you? 

       24    A.  No, I have not statistical data to support that. 

       25    Q.  No, you have no factual data to support this? 
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        1    A.  Right. 

        2    Q.  You don't have a copy of an article, you don't have a cite 

        3    to an article, do you? 

        4    A.  No. 

        5    Q.  Now, sir -- 

        6    A.  But I'm just being precise because you are so interested in 

        7    precision.  There is a high probability that there are lots of 

        8    other articles. 

        9    Q.  OK. 

       10    A.  And for all the brands, not just COHIBA.  I am not 

       11    suggesting that this is just for COHIBA.  But these are the 

       12    major publications that the information services pick up. 

       13    Q.  Sir, let me ask you this.  Do you consider the St. 

       14    Petersburg Times to be a major publication? 

       15    A.  It's won all kinds of Pulitzer prizes. 

       16    Q.  You live in New York, sir, right? 

       17    A.  Right. 

       18    Q.  Not New Jersey?  You don't live in New Jersey? 

       19    A.  No, I don't. 

       20    Q.  What about the Bergen County, New Jersey Sunday Record, is 

       21    that a major publication? 

       22    A.  I don't know if you call it a major publication, but it has 

       23    wide readership and is respected in journalistic circles, but 

       24    it has a very limited readership compared to The New York Times 

       25    or The Daily News or other publications like that. 
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        1    Q.  How big of a readership does it have?  Do you have any 

        2    idea? 

        3    A.  The only thing I know about it is they did an article about 

        4    me recently and before I met the -- before I met with the 

        5    writer I checked it out and they do have a fairly -- they are a 

        6    respected publication with a fairly decent reach. 

        7    Q.  Excuse me.  They do it? 

        8    A.  They are a respected, high-quality, local newspaper. 

        9    Q.  That do it pretty decently, is that what you said? 

       10    A.  Well, they have a fairly decent reach is what I said, 

       11    because they are in the metropolitan area. 

       12    Q.  So did they take a picture of you? 

       13    A.  They took a picture of my book. 

       14    Q.  Now The Economist, sir, is one of your biggies, right? 

       15    A.  Is one of my what? 

       16    Q.  I am sorry.  That is probably too colloquial for you. 

       17             One of your big publications, influential, high 

       18    impact? 

       19    A.  I think it is an influential publication among 

       20    sophisticated readers in the U.S. with a very modest 

       21    circulation compared to The Wall Street Journal, The New York 

       22    Times or Time magazine or Newsweek. 

       23    Q.  Now, sir, would you look at your direct testimony again, 

       24    the paragraph, I think it is 20, where you talk about The 

       25    Economist covering the international commercial launch of the 
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        1    should be in and the points that they wanted covered that were 

        2    reflected both in my original report and the deposition. 

        3    Q.  And then they left you to write it? 

        4    A.  Yes. 

        5    Q.  And a logic tree is what you referred to as the outline? 

        6    A.  It is the sequence of the points they wanted me to cover. 

        7    Q.  Was it in plain English, sir? 

        8    A.  What they did? 

        9    Q.  Yes. 

       10    A.  No. 

       11    Q.  You are an expert on plain English, aren't you? 

       12    A.  Yes, I am. 

       13    Q.  Particularly, you don't think much of the way lawyers 

       14    write, do you? 

       15    A.  No.  I think, with the exception of maybe some litigators, 

       16    not much. 

       17    Q.  Present company excluded, of course? 

       18    A.  I never saw your writing. 

       19    Q.  I was talking about your lawyers. 

       20             Let me put this article in front of you, sir, from The 

       21    Economist which you specifically call to the court's attention 

       22    in your direct testimony. 

       23             Now you see -- 

       24             MR. KRINSKY:  Could we have a copy? 

       25             MR. KIRBY:  Sure. 
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        1    makers, Dunhill and Davidoff, who have decided to cater to the 

        2    very rich, do you see that? 

        3    A.  I do. 

        4    Q.  And "the Davidoff Havana sell for 20 percent more than 

        5    their competitors," do you see that? 

        6    A.  Yes. 

        7    Q.  And it talks about how "Davidoff is into the luxury smoking 

        8    accessories, Van Cleef and Arpel's humidors to a humble cigar 

        9    cutter, a snip at 86 pounds," do you see that? 

       10    A.  Yes. 

       11    Q.  And "Davidoff is considering selling its cigars through 

       12    jewelry shops," do you see that? 

       13    A.  I do. 

       14    Q.  And then it goes on "even the Cubans have been tempted to 

       15    design new products for the imperialist smoker.  They launched 

       16    the 'COHIBA' cigar at the World Cup in Spain in 1982 at a price 

       17    that would make Davidoff blush." 

       18             Do you see that? 

       19    A.  Yes. 

       20    Q.  And the next line says, "Cuba's biggest marketing push, 

       21    however, has been to join those trying to produce cheaper 

       22    luxury cigar by replacing the old hand-rolled products with the 

       23    machine made ones." 

       24             Do you see that? 

       25    A.  I do. 
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        1    Q.  Now, sir, would you think it fair to characterize this 

        2    article as an article about the launch of the COHIBA? 

        3    A.  Basically it announces in a major media the introduction of 

        4    this cigar.  So I don't think -- that is what it does.  It 

        5    doesn't do it with flourish and it's not a major focus of the 

        6    article, but it's accurate.  It announces in an article, in an 

        7    omnibus article about the cigar industry, that the Cubans have 

        8    introduced the cigar and the fact that it's so expensive is a 

        9    little bit alluring.  I mean, this is 1982, which is the 

       10    beginning of drawing attention to COHIBA. 

       11    Q.  You read the Sunday times, the New York Times? 

       12    A.  Yes, I do. 

       13    Q.  Do you read Arts and Entertainment? 

       14    A.  Yes, I do. 

       15    Q.  Do you read every article? 

       16    A.  No. 

       17    Q.  Do you know of an actor named Michael Winner? 

       18    A.  I do.  I know him.  I have met him. 

       19    Q.  You know him personally? 

       20    A.  A friend of mine is in one of his movies and I met him on 

       21    the set. 

       22    Q.  Just out after curiosity when you say a friend of his is in 

       23    one movie, what movies has he made? 

       24    A.  I don't remember but I remember being on a set and a friend 

       25    of mine had a bit part and she brought me as a guest. 
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        1    director? 

        2    A.  I believe so, yes. 

        3    Q.  Not an actor? 

        4    A.  I believe he is a director. 

        5    Q.  Okay.  So when we were talking about and I described him as 

        6    an actor, that was a mistake, right? 

        7    A.  I believe he is a director.  I am practically positive, but 

        8    he might also be an actor. 

        9    Q.  Okay. 

       10             Now, I am going to ask you, sir, to take a look at 

       11    this article in the New York Times, January 14, '90. 

       12             Now, you would agree, would you not, sir, that the 

       13    title of the article is inBull's-eye "Bull's-eye, the aim is 

       14    laughter" talking about a movie, right? 

       15    A.  I think that is the accurate title based on what you have 

       16    given me. 

       17    Q.  And it's fair to say, isn't it, sir, that if you go on to 

       18    the carry-on pages, where the article is continued, if you are 

       19    one of these people who actually goes on to the carry-on page 

       20    in the Sunday New York Times Arts and Entertainment section, 

       21    you would find continuation from page 15 a carry-on title in 

       22    Bull's-eye "Michael Winner aims for laughter," right? 

       23    A.  Yes.  That is true, right. 

       24    Q.  And so what happened is you adopted the title, the carry-on 

       25    title on page 22 and described that as being the article's 
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        1    title, right? 

        2    A.  It depends.  I don't know where COHIBA is mentioned but it 

        3    might be on the page that has that as the title which accounts 

        4    for it. 

        5    Q.  I see. 

        6             And indeed, sir, it does mention COHIBA on that page, 

        7    doesn't it? 

        8    A.  It seems to be on the page which has a picture of Michael 

        9    Caine, Roger Moore with Mr. Winner.  That is the heading on the 

       10    page. 

       11    Q.  And, sir, see if this is what the article says: 

       12    "Mr. Winner lighted a $15 COHIBA cigar 'as smoked by Castro.' 

       13    Of course I get a major discount.  Have you noticed that the 

       14    greatest luxury items in the world are always 'as used by' 

       15    communist leaders?  What truth do you draw from that, he is 

       16    asked?  That the Lord helps those who help themselves, says 

       17    Mr. Winner." 

       18    A.  Right. 

       19    Q.  And despite -- excuse me, you have already told us about 

       20    Mr. Winner and your knowledge of him, but you would as a 

       21    branding expert count this as an endorsement which would be one 

       22    of those things that from a prominent person someone would read 

       23    this and say, since Mr. Winner lights a $15 COHIBA and it 

       24    refers to Castro and communist leaders, that this is likely to 

       25    encourage awareness of COHIBA? 
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        1    A.  Yes, there is a picture of a hip English director with 

        2    Michael Caine and Roger Moore, two of the best known movie 

        3    stars in the world filming in England, and he is mentioned he 

        4    is lighting this cigar and he is making a kind of a tongue in 

        5    cheek comment as British people tend to do with the cigar and I 

        6    think it's a very, very favorable presentation of the product. 

        7    Yes, and it's in marked contrast to all of the trash we looked 

        8    at before. 

        9    Q.  You think it's tongue in cheek, sir? 

       10    A.  Yes, I do. 

       11    Q.  And you think the articles that were included before that I 

       12    brought to your attention were trash? 

       13    A.  Right. 

       14    Q.  Particularly -- 

       15    A.  They were extreme examples.  To put it in a better context, 

       16    to me this is for a luxury product, it gives it some cache to a 

       17    large segment of the population who fortunately or 

       18    unfortunately, sir, are attracted to movie stars and movie 

       19    stars' and directors' behavior.  So in the current world, in 

       20    the current idiom, this would be considered very positive 

       21    publicity for the COHIBA cigar and I would contrast this with 

       22    the previous articles that you have shown me which were not. 

       23    Q.  Like Margaret Atwood's husband? 

       24    A.  Right. 

       25    Q.  Or the fellow who got the book bomb sent to him? 
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        1    A.  Maybe.  I don't know if that is true or untrue. 

        2    Q.  You don't know if the story is true? 

        3    A.  I don't know whether it's tongue in cheek or whatever it 

        4    is. 

        5    Q.  Okay. 

        6             Sir, sitting here today, would you say that this 

        7    article from the Sunday Times Arts and Entertainment section 

        8    under either the title signed by the New York Times or the 

        9    title signed by you based on the carryover page was about 

       10    COHIBA or was it about Bull's-eye? 

       11    A.  It was obviously about Bull's-eye. 

       12    Q.  How many, sir, of the stories that you list in this 46 are 

       13    about COHIBA as distinguished from being about Michael Winner 

       14    or about Bull's-eye or about book bomb or about Margaret 

       15    Atwood's eating and cooking habits and her novels, how many of 

       16    them are about COHIBA? 

       17    A.  I would say that the vast majority of them are about other 

       18    subjects and the mention of COHIBA in certain of these articles 

       19    in certain medium are perhaps more powerful because the article 

       20    is not about COHIBA.  The article is about something else and 

       21    COHIBA is mentioned in an honest, real context.  So it's not a 

       22    product placement or it's not any hype.  It's just positioning 

       23    COHIBA in association with leaders and prominent people.  So 

       24    the fact that it's one sentence, 2 sentences, 3 sentences like 

       25    here, even gives it more cache than necessarily an article 
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        1    written about COHIBA, and that is the nature of building 

        2    product identity for premium priced luxury products in many 

        3    cases. 

        4    Q.  Are you finished? 

        5    A.  Yes, I am. 

        6    Q.  Okay. 

        7             Now, why don't you tell me, sir, based on your 

        8    analysis of these articles, and I include both the ones you 

        9    think ought to be tossed or the ones which you think are 

       10    counterproductive to the COHIBA image, and the ones that you 

       11    think are still good -- 

       12             MR. KRINSKY:  What listing is he asking the witness to 

       13    work from? 

       14             MR. KIRBY:  Excuse me? 

       15             MR. KRINSKY:  Are you asking the witness to work from 

       16    a list? 

       17             I am sorry, I may have missed the question. 

       18             MR. KIRBY:  I was.  I was asking him to work from the 

       19    list of 46 articles. 

       20             MR. KRINSKY:  Are you going to present the articles to 

       21    him for his review? 

       22             MR. KIRBY:  No, I am not. 

       23             MR. KRINSKY:  Objection to the question, your Honor. 

       24             THE COURT:  Well, since it hasn't been completed -- 

       25    Q.  Well, let's start this in a way that we can all understand. 
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        1    You have a list of the 46 articles? 

        2    A.  Right. 

        3    Q.  And you have now told us in your testimony that certain of 

        4    them I think you used the words are trash, should be discarded 

        5    or reflect badly on COHIBA, right?  Is that right? 

        6    A.  I didn't say they reflected badly on COHIBA.  I would say a 

        7    certain percentage of the articles fall into the category of 

        8    ones that you have picked which certainly do not enhance the 

        9    brand reputation or do anything for the brand.  I also said 

       10    that the vast majority of these articles are not about COHIBA 

       11    per se but mention COHIBA in a positive way in the context of 

       12    the article.  Those are the two things I have agreed to. 

       13    Q.  Now, many of these articles you have specifically testified 

       14    here, sir, that you would never have included certain of these 

       15    articles in your report, right? 

       16    A.  Well, the articles that -- 

       17    Q.  Sir, didn't you say that here this afternoon or not? 

       18    A.  Would you please repeat the question? 

       19    Q.  Did you not say, sir, in this courtroom this afternoon that 

       20    certain of these articles you would never rely on and would 

       21    never include in your report? 

       22    A.  And I didn't. 

       23    Q.  You did say that? 

       24    A.  I said that and I followed that precept.  I did not include 

       25    them in my report. 
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        1    Q.  And when you say did not include them in your report, you 

        2    mean you did not include them by specifically calling them out, 

        3    right? 

        4    A.  I had an obligation to list all the articles that I read 

        5    and I called out a representative number of articles that I 

        6    thought made the point that I was trying to make, either 

        7    because they were in an important piece of media and they 

        8    reflected positively on the brand.  I excluded and did not call 

        9    out an expected number of articles that were negative. 

       10    Q.  So, sir, if I count, and go along with me, because I was 

       11    confused by the fact that you said at the beginning of 

       12    paragraph 22 of your testimony the following are representative 

       13    mentions of the Cuban COHIBA in this time period. 

       14    A.  Yes. 

       15    Q.  And you list there 1, 2, 3, 4, 5, 6, 7, 8 stories in 

       16    publications and one in a book or 9, is that correct, sir? 

       17    A.  It's correct. 

       18    Q.  Okay. 

       19             Now, since all I have is this in your testimony 

       20    together with the reference to 46, am I now supposed to strike 

       21    the word representative and say these are the articles set out 

       22    in your report on page 10 and the top of page 11 that should be 

       23    relied on in assessing your testimony? 

       24    A.  No, I had a much more extensive list and I think that I was 

       25    asked to cut down in the interest of brevity.  I would say the 
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        1    vast majority of these articles were positive mentions, 

        2    positive associations for COHIBA and the articles that were 

        3    either inconsequential or negative were in the minority.  I 

        4    can't give you an exact number now without going back and 

        5    looking at all the articles.  But this is a consolidated list 

        6    that I edited down at the request of the lawyers. 

        7    Q.  So, sir, the only thing I have to go on are the 9 here and 

        8    the number 46.  And if I subtract 9 from 46 I get 37.  From 

        9    those 37 I called certain ones to your attention and you have 

       10    described them variously as trash to be thrown out, et cetera. 

       11    I am asking you a simple question. 

       12             How many of those 37 fall into the category of 

       13    disregard? 

       14    A.  I appreciate and understand your question. 

       15             I don't think I can give you an accurate answer 

       16    without going back and looking at the articles and putting them 

       17    into categories.  But my recollection is, having spent a lot of 

       18    time looking at this, that of the 46, perhaps, and I can't 

       19    state this under oath unequivocally, 35 or 36 I would consider 

       20    positive.  I would have to go back though and look at all those 

       21    articles to give you an exact number.  And the number of 

       22    articles that were inconsequential -- there were very few of 

       23    them, or I couldn't have reached this conclusion. 

       24    Q.  Okay. 

       25             Now, since we don't seem to be able to do that without 
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        1    going through each article, sir, let's take all 46 and tell me, 

        2    as you sit here today, who are these celebrities who have 

        3    endorsed COHIBA in the period prior to November 20?  Tell me 

        4    every single one of them please, sir, based on your reading of 

        5    these articles and if you have some other private source of 

        6    information tell me that too. 

        7    A.  I can't give you every single name because I would have to 

        8    go back and look at every article.  But if you turn to my 

        9    testimony on page 10, obviously one is Jesse Jackson, one is 

       10    Lee Iacoca, Castro is obviously in everything, Michael Winner, 

       11    Charles Koppelman, who is chairman of SBK Records, and in 

       12    reading the articles there are numerous other celebrities who I 

       13    recall being smokers of the cigars. 

       14    Q.  Well, I have got 5. 

       15    A.  Right. 

       16    Q.  If you want to add, tell me now. 

       17    A.  You know, I am under oath -- 

       18             MR. KRINSKY:  Objection, your Honor. 

       19    A.  I can't give you a number.  I can't give you the names 

       20    without having a chance to go back and look at the articles. 

       21    Q.  So based on your testimony here, your direct and your 

       22    cross, I have Jesse Jackson, who you told me in fact doesn't 

       23    smoke cigars but just took one as a gesture to Castro, right? 

       24             MR. KRINSKY:  Objection.  We now have Mr. Kirby 

       25    testifying, your Honor. 
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        1             On page 2 it says, does it not, that "Mr. Castro said 

        2    he freed the prisoners as a result of Reverend Jackson's visit, 

        3    a gesture to him and the people of the United States.  Standing 

        4    in the rain on the Tarmac with Jackson and puffing a cigar 

        5    Castro told Jackson 'I want you to greet the people of the 

        6    United States on behalf of our people to convey a fraternal 

        7    greeting'."  It says, "Castro earlier gave Jackson one of his 

        8    trademark COHIBA cigars to light up in the airport VIP lounge 

        9    and the two lit their cigars together.  Jackson, who does not 

       10    drink or smoke, at first lit the wrong end.  Castro lit it for 

       11    him and Jackson gave it a try but extinguished the cigar after 

       12    feeling dizzy." 

       13             Do you see that? 

       14    A.  Yes. 

       15    Q.  Does this count as one of your favorable endorsements of 

       16    COHIBA? 

       17    A.  Yes. 

       18    Q.  Now, sir, you have told us, sir, that in your analysis 

       19    quality counts, not quantity, right? 

       20    A.  Yes. 

       21    Q.  But you also agree that there comes a point when quantity 

       22    counts, right? 

       23    A.  Certainly more mentions is more better than less mentions 

       24    but if it's not the right mentions it doesn't matter. 

       25    Q.  And if you are talking about mentions over a long period of 
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        1    time, like 6 or 7 years, that if the number of quality mentions 

        2    diminishes to a certain point, you end up not having 

        3    continuity, right? 

        4    A.  Possibly. 

        5    Q.  And therefore the effect on creating awareness is at least 

        6    very much diminished, right? 

        7    A.  Yes. 

        8    Q.  Would you agree with that? 

        9    A.  Once again it depends on the nature of the article, the 

       10    nature of the category of product, the nature of the media, but 

       11    clearly if you have more articles and more continuity it's 

       12    better and to your advantage. 

       13    Q.  Indeed, sir, there has to be a point, like maybe 20, when 

       14    you don't have continuity over a period of time, right? 

       15    A.  I can't give you a number. 

       16    Q.  Now, let me ask you, sir, to look at page 150 of your 

       17    deposition, and at line 17, do you recall being asked these 

       18    questions and giving these answers: 

       19    "Q.  What if there were only 40 quality mentions of COHIBA over 

       20    the ten-year period, would that change your opinion? 

       21    "A.  No, because once again it's not 40, 50, 60, 80.  It is the 

       22    quality of the individual messages.  When I read these things 

       23    some of this is so very powerful.  Certainly it is better to 

       24    have 50 than 40.  It could change my opinion?  If it was 20, it 

       25    might. 
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        1    "Q.  Why would it change your opinion if there are only 20 

        2    quality mentions. 

        3    "A.  20 begins to not have continuity over this period of 

        4    time." 

        5             Do you remember being asked those questions and giving 

        6    those answers? 

        7    A.  Yes, I do, now that I have refreshed my memory. 

        8    Q.  Now, sir, sitting here today, you can't tell me based on 

        9    your analysis of these articles, and the 9 that are included in 

       10    your report, whether you make it over the 20 barrier, can you? 

       11    A.  Well, if you go from 1986 to 1992, '86 being when things 

       12    really heated up in the market, I think if I plotted them out 

       13    in a chart we would have enough continuity to achieve the kind 

       14    of visibility I think would make a difference.  If you go back 

       15    to 1982, '83, 84, when things are just beginning, that is 

       16    different.  So the number 20 was a number developed by your 

       17    associate in the deposition and it was just for discussion 

       18    purposes.  But I think you would have to plot out from '86 on, 

       19    '86 to '92 which is the period that had the most intense 

       20    activity.  I think there might be enough continuity to achieve 

       21    the kind of product visibility that would make a difference. 

       22    Q.  But you didn't do that, did you, sir? 

       23    A.  No, I didn't. 

       24    Q.  Now, sir, I was intrigued by your statement that in 1986 

       25    things started to heat up in the market.  What market are you 
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        1    talking about? 

        2    A.  It started to heat up in terms of articles about cigars, 

        3    not sales per se. 

        4    Q.  So there began to be more articles about cigars after -- 

        5    A.  I think more articles of cigars starting in the '80s and 

        6    then intensifying as you went into the '90s. 

        7    Q.  So '86 is your late '80s? 

        8    A.  There were -- in '86 there began to be more articles about 

        9    cigars, not just COHIBA but about cigars. 

       10             THE COURT:  I am sorry to interrupt you, Mr. Kirby, 

       11    but I have other fish to fry, and we will be in recess until 

       12    9:30 tomorrow morning. 

       13             MR. KIRBY:  Thank you very much. 

       14             (Trial adjourned to June 3, 2003 at 9:30 a.m.) 
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        1    that is on page 1 right-hand column is going to get more 

        2    attention than something on page 30.  But it depends on -- once 

        3    again, we are not trying to reach everybody.  We are trying to 

        4    reach people that smoke cigars.  So the sections of the paper 

        5    that they read or they might be interested in or they might 

        6    selectively look at had more importance. 

        7    "Q.  What sections are those? 

        8    "A.  I don't know.  I mean, it is different for every 

        9    publication and I am not really sure. I am not sure if that 

       10    question is answerable." 

       11             Do you remember being asked those questions and giving 

       12    those answers? 

       13    A.  No, but when I read it obviously that is what I said. 

       14    Q.  Now, sir, at the conclusion of your testimony yesterday you 

       15    were talking about the market explosion in 1986 and you 

       16    clarified that by saying you meant the explosion of articles 

       17    about cigars began in 1986, do you remember that? 

       18    A.  No, I don't. 

       19    Q.  I take it you didn't read your testimony from yesterday? 

       20    A.  No, I didn't.  I didn't know it was available. 

       21    Q.  Did you do any work in preparing for testifying today since 

       22    yesterday when you left the stand? 

       23    A.  Yes, sir. 

       24    Q.  What did you do? 

       25    A.  I read every single article from '77 through '92. 
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        1    Q.  From beginning to end? 

        2    A.  Beginning to end. 

        3    Q.  Did you make any notes? 

        4    A.  I made some charts, right. 

        5    Q.  You made some charts? 

        6    A.  Right. 

        7    Q.  Did you bring those charts to court with you? 

        8    A.  No. 

        9    Q.  Other than making charts and reading all the articles, what 

       10    did you do? 

       11    A.  I went back to my office and worked.  I went to dinner with 

       12    clients and I tried to sleep a little. 

       13    Q.  Sir, I apologize.  It was intrusive of me and I should not 

       14    have asked that in that form. 

       15             What else did you do other than read all the articles 

       16    and make a chart with respect to this case? 

       17    A.  With respect to this case? 

       18    Q.  Yes. 

       19    A.  Nothing else, sir.  That was enough.  That was a good 3 

       20    hours. 

       21    Q.  You took 3 hours? 

       22    A.  Yes. 

       23    Q.  And on your chart, sir, what did you list? 

       24    A.  I listed the publication, the date of the publication, 

       25    including the month and the year, and the critical comments 
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        1    about COHIBA and other issues and tried to categorize the 

        2    articles as being positive, negative or neutral to the COHIBA 

        3    brand. 

        4    Q.  Okay. 

        5             Now, we had done some of these yesterday. 

        6             In your chart, how many came up positive, how many 

        7    came up negative, and how many came up neutral? 

        8    A.  I put neutral and negative together because it was unclear 

        9    that they were overtly positive and I think I had 8 or 9 

       10    neutral or negative and 53 positive. 

       11    Q.  Okay, now, that adds up to more than 46. 

       12    A.  I think 46 was from '86 to '92.  I read everything that was 

       13    in the file from '77 on, so if you extract the articles that 

       14    were before '86 our numbers match.  And the 8 neutral negatives 

       15    are all from '86 on. 

       16    Q.  Okay. 

       17             And what about -- all right.  So you looked at 

       18    everything but you matched by taking out the pre-'86 and taking 

       19    out the post November 20, '92, right? 

       20    A.  I read everything in 1992. 

       21    Q.  Okay. 

       22             But in your numbers you just gave me, do you include 

       23    articles that were published after November 20, '92? 

       24    A.  Yes, there were a couple including the winter issue of 

       25    Cigar Aficionado. 
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        1    Q.  Okay. 

        2             All right.  Now, sir, did you on your chart list which 

        3    ones were high impact? 

        4    A.  Well, there was one article that was as high an impact as 

        5    you can ever find, and that was the article about COHIBA in the 

        6    initial issue of Cigar Aficionado.  So on a scale of 1 to 10 I 

        7    would rate that a ten plus. 

        8             I would say the majority of the other articles 

        9    positioned COHIBA as a premier Cuban cigar and associated it 

       10    mainly with the Cuban cigar market or Castro or a few other 

       11    dignitaries that he gave cigars to. 

       12    Q.  Okay. 

       13             So, sir, do I understand it, is it your testimony, 

       14    that the majority of your articles you classify as high impact, 

       15    and I take it favorable, is that right? 

       16    A.  I would say, sir, that the article in Cigar Aficionado is 

       17    one of the highest impact articles you can ever find.  The 

       18    other articles were favorable and not necessarily what I would 

       19    consider high impact in that same category. 

       20    Q.  Okay. 

       21             Let's leave Cigar Aficionado aside because you 

       22    discussed that at great length in your direct testimony and I 

       23    want to spend some more time with you, sir. 

       24             Leaving that aside, my question is were the other 

       25    articles high impact and favorable? 
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        1    A.  I would say that they were favorable but for the most part 

        2    I would not call them high impact. 

        3    Q.  Okay. 

        4             Now, sir, you also, I am sure on your chart, since you 

        5    looked at the date of publication, had an opportunity to check 

        6    your statement in your testimony yesterday that there was a 

        7    surge of articles that built up from '86 on. 

        8    A.  The only surge that I found was in '92 I believe where the 

        9    frequency went up from a low base to maybe a 30, 40 percent 

       10    more articles. 

       11    Q.  30 -- 

       12    A.  30 percent jump between the average of those prior years 

       13    and the last year. 

       14    Q.  Well, sir, why don't you -- it's a shame you didn't bring 

       15    your work with you.  By the way, did you give your work to 

       16    counsel? 

       17    A.  I have not spoken to counsel.  I was was told that I was 

       18    not allowed to speak to counsel and they have shied away from 

       19    me and stayed away from me. 

       20    Q.  Thank you, sir.  I am sorry that you feel like a pariah 

       21    here. 

       22    A.  I sort of do, yes. 

       23    Q.  Well, I was actually asking a very specific question. 

       24             Did you give the charts to your counsel? 

       25    A.  Absolutely not.  I was told that I was not allowed to have 
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        1    any comment about my testimony or the trial with counsel and I 

        2    have not spoken to them at all. 

        3    Q.  So in this courtroom we don't have the privilege of being 

        4    able to look at your charts, right? 

        5    A.  I don't think there is any magic to the charts, sir.  I 

        6    summarized them very accurately for them. 

        7    Q.  And so I looked at these last night too, sir, and see if 

        8    this meets your recollection:  That in 1986 there were 9 

        9    articles; 1987 it declined to 6; 1988 it declined to 3; 1989 

       10    there was a jump to 9; 1990 there were 7; and, 1991 there were 

       11    2; and then in 1992 prior to November 20th there were 10, 

       12    including the article Cigar Aficionado and articles about the 

       13    publication of Cigar Aficionado. 

       14    A.  Right. 

       15    Q.  Does that confirm your recollection? 

       16    A.  No, I think '91 I had maybe 7.  The other years sound 

       17    reasonably correct. 

       18    Q.  Okay. 

       19             And we can check the accuracy of each other's figures 

       20    by just looking at the dates on the publications and the chart, 

       21    right?  And the chart that appears as Plaintiff Exhibit 

       22    1124-C1 -- 

       23    A.  That is your chart? 

       24    Q.  That is the chart that was prepared by plaintiff's counsel. 

       25    A.  Okay. 
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        1    Q.  Okay. 

        2             Now, sir, would you call what you did last night in 

        3    part a qualitative statement of these articles? 

        4    A.  Absolutely. 

        5    Q.  And, sir, would you say that frequency in your business is 

        6    a qualitative judgment? 

        7    A.  Anything in public relations and advertising without the 

        8    benefit of quantifiable projectable research is qualitative and 

        9    has a judgment factor involved. 

       10    Q.  Sir, here we do have, and that is what I am trying to get 

       11    at here, as you know from your diligent efforts last night, you 

       12    know how many articles were published that might reach U.S. 

       13    readers in the years 1986 forward. 

       14    A.  Yes. 

       15    Q.  And you have some numbers and we discussed the numbers and 

       16    you recall them and I am telling you what appears on this 

       17    chart.  And I am asking you, sir, in your opinion, were those 

       18    mentions -- and remember I had 9 in one year, 6, 3, 9, 7, 2 and 

       19    then 10 in '92, and would you describe those as frequent 

       20    mentions of COHIBA? 

       21    A.  Frequent relative to what?  Absolutely? 

       22    Q.  Yes, absolutely. 

       23    A.  In terms of other product categories, no. 

       24    Q.  So you wouldn't testify that this constituted frequent 

       25    mentions of COHIBA? 
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        1    A.  It seems to me looking at this from a qualitative 

        2    standpoint whenever there was an article about Cuba, Cuban 

        3    American relations or cigars, COHIBA was mentioned in a very 

        4    favorable light.  Cigars in the '80s were not something that 

        5    was written -- people didn't write a lot about it.  So in those 

        6    articles where cigars were discussed COHIBA was mentioned in a 

        7    positive way, but in terms of frequency relative to the number 

        8    of articles that appeared about cigars it's high.  Absolutely 

        9    it's not high. 

       10    Q.  Sir, you would not state, would you, in this courtroom that 

       11    the Cuban COHIBA had frequent and high impact mentions prior to 

       12    1992 in the press, would you? 

       13    A.  I would say it had frequent and high impact mentions when 

       14    there were articles about cigars that cigar readers would use. 

       15    It is not relative to some other product categories which had 

       16    larger audiences and more interest, there was less frequency. 

       17    Q.  Less frequency? 

       18    A.  Right. 

       19    Q.  Now, let's focus on the high impact side, sir.  I thought 

       20    you told me that apart from Cigar Aficionado, you didn't think 

       21    you would describe these other articles as high impact. 

       22    A.  They are positive associations.  I would say they are not 

       23    high impact. 

       24    Q.  That is right. 

       25             So if I told you that you had said in your report that 
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        1    Cuban COHIBA gained increasing visibility through frequent and 

        2    high impact articles in the general media, you would want to 

        3    revise that statement, right? 

        4    A.  I would revise it somewhat, yes, as I have just done. 

        5    Q.  So we can take what you have just done as a revision -- 

        6    A.  Right. 

        7    Q.  -- of that statement. 

        8             Now, sir, in analyzing impact and, indeed, I think if 

        9    I have your word correct, you had favorable and neutral and 

       10    negative or positive, neutral and negative, is that right? 

       11    A.  No, I lumped -- there were some articles that you could 

       12    take either way that I labeled neutral and there were a couple 

       13    of articles that were not significant that I just labeled 

       14    neutral. 

       15    Q.  Okay. 

       16             And I assume the articles we discussed yesterday all 

       17    fell into neutral or negative category? 

       18    A.  No, sir.  Upon rereading the article about the artist, I 

       19    think you perhaps and I perhaps misunderstood that this was a 

       20    kind of freaky guy who was respected in the art community and 

       21    to certain people that article would not necessarily be 

       22    negative.  The other articles we discussed I would agree -- I 

       23    will stand by my statements yesterday.  But in reading them in 

       24    the quiet of my home that one article, although it's unusual, 

       25    is not necessarily negative and could be interpreted with some 
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        1    people as a favorable mention, a favorable association. 

        2    Q.  So Captain Beefheart moved to the good side? 

        3    A.  Captain Beefheart is a respected artist.  Not my taste, not 

        4    somebody who would influence me, but others he might.  So that 

        5    would move to either neutral or the good side.  So I put it in 

        6    the neutral but it could very easily, because I was trying to 

        7    be fair, but could very easily be favorable. 

        8    Q.  Sir, do you know where in that publication that story 

        9    appeared after your review last night? 

       10    A.  I don't remember.  I am not sure that the actual article I 

       11    had had the page number on it.  But the basic point I am making 

       12    is that when I reread the article in the quiet of my home I had 

       13    a little different feeling about it but I still put it in 

       14    neutral because it was a little odd. 

       15    Q.  Okay. 

       16             And I take it you don't remember yesterday when you 

       17    you looked at the article on the screen with everything around 

       18    it that it appeared on the women's page of the newspaper, do 

       19    you? 

       20    A.  Certainly not.  And I don't think you pointed that out, 

       21    either. 

       22    Q.  Sir, do you know when Fidel Castro quit smoking cigars? 

       23    A.  I would say -- it was in the '80s.  I can't give you the 

       24    exact year because there was so much coverage of it.  There 

       25    seemed to be I think a UPI story and other stories and it has 
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        1    to be in mid-to-late '80s. 

        2    Q.  Indeed, last night you read a lot of stories about Fidel 

        3    Castro stopping smoking cigars, didn't you? 

        4    A.  Yes, because that is the nature -- 

        5    Q.  Sir, can you answer that yes or no? 

        6    A.  Sure. 

        7    Q.  Please.  The answer is yes? 

        8    A.  Yes. 

        9    Q.  And one of the reasons that you read a lot of stories last 

       10    night about Fidel Castro quitting smoking cigars is that ten of 

       11    the 46 articles you cite mention COHIBA only in the context of 

       12    a statement Fidel Castro has quit smoking cigars, right? 

       13    A.  That was the context of the article. 

       14    Q.  And so last night when you were making your charts I assume 

       15    somewhere you made a little notation that almost one-fourth of 

       16    these articles had to do with Castro quitting smoking cigars, 

       17    did you make that note? 

       18    A.  Absolutely not. 

       19    Q.  Okay. 

       20             Well, sir, when you were deciding whether a mention 

       21    was positive, negative or neutral, I gather that you rated all 

       22    ten of these as positive mentions of COHIBA, right? 

       23    A.  Yes. 

       24    Q.  Okay.  Thank you. 

       25             Now, sir, celebrity endorsements -- did you consider 
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        1    an endorsement by Jesse Jackson -- excuse me, I retract that 

        2    question because there wasn't any endorsement by Jesse Jackson. 

        3             MR. KRINSKY:  Objection, your Honor.  Mr. Kirby is 

        4    just testifying here. 

        5             THE COURT:  Well, he has not posed a question yet. 

        6    Q.  Let me ask you this, sir:  Do you know who Mr. -- perhaps I 

        7    should say General Noriega is? 

        8    A.  I do. 

        9    Q.  Do you consider a statement that "General Noriega's 

       10    spokesman appeared on prime time TV chomping a Cuban-made 

       11    COHIBA cigar and lashing out against Noriega's enemies" to be a 

       12    positive endorsement? 

       13    A.  Negative endorsement. 

       14    Q.  So you would put that one in the negative column? 

       15    A.  Yes, sir. 

       16    Q.  Okay. 

       17             What about a statement in the article appearing in 

       18    "Serb fans the flame in Yugoslavia" describing, and I can never 

       19    pronounce his first name, Slobodan Milosevic as follows:  "Serb 

       20    women find him sexy.  He dresses well and smokes the same 

       21    expensive cigars, COHIBAs, that Cuban leader Fidel Castro 

       22    prefers." 

       23             Is that a positive endorsement? 

       24    A.  You can interpret it two ways.  I mean, I -- 

       25    Q.  Sir, I want to let you explain your answer but my question 
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        1    was is that a positive endorsement? 

        2             MR. KRINSKY:  I think he is entitled to explain. 

        3             THE COURT:  Yes, please answer if you can yes or no. 

        4    If you can you can explain your answer. 

        5    A.  Yes and no. 

        6    Q.  Well, sir, go ahead and explain your answer. 

        7    A.  I think, sir, we are talking about a war criminal and a 

        8    killer, and I think many people will be put off by anything to 

        9    do with him.  Other people are attracted by scoundrels and it 

       10    adds potential mystique and allure to the brand.  So I think 

       11    some people will be offended, some people might find it 

       12    interesting, so it's not clear-cut to me. 

       13    Q.  Okay. 

       14    A.  I thought about it a lot last night when I was reading it. 

       15    I thought about that a lot last night. 

       16    Q.  Okay. 

       17             So you put that on the positive? 

       18    A.  I put that in the neutral area because, you know, it is 

       19    positive and negative, sir. 

       20    Q.  Okay. 

       21             And, sir, you remember yesterday I asked you to sort 

       22    of tell me who the extraordinary third-party endorsements of 

       23    COHIBA were, endorses of COHIBA were, and you were able to tell 

       24    me yesterday, based on your discussion, Mr. Winner, Mr. Castro? 

       25    A.  Arthur Schlesinger, who wrote a laudatory piece in the New 
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        1    York Times raving about his COHIBA cigars.  In Cigar Aficionado 

        2    there was a statement that Tom Cruise and Arnold Schwarzenegger 

        3    have a standing order for the product.  There is a music 

        4    producer named Koppelman, and let me think if there is anybody 

        5    else. 

        6    Q.  There was one, sir, Lee Iacoca? 

        7    A.  Lee Iacoca, they were talking about Chrysler and he was 

        8    sitting in his office smoking a cigar.  So he is another one. 

        9    Q.  After your review of last night that is where it stands, is 

       10    that right? 

       11    A.  Yes, sir.  And there is also one other.  There was a cigar 

       12    expert who wrote a book that was reviewed in the New York Times 

       13    and whose name I forget who raved about COHIBA, so I consider 

       14    that an endorsement since he is an expert on cigars. 

       15    Q.  Sir, what do you mean when you say raved about a cigar? 

       16    A.  He made very laudatory, positive comments about the cigar I 

       17    think in the book as it was quoted in the review. 

       18    Q.  He made very laudatory -- 

       19    A.  Yes -- 

       20    Q.  Positive comments? 

       21    A.  Very positive, complimentary ratings of the cigar and 

       22    description of the COHIBA cigar in his book as quoted in the 

       23    review in the New York Times. 

       24    Q.  And would it refresh your recollection to know that his 

       25    name was Infante? 
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        1    A.  It sounds correct, sir.  What is his first name? 

        2    Q.  He is apparently a famous Cuban novelist, sir, known as G., 

        3    no first name, Cabrera Infante. 

        4             Does that refresh your recollection? 

        5    A.  Yes, sir. 

        6    Q.  What you are referring to, sir, is when Mr. Gross, 

        7    reviewing Mr. Infante's book, describes the fact that 

        8    Mr. Infante describes COHIBA as the best cigar in the world, is 

        9    that what you are referring to? 

       10    A.  That is one of the statements I remember.  I think he said 

       11    other things as well that are positive about COHIBA.  Without 

       12    looking at the article -- can I see the article? 

       13    Q.  Certainly, sir. 

       14             Sir, while we are waiting for that, I will represent 

       15    to you that is the only mention of COHIBA in the article I have 

       16    just read to you, but I will put the article in front of you 

       17    also. 

       18             The article I am putting in front of you, sir, to 

       19    refresh your recollection, and it appears in the column "Books 

       20    of the times," Friday, February 7, 1986. 

       21             Do you routinely read the books in "Books of the 

       22    times" on Friday? 

       23    A.  I read them every day. 

       24    Q.  Here it is to help you get through. 

       25    A.  I know where it is. 
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        1    Q.  You know where it is? 

        2    A.  Yes, sir. 

        3    Q.  And did I accurately represent that is the only mention of 

        4    COHIBA in the article? 

        5    A.  Yes. 

        6    Q.  And the article is a book review, right? 

        7    A.  Yes, it's a book review, and it's called Holy Smoke, so in 

        8    scanning the article I have a sense that it had something to do 

        9    with cigars. 

       10    Q.  Thank you, sir.  I just asked you if the article was a book 

       11    review. 

       12    A.  Yes, it is. 

       13    Q.  Okay, thank you. 

       14             And in the article he discusses a number of other 

       15    cigars, doesn't he, including one he describes as a famous 

       16    brand? 

       17    A.  Could you direct me to that, because I can't see it.  I 

       18    think the one famous brand, Montecristo, is in the second 

       19    paragraph in the second column.  I see that. 

       20             MR. KRINSKY:  Can we have a copy, Mr. Kirby? 

       21             MR. KIRBY:  If we have one. 

       22             Here you are. 

       23    Q.  And, sir, do you recall that Arthur Schlesinger when he was 

       24    mentioning COHIBAs in an article entitled "Russia doesn't know 

       25    the real Havana" was referring to Mr. Infante, wasn't he? 
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        1    Q.  And in that article was there any other mention of COHIBA? 

        2    A.  Not that I recall, sir. 

        3    Q.  So it would be accurate to say that in that one article, 

        4    and maybe two, and indeed, as I asked, maybe three, the only 

        5    mention of COHIBA in the article was about economic conditions 

        6    in Cuba and people selling cigars at a discount on the street? 

        7    A.  As I recall it, yes. 

        8    Q.  Now, sir, you didn't include in your group of articles in 

        9    your report any article that represents that, did you? 

       10    A.  No, but I thought I was allowed to answer.  I said no, but 

       11    can I explain my answer? 

       12    Q.  Sir, I don't think that question requires any explanation. 

       13    You either did or didn't. 

       14    A.  I think if you look at my testimony yesterday it does 

       15    require an explanation. 

       16             So am I allowed to explain? 

       17             MR. KRINSKY:  Your Honor, I ask he be permitted to 

       18    explain his answer. 

       19             MR. KIRBY:  I think I would like to have him explain 

       20    the answer now rather than wait, so why don't you go ahead and 

       21    explain your no answer. 

       22    A.  When I was putting my initial report together and my 

       23    testimony together, the attorneys requested that I keep the 

       24    list of articles shorter than I had originally put them in. 

       25    Some of these articles which you refer to that are not included 
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        1    I would have included because I think they make different 

        2    points. 

        3             For instance, if you study luxury goods and study a 

        4    product like Vuittone, which has luggage products in the '80s 

        5    were scarce, and they were sold in Paris and in London and in 

        6    Hong Kong and in New York at discounts.  People peddled them, 

        7    and there were lots of articles about that and that contributed 

        8    to their cache. 

        9             So I don't necessarily think the fact that people were 

       10    selling these cigars to stay alive was totally negative.  I 

       11    think there are some positive aspects to it as well.  That was 

       12    their lifeline, if you will. 

       13    Q.  Are you finished? 

       14    A.  Sure. 

       15    Q.  Sir, you teach plain English at Fordham Law School, right? 

       16    A.  I did, sir. 

       17    Q.  No longer? 

       18    A.  No, sir. 

       19    Q.  As you told us yesterday, you consider yourself an expert 

       20    in that area and you know what the word representative means, 

       21    don't you? 

       22    A.  Yes. 

       23    Q.  Now, considering your review last night of these articles 

       24    and your testimony over the last two days, would you say the 8 

       25    articles that you included are representative of the 46 
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        1    articles that are cited in this exhibit? 

        2    A.  I am going to go back and look at them if I might for one 

        3    second, okay? 

        4    Q.  No, sir.  Can you just answer the question? 

        5    A.  I can't answer the question without looking at them. 

        6    Q.  The 8 articles? 

        7    A.  If you indulge me for one second, is that permissible?  Is 

        8    that all right? 

        9    Q.  What I would like you to do, sir, and I am going to put it 

       10    in front of you, and if I may approach the witness, your Honor, 

       11    I am putting in front of the witness the list of the articles 

       12    which appears on page 10 and 11. 

       13    A.  Okay. 

       14    Q.  Now, there are some more on 11.  Do you want to look at 

       15    them too? 

       16    A.  Please. 

       17             Okay. 

       18    Q.  Now, sir, are those 8 articles representative of all 46 

       19    articles that you read last night and that we have discussed in 

       20    this courtroom over the last two days? 

       21    A.  No. 

       22    Q.  So, sir, I take it that you wish to withdraw the statement 

       23    in your direct testimony in paragraph 22 that the following 

       24    bracket, which appear on page 10 and 11, are representative 

       25    mentions of the Cuban COHIBA in this time period?  You can 
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        1    answer that yes or no, sir. 

        2    A.  No. 

        3    Q.  You don't want to withdraw? 

        4    A.  No, I don't want to withdraw it. 

        5    Q.  Do you want to revise that testimony? 

        6    A.  I would like to revise it. 

        7    Q.  You would like to choose another word other than 

        8    representative? 

        9    A.  I think, yes, that would be true. 

       10    Q.  And as a professor of plain English, sir, what word would 

       11    you use in place of representative if you now wanted to revise 

       12    your direct testimony as you are doing on the stand today? 

       13    A.  I would say it's representative of the most impactful 

       14    statements about COHIBA in the articles that appeared during 

       15    this period. 

       16    Q.  Okay. 

       17             And I take it you mean positively impacted? 

       18    A.  Yes, sir. 

       19    Q.  And you would agree, would you not, sir, as you look back 

       20    over these 46 articles, that it would not be accurate to 

       21    describe the mentions of COHIBA in this time period based on 

       22    your source, the review of this media, as both frequent and 

       23    high impact? 

       24    A.  I would not agree. 

       25    Q.  You wouldn't say that it is accurate to say that the 
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        1    mentions are both frequent and high impact?  Yes or no. 

        2    A.  Yes, with a qualification. 

        3             (Continued on next page) 

        4 

        5 

        6 

        7 

        8 

        9 

       10 

       11 

       12 

       13 

       14 

       15 

       16 

       17 

       18 

       19 

       20 

       21 

       22 

       23 

       24 

       25 
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        1    BY MR. KIRBY: 

        2    Q.  And what is the qualification? 

        3    A.  The qualification is in the context of articles written 

        4    about cigars, whenever there is an article about Havana or Cuba 

        5    or cigars, for the most part COHIBA is recognized as the 

        6    premiere cigar, Cuban cigar, and so the frequency is tied to 

        7    the frequency of articles about Cuban cigars. 

        8    Q.  OK.  Now, sir, prior to yesterday evening, when after 

        9    leaving the stand you determined to read all the articles very 

       10    carefully, had you done that before? 

       11    A.  Yes, I read every article word for word I think when I 

       12    first was retained, which is maybe a year and a half ago or 

       13    more, and I hadn't read them since.  I just had my notes. 

       14    Q.  Now, in your direct testimony, beginning at paragraph 27 

       15    and continuing through paragraph 43, you engaged in a 

       16    page-by-page analysis of the first issue of Cigar Aficionado, 

       17    do you not? 

       18    A.  I did. 

       19    Q.  Would it be fair to say that you did not engage in the same 

       20    analysis page by page of each of the other 46 publications in 

       21    which you say there are citations to COHIBA either at the 

       22    beginning of your assignment or last night when you undertook 

       23    to read the stories? 

       24    A.  I apologize, sir.  You are going to have to repeat that 

       25    question. 
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        1    Q.  With respect to the premiere issue of Cigar Aficionado, you 

        2    started at the cover and worked all the way through to the back 

        3    cover, right? 

        4    A.  Yes, sir. 

        5    Q.  And it is accurate to say, is it not, sir, that you did not 

        6    do that with respect to any of the other publications that are 

        7    cited in your direct testimony? 

        8    A.  Correct, I didn't have the whole newspaper. 

        9    Q.  Well, thank you, sir.  I'm just trying to ascertain the 

       10    fact, you didn't do it, did you? 

       11    A.  Not possible. 

       12    Q.  So with respect to the other publications, you were not 

       13    able to put your testimony into context the way you are with 

       14    respect to Cigar Aficionado, right? 

       15    A.  Correct. 

       16    Q.  And, sir, your opinion, as I understand it, is that this 

       17    issue, this premiere issue of Cigar Aficionado, made the Cuban 

       18    COHIBA iconic, is that correct? 

       19    A.  That's correct, sir. 

       20    Q.  And in your opinion, the Cuban COHIBA was not iconic on 

       21    August 27, 1992 when Cigar Aficionado was introduced.  That's 

       22    also correct, isn't it? 

       23    A.  Qualitative judgment, it was very well known, but it wasn't 

       24    on the pedestal that Cigar Aficionado put it on. 

       25    Q.  Sir, the answer is no? 
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        1             MR. KRINSKY:  Objection, your Honor. 

        2             THE COURT:  Overruled. 

        3    A.  No.  As I understand your question, the answer is no. 

        4    Q.  It was not iconic on August 27, 1992? 

        5    A.  Right. 

        6    Q.  In fact, sir, you thought it took a little while for it to 

        7    become what you describe it today as iconic, right? 

        8    A.  No. 

        9    Q.  Sir, you recall being deposed in this action on October 28, 

       10    2002? 

       11    A.  I was deposed then, right. 

       12    Q.  And your testimony was under oath? 

       13    A.  Correct. 

       14    Q.  And you don't recall, I gather from some of your other 

       15    answers today, what that testimony was? 

       16    A.  It was a long time ago. 

       17    Q.  But you don't have any doubt that the testimony was 

       18    recorded correctly, do you? 

       19    A.  I read it, the transcript, and approved it. 

       20    Q.  Now, I am going to ask you to look at page 155 of this 

       21    transcript which you read and approved of your testimony under 

       22    oath. 

       23             You were asked, beginning at line 7:  "Was it iconic 

       24    on August 27, 1992?" 

       25             And your answer was:  "No.  That is the publication 
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        1    date, right?" 

        2    "Q   Yes. 

        3    "A   I think it took a little while. 

        4    "Q   How long? 

        5    "A   I can't say, but the amount of coverage and the amount of 

        6    visibility and discussion over the ensuing years was 

        7    phenomenal.  I would say almost immediately. 

        8    "Q   What does 'almost immediately' mean? 

        9    "A   Six months. 

       10    "Q   So within six months it became" -- 

       11             MR. KRINSKY:  Your Honor, Mr. Kirby is not reading the 

       12    whole question and answer.  It goes on for another page. 

       13             MR. KIRBY:  I haven't stopped.  I haven't stopped. 

       14    Q.  "So within six months it became iconic? 

       15    "A   Yes. 

       16    "Q   What do you mean by iconic? 

       17    "A   It became the standard-bearer, the standard to be adhered 

       18    to, the premium brand in the marketplace, the brand that is 

       19    axiomatic with premium cigars. 

       20    "Q   So is it fair to say it took six months to become iconic? 

       21    "A   It could take three months, six months.  I think with 

       22    everything that was happening, the Cigar Aficionado in my 

       23    opinion had dramatic impact and became the de facto bible of 

       24    the industry and for new cigar smokers, and the amount of 

       25    visibility and positive attention it spewed on COHIBA really 
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        1    elevated the brand to iconic status." 

        2             "And could it have been less than three months?" 

        3             "I don't know.  I don't know if that is measurable 

        4    without having any research.  I can't project back into 1997." 

        5             You were asked those questions and did you give those 

        6    answers? 

        7    A.  It's in the record so I would say yes. 

        8    Q.  I am going, sir, to ask you to look at your report in this 

        9    case. 

       10             Do you have that in front of you? 

       11    A.  Yes, sir. 

       12    Q.  Now, sir, after you wrote your report -- 

       13             MR. KRINSKY:  Mr. Kirby, I believe he may be looking 

       14    at the written testimony, not the report, if that is what you 

       15    mean. 

       16    Q.  Do you understand the difference between your report and 

       17    your written testimony here, sir? 

       18    A.  I was looking at the testimony.  The report is in here, 

       19    right? 

       20    Q.  Thank you. 

       21             Now, sir, after you wrote that report you had your 

       22    deposition taken and then you prepared your written direct 

       23    testimony in this case, right? 

       24    A.  Yes, sir. 

       25    Q.  Now, in preparing your written direct testimony, did you 
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        1    have your deposition in mind? 

        2    A.  No. 

        3    Q.  So what you had testified to under oath in between your 

        4    report and your direct testimony you didn't have in mind when 

        5    you wrote your direct testimony? 

        6    A.  I read it, but what I was trying to do was give my accurate 

        7    point of view on things, and it evolved over a year and a half. 

        8    So I considered what I had written, I considered what I had 

        9    testified, and I refined it as appropriate given what I learned 

       10    in a year and a half. 

       11    Q.  And so if I wanted to get your best testimony subject to 

       12    revisions you made in the courtroom today, I should look at 

       13    your direct testimony, not your report, is that right? 

       14    A.  The direct testimony that we are doing today I think is a 

       15    reflection of what I have written.  So I don't see any 

       16    incongruity. 

       17    Q.  I am going to ask that we put up on the screen and I am 

       18    going to ask that you look at page 6 of your report.  It is 

       19    going to be easy to find, sir, because it is the last line on 

       20    page 6. 

       21             Do you see that, sir? 

       22    A.  Uh-huh. 

       23    Q.  The last line, you said:  "The premiere issue of Cigar 

       24    Aficionado would have, on its own, instantly positioned the 

       25    Cuban COHIBA as the premiere," etc. 
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        1             Now I want -- 

        2             MR. KRINSKY:  Could we have the rest of the sentence, 

        3    your Honor? 

        4             THE COURT:  I'm sorry? 

        5             MR. KIRBY:  You can do that on redirect. 

        6    Q.  Focus on -- 

        7             MR. KRINSKY:  Your Honor, he is cutting the sentence 

        8    in half. 

        9             MR. KIRBY:  That's right, I am cutting the sentence in 

       10    half and I am looking at the words that were cut. 

       11    Q.  I want you to focus on "on its own instantly." 

       12             Do you see that? 

       13    A.  Uh-huh. 

       14    Q.  When you prepared your direct testimony, you struck those 

       15    words, didn't you? 

       16    A.  Not consciously. 

       17    Q.  The unconscious mind is a wonderful thing. 

       18             Look at paragraph 23 of your direct testimony, sir. 

       19    A.  Is this the written direct testimony? 

       20    Q.  Yes, your written direct testimony, sir. 

       21             There are only two documents you prepared, your report 

       22    and your written direct testimony. 

       23    A.  Got it. 

       24    Q.  Now, if you look at paragraph 23 and you go down one, two, 

       25    three, four lines, you see the same sentence beginning, "even 
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        1    Q.  At a breakfast, at an RTDA convention, and that this 

        2    introduction guaranteed, and I am quoting from paragraph 47 of 

        3    your direct testimony, high visibility, guaranteed high 

        4    visibility, right?  You said that and you meant that? 

        5    A.  Absolutely. 

        6    Q.  Every word? 

        7    A.  Absolutely. 

        8    Q.  Now, were you at the breakfast? 

        9    A.  No, I wasn't. 

       10    Q.  Did you read any press coverage of the breakfast? 

       11    A.  No, I didn't. 

       12    Q.  How did you learn that the breakfast was particularly 

       13    powerful? 

       14    A.  I learned in two ways.  One is I discussed it with the 

       15    lawyers who explained to me what went on. 

       16    Q.  You discussed it with the lawyers.  What else? 

       17    A.  And I am very much aware of the marketing prowess of 

       18    Mr. Shanken which led to the success of the Wine Spectator, and 

       19    he had a lot of money invested in this and he has a major focus 

       20    on getting, on the distribution channels, and everything he 

       21    does has a sense of excellence.  He is a terrific promoter and 

       22    I have every reason to believe what the lawyers told me, that 

       23    this was a very powerful presentation. 

       24    Q.  OK.  So as I understand -- 

       25    A.  And I was not there.  I wasn't there. 
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        1    Q.  You weren't there, you didn't read any press coverage, but 

        2    you think Marvin Shanken is a great marketer and your lawyers 

        3    told you it was powerful? 

        4    A.  I know Marvin Shanken is a great marketer.  I read -- there 

        5    were some articles, there was some discussion about the 

        6    attendance of this thing and I heard some secondhand buzz about 

        7    it, but my comment here is based on my knowledge of the prowess 

        8    of Marvin Shanken, who I have great respect for. 

        9    Q.  As you sit here today, sir, it is the truth that you do not 

       10    even know if COHIBA was mentioned at the breakfast, do you? 

       11    A.  No, sir. 

       12    Q.  Do you know when RTDA conventions began? 

       13    A.  No, sir. 

       14    Q.  Do you know how many members there were of RTDA in 1992? 

       15    A.  No, sir. 

       16    Q.  Do you know how many people registered for the convention? 

       17    A.  I was told and it was reported in the press somewhere 

       18    between 345 and a thousand.  I read in the press a thousand and 

       19    I believe the lawyers told me 345. 

       20    Q.  When you read in the press, sir, what press? 

       21    A.  There was an article that I read, in fact last night, about 

       22    the introduction of the COHIBA cigar.  Maybe it was in one of 

       23    the publications that mentioned a thousand people attended. 

       24    Q.  A thousand people attended what? 

       25    A.  This introduction. 
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        1    Q.  This breakfast? 

        2    A.  This breakfast.  That is what I read.  The lawyers told me 

        3    345.  That's the number I used. 

        4    Q.  I'm going to put in front of you Defendants' 685, which is 

        5    a stipulation in this action between your lawyers and General 

        6    Cigar's lawyers that relates to the RTDA. 

        7    A.  What is a stipulation? 

        8    Q.  It is 685. 

        9             It means, sir, that your lawyers and General Cigar 

       10    lawyers stipulate that this is the truth for purposes of this 

       11    litigation. 

       12             Have you seen this before, sir? 

       13    A.  No, sir. 

       14    Q.  Now, sir, this stipulation -- 

       15             MR. KIRBY:  By the way, your Honor, I introduce this. 

       16    I am not sure whether this is in evidence.  685. 

       17             THE COURT:  It is admitted. 

       18             MR. KIRBY:  Thank you, your Honor. 

       19             (Defendant's Exhibit 685 received in evidence) 

       20    BY MR. KIRBY: 

       21    Q.  This stipulation shows that there were 741 members of RTDA 

       22    in 1992 compared with 1610 in 1997, right? 

       23    A.  Right. 

       24    Q.  Now, sir, if you look at your direct testimony on paragraph 

       25    47, you state that there were 345 registrants for the entire 
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        1    convention. 

        2             Now, sir, as you sit here today with this stipulation 

        3    in front of you, with your direct testimony in front of you, 

        4    you cannot state whether every one of the 345 registrants at 

        5    the RTDA convention went to the breakfast, can you? 

        6    A.  No, sir. 

        7    Q.  Now, sir, I know that you think that third-party 

        8    endorsements are powerful influences, and in paragraph 48 of 

        9    your direct testimony you state that an endorsement from Cigar 

       10    Aficionado is particularly forceful, right? 

       11    A.  Right. 

       12    Q.  Once again, those are words that you carefully chose 

       13    because you meant them exactly as you wrote them, right? 

       14    A.  Right. 

       15    Q.  Now, sir, do you pay the same attention to precision of 

       16    speech when you speak as when you write? 

       17    A.  Probably not. 

       18    Q.  But you did review your testimony that you gave in the 

       19    deposition here, right? 

       20    A.  Yes. 

       21    Q.  Now, sir, you would agree, would you not, that it took the 

       22    Wall Street Journal many years to become viewed as a reliable 

       23    source of information, wouldn't you? 

       24    A.  Yes, I would agree. 

       25    Q.  And you would agree that Vogue became credible with buyers 
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        1    of luxury goods over a significant period of time, didn't you? 

        2    Wouldn't you? 

        3    A.  Pretty quickly.  I mean, I don't know what you mean by -- 

        4    what period of time are you talking about? 

        5    Q.  Do you remember, sir, at your deposition, page 63 -- 

        6    A.  No, sir. 

        7    Q.  -- being asked this question, you can put it in front of 

        8    you, page 63, line 12:  "How did Vogue come to be credible 

        9    among buyers of luxury goods?" 

       10    "A   I'm not -- this is my opinion.  I think they have over a 

       11    significant period of time been real style setters and have 

       12    managing editors who are perceived to be people who set style 

       13    and are very influential in affecting attitudes about products 

       14    and services." 

       15             Do you see that? 

       16    A.  Yes, sir. 

       17    Q.  Now, sir, you would agree, would you not, that the mentions 

       18    in Cigar Aficionado, in the premiere issue, of COHIBA were very 

       19    positive? 

       20    A.  I would agree. 

       21    Q.  In fact, would you say that is an understatement? 

       22    A.  No, I think it is accurate. 

       23    Q.  Very positive? 

       24    A.  Very positive. 

       25    Q.  Indeed, sir, you believe that it reads almost as if the 
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        1    COHIBA people wrote all this stuff or paid somebody off to get 

        2    this? 

        3    A.  I didn't say that. 

        4    Q.  Look at page 158 of this famous deposition, sir, which you 

        5    gave on October 28, 2002. 

        6    A.  What would you like me to look at? 

        7    Q.  Sir, beginning at line 23, you were asked:  "What do you 

        8    mean by extraordinary there," on page 4? 

        9             You answered:  "I think in my experience in this 

       10    business and at Ruder & Finn and in working with my clients, 

       11    this was a dream come true for COHIBA." 

       12    A.  Right. 

       13    Q.  "I think -- it is almost as if the COHIBA people wrote all 

       14    this stuff or paid somebody off to get this.  It was 

       15    extraordinary." 

       16             I will finish the rest of this:  "And it's an 

       17    adjective that I use sparingly, which I used it twice.  I think 

       18    it is extraordinary." 

       19             Sir, you gave that answer in response to that 

       20    question, didn't you? 

       21    A.  Yes. 

       22    Q.  But you also, sir, do not believe that Cigar Aficionado 

       23    could be bought, right? 

       24    A.  I have no way of knowing what anybody can do, but looking 

       25    at the premiere issue it seems that Mr. Shanken saw a business 
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        1    opportunity, saw that the cigar market had great potential, was 

        2    taken with Cuba and Cuban cigars and he launched into this 

        3    venture.  Why he selected COHIBA as the poster child for his 

        4    magazine, I have to assume based on his rating system and the 

        5    integrity of the Wine Spectator that he and his staff believed 

        6    that the COHIBA was the premiere luxury cigar in the world. 

        7    Q.  Sir, have you read any testimony in this action? 

        8    A.  No, sir, I have not. 

        9    Q.  Are you aware that Ms. Garcia, the marketing manager of 

       10    COHIBA, testified in this court last week that prior to the 

       11    release of Cigar Aficionado Mr. Shanken visited Cubatabaco, met 

       12    with its directors, and entered into an agreement whereby 

       13    Cubatabaco agreed to give assistance to his journalists, agreed 

       14    to accompany them to farms and factories, buy advertising in 

       15    Cigar Aficionado, and that the premiere issue should feature 

       16    COHIBA? 

       17             MR. KRINSKY:  Objection.  Misstates the testimony. 

       18             THE COURT:  Overruled. 

       19    Q.  Are you aware of that? 

       20    A.  No, sir, I am not aware of it.  I never talked to her about 

       21    anything substantive. 

       22    Q.  Sir, you would agree that it is generally known among 

       23    premium cigar smokers that the Cuban COHIBA is not available in 

       24    the United States due to the embargo, right? 

       25    A.  Correct. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           817 

             363HEMP2                 Siegel - cross 

        1    Q.  And, sir, you did not conduct any independent research in 

        2    this case to determine whether U.S. consumers in fact believed 

        3    that there is an association between the General Cigar and 

        4    Cuban COHIBAs, right? 

        5    A.  Correct. 

        6    Q.  And, sir, you have testified, have you not, that you cannot 

        7    provide any precise percentage of current and potential premium 

        8    cigar smokers who perceive this purported association -- 

        9    A.  Correct. 

       10    Q.  -- right? 

       11    A.  Correct. 

       12    Q.  In fact, sir, there is no statistical basis whatsoever for 

       13    your belief about confusion, correct? 

       14    A.  Not that I have in my possession, sir. 

       15    Q.  In fact, your conclusion is based solely on your own 

       16    experience? 

       17    A.  Correct. 

       18    Q.  And, sir, it is correct to say that you have no experience 

       19    whatsoever with parallel brands, as you state in paragraph 57 

       20    of your direct testimony? 

       21    A.  In the written testimony? 

       22    Q.  Yes, sir. 

       23    A.  I'm not sure that you have represented what I said 

       24    correctly.  I said I can't recall any luxury product where the 

       25    name used on the product is the exact same name as the name 
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        1    used on another luxury product of the same type manufactured 

        2    and marketed by a different, unaffiliated company.  Is that the 

        3    sentence that you're referring to? 

        4    Q.  Yes, sir. 

        5    A.  Yes, that's my understanding.  Right. 

        6    Q.  And, sir, you have no experience with products that can't 

        7    be sold in the United States, do you? 

        8    A.  I've never worked on one. 

        9             MR. KIRBY:  Your Honor, if I may have a moment. 

       10             (Pause) 

       11             MR. KIRBY:  Your Honor, I have no further questions. 

       12             THE COURT:  We will take a short recess. 

       13             (Recess) 

       14             MR. KIRBY:  Your Honor, while the witness is 

       15    approaching, I omitted to have marked and put into evidence the 

       16    schedule that he was using, which I have marked as D715.  It is 

       17    the plaintiff's list of newspaper, magazine and wire service 

       18    articles referencing Cuba, 11/15/77 to 12/20/92, and I would 

       19    offer this now. 

       20             THE COURT:  Admitted. 

       21             MR. KRINSKY:  Your Honor, that is Schedule C1 to the 

       22    pretrial order, Exhibit 1124, and at the same time we would 

       23    like to offer the articles themselves into evidence. 

       24             THE COURT:  They are admitted. 

       25             (Defendant's Exhibit 715 received in evidence) 
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        1             (Plaintiff's Exhibit 1124C1 received in evidence) 

        2    REDIRECT EXAMINATION 

        3    BY MR. KRINSKY: 

        4    Q.  Mr. Siegel, Mr. Kirby pointed you to a portion of your 

        5    deposition, when you were referring to the premiere issue of 

        6    Cigar Aficionado and you said, "This was a dream come true for 

        7    COHIBA."  In your opinion, why was that? 

        8    A.  Well, this was basically the only trade publication, if you 

        9    will, or magazine, sophisticated magazine, full-color 

       10    sophisticated magazine for cigar smokers that was produced by a 

       11    person who had a strong editorial reputation with the Wine 

       12    Spectator, and the magazine was, in essence, an ode to COHIBA 

       13    and put COHIBA on a pedestal as the iconic poster child of 

       14    Cuban cigars through its ratings, the high rating that it gave 

       15    their cigar, the highest rating of all the cigars, the major 

       16    article on the history of the cigar, and other mentions of the 

       17    cigar through the first part of the magazine.  So in essence, 

       18    at the beginning of the burgeoning of the premium cigar market, 

       19    here is this trade publication that puts COHIBA on a pedestal, 

       20    rates it very highly and in a very authoritative kind of 

       21    publication.  So it is a dream come true. 

       22             If were a publicist or if I were the marketing 

       23    director of COHIBA, I couldn't have asked for anything more. 

       24    And I think as opposed to Vogue, which was mentioned in my 

       25    discussion, there are many, many fashion magazines and there 
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        1    are many styles of fashion and much competitive noise.  This 

        2    was the only game in town, and it was introduced to the Wine 

        3    Spectator audience, to a broader audience of cigar smokers 

        4    through the distribution channels, through point of sale, and 

        5    attracted a lot of positive comment among a very narrow group 

        6    of people who are, quote, cigar aficionados. 

        7    Q.  And in your testimony on cross-examination you also said, 

        8    referring to Cigar Aficionado, its treatment of the premiere 

        9    issue of COHIBA, one of the highest impact articles that you 

       10    could ever find. 

       11             Now why, in your opinion, is that the case? 

       12    A.  Well, I mean, I think the magazine, most of the magazine 

       13    was almost exclusively focused on COHIBA and Cuban cigars and 

       14    COHIBA.  Mr. Shanken wrote that his inspiration for doing the 

       15    magazine was the mystique of Cuba and Cuban cigars, and that 

       16    was basically the tenor of the whole first issue, was COHIBA 

       17    being the poster child and being positioned as the premiere 

       18    Cuban cigar. 

       19             I don't think you could do any better than being the 

       20    top-rated cigar and to have a huge feature story about the 

       21    cigar, and I don't think you could get anything more powerful 

       22    than that, that I can imagine. 

       23    Q.  How would you compare it to other articles about other 

       24    products that you have observed in your 35 years of experience? 

       25    A.  In terms of the article about COHIBA, it was a very 
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        1    powerful article.  In terms of a trade magazine or a magazine 

        2    going to a select audience, I have never seen a magazine where 

        3    you had a whole range of products that could be written about 

        4    that was so heavily focused on one product. 

        5    Q.  When you say you've never seen, do you mean that judging 

        6    over what you have observed in the last 35 years? 

        7    A.  I have seen lots of new product introductions, I have seen 

        8    lots of new magazines that are directed to vertical markets, 

        9    and I think, in my opinion, I will say it again, I think this 

       10    first issue of Cigar Aficionado was an ode to COHIBA. 

       11    Q.  Now, Mr. Siegel, I would like to show you some, not all, 

       12    some of the articles leading up to Cigar Aficionado that 

       13    Mr. Kirby chose not to show you. 

       14    A.  Right. 

       15    Q.  We are going to try to do this on the screen as the way we 

       16    can move most quickly through this. 

       17             I would like to show you on the screen, I am working 

       18    from the trial exhibits that have just been admitted, 1124 and 

       19    within that there is a Plaintiff's Exhibit No. 1. 

       20             That is Forbes magazine in 1977, is that correct? 

       21    A.  Yes.  I can see the date at the top. 

       22    Q.  If we could jump to the page. 

       23             Now, this mentions COHIBA in the context of it being 

       24    Fidel's favorite brand.  Do you consider that a positive 

       25    association for COHIBA? 
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        1    A.  Yes, I do. 

        2    Q.  And why is that? 

        3    A.  Because Cuban cigars are the gold standard.  Fidel Castro 

        4    can pick any cigar he wants and his favorite brand is COHIBA, 

        5    and he is synonymous with cigar smoking.  At that time he was 

        6    never seen without a cigar. 

        7    Q.  Do you recognize that to be a photograph of Fidel Castro 

        8    with a cigar? 

        9    A.  Yes.  It seems to be.  It is kind of blurred, but it looks 

       10    just like him. 

       11    Q.  Can we go to Plaintiff's Exhibit 2. 

       12             And this is New York Magazine, is that correct? 

       13    A.  Yes, it is, sir. 

       14    Q.  The title, Are Cuban Cigars Worth Smuggling? 

       15             Do you consider that a positive article for Cuban 

       16    cigars? 

       17    A.  Yes. 

       18    Q.  Do you see the highlighted portion where Mr. Mankiewicz 

       19    talks about bringing back a gift of cigars from Fidel Castro of 

       20    COHIBAs for Henry Kissinger? 

       21    A.  Right. 

       22    Q.  Do you consider that a positive association? 

       23    A.  Yes, very positive. 

       24             MR. KIRBY:  Excuse me, your Honor. 

       25    Q.  Plaintiff's Exhibit 3. 
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        1             MR. KIRBY:  Excuse me, your Honor.  I am having 

        2    difficulty following along.  Is that the article that appeared 

        3    in New York Magazine on February 6, 1978? 

        4             MR. KRINSKY:  That's correct. 

        5             MR. KIRBY:  Thank you. 

        6             MR. KRINSKY:  You're welcome. 

        7    Q.  Plaintiff's Exhibit 3. 

        8             This is The Economist article that was the subject of 

        9    your testimony before, is that correct? 

       10    A.  Right. 

       11    Q.  Let's skip that then. 

       12             No. 4 is Newsweek, is that correct? 

       13    A.  Yes, sir. 

       14    Q.  Can we skip to the -- and this is the Jesse Jackson article 

       15    that you discussed, is that right? 

       16    A.  Yes, sir. 

       17             MR. KIRBY:  Excuse me. 

       18    Q.  No. 5 -- 

       19             MR. KIRBY:  Can I please ask Mr. Krinsky to identify 

       20    these by dates so I can follow. 

       21             Is that July 1984? 

       22             MR. KRINSKY:  It is indeed. 

       23             MR. KIRBY:  Thank you. 

       24    Q.  The PX No. 5, the next one. 

       25             That is Time magazine, is that correct?  July 30, 
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        1    1984? 

        2    A.  Yes, sir. 

        3    Q.  Let's skip to the part about COHIBA please. 

        4             This is again a reference to President Castro, is that 

        5    correct? 

        6    A.  Yes, sir. 

        7    Q.  And the heavyweight Olympic champion Teofilo Stevenson? 

        8    A.  This was a picture taken by Neil Leifer. 

        9    Q.  Who is Neil Leifer? 

       10    A.  He is a Sports Illustrated photographer. 

       11    Q.  Do you consider those positive references? 

       12    A.  Yes, I do, very positive. 

       13    Q.  No. 7, please. 

       14             That is The Washington Post, and the article in which 

       15    the COHIBA reference appears is on the front page, is that 

       16    correct? 

       17             It begins on the front page.  Can we go back to the 

       18    front page? 

       19    A.  Yes, it looks like the front page to me. 

       20    Q.  In fact, there are two articles about Fidel Castro on the 

       21    front page, is that correct? 

       22    A.  Right.  It appears -- there is one in the upper right and 

       23    one in the middle. 

       24    Q.  And a photograph, is that correct? 

       25    A.  And a photograph, right. 
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        1    Q.  It is about a long interview that they had with President 

        2    Castro, is that correct? 

        3    A.  It appears to be, yes, sir. 

        4    Q.  And it mentions in the beginning, the world's most famous. 

        5    A.  Right. 

        6    Q.  Then later on in the article, "A small puff of smoke from 

        7    the COHIBA cigar he toys with hangs for an instant in his 

        8    beard." 

        9    A.  Right. 

       10    Q.  There is a picture of President Castro. 

       11             Do you consider these positive mentions? 

       12    A.  Positive for COHIBA, yes. 

       13    Q.  No. 9, please. 

       14             That is the front page of The Miami Herald, is that 

       15    correct? 

       16    A.  Yes, sir. 

       17    Q.  And the article on the front page -- go back to the front 

       18    page.  The title is No Cigar, Castro Gives Up Trademark. 

       19    A.  Yes, sir. 

       20    Q.  The trademark they're referring to is the COHIBA cigar, is 

       21    that correct? 

       22    A.  Yes, sir. 

       23    Q.  Let's skip to further on. 

       24    A.  He seems to be holding a cigar there, too.  I can't tell in 

       25    the picture. 
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        1    Q.  "The Cuban president, Fidel Castro, perhaps the world's 

        2    most famous cigar smoker, says he has given up his trademark 

        3    Havanas to set a healthy example for his people.  And then he 

        4    goes on, Really, I don't miss it, said Castro, who confessed he 

        5    had smoked since he was 14 or 15 years old.  Castro and his 

        6    favored COHIBA brand cigars had been almost inseparable 

        7    companions for decades." 

        8             Do you consider this a favorable association for 

        9    COHIBA? 

       10    A.  Yes. 

       11    Q.  And is that so even though President Castro is giving up 

       12    smoking for health reasons? 

       13    A.  Once again I go back to the fact that he is living in 

       14    the -- he is running the country that is known for making the 

       15    best cigars in the world and he can pick any cigar he wants and 

       16    he picked COHIBA when he smoked.  If he had health reasons and 

       17    decided not to smoke, that is his issue. 

       18    Q.  And then Plaintiff's Exhibit 10, please. 

       19             That is the New York Times.  Then there is the book 

       20    review.  This is the book review you testified to earlier where 

       21    the author is quoted in the book review as saying, "Today the 

       22    island produces one brand, the COHIBA, that he roundly 

       23    designates as the best cigar in the world." 

       24             That is the article you testified to before about? 

       25    A.  Yes, it is.  It is a very strong statement, the best cigar. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           827 

             363HEMP2                 Siegel - redirect 

        1    Q.  How many books prior to November 1992 about cigars are you 

        2    aware of that were in the market? 

        3    A.  There are a couple of books I read, but I don't know what 

        4    the copyright dates are.  The Cigar Companion, and can I look 

        5    at -- 

        6    Q.  I think the record will show those are after November '92? 

        7    A.  I'm not aware of any because I don't know the dates.  I 

        8    have read the books, but I don't know the dates. 

        9    Q.  Plaintiff's Exhibit 11, please. 

       10             It's The Miami Herald. 

       11    A.  Right. 

       12    Q.  The headline is again about President Castro and his cigar 

       13    habits, is that right? 

       14    A.  Yes, sir. 

       15    Q.  And again there is a reference to -- here it says he may be 

       16    sneaking a drawer on one of his once favorite COHIBAs. 

       17             Do you consider that positive? 

       18    A.  I do. 

       19    Q.  Plaintiff's Exhibit 12. 

       20             This is from the Dallas Morning News.  This is again 

       21    about President Castro giving up smoking, and it is the same as 

       22    The Miami Herald piece.  "In private he may be sneaking an 

       23    occasional comforting draw on one of his once-favorite 

       24    COHIBAs." 

       25    A.  This is positive. 
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        1             It is the same article.  I mean the same message. 

        2    Q.  Plaintiff's Exhibit 13. 

        3             That is the from our friends across the river, the 

        4    Bergen Record, I believe. 

        5    A.  Right. 

        6    Q.  Again, the same reference to President Castro giving up 

        7    smoking and maybe he is still sneaking a puff or two of COHIBA. 

        8    A.  This was picked up by Knightrider News Service, right. 

        9    Q.  And No. 14. 

       10             That is the Wall Street Journal? 

       11    A.  Right. 

       12    Q.  And the article is about Cubans and Castro, Cancan and 

       13    Congas.  In this article it says, "Still few cigar smokers 

       14    believe better cigars are made anywhere else, and a Cuban-made 

       15    COHIBA still fetches $15 each in European capitals -- if they 

       16    are available at all." 

       17             Do you consider this to be a positive reference? 

       18    A.  Very positive. 

       19    Q.  Why do you say it is very positive? 

       20    A.  For a luxury product, one, it reinforces what we have read 

       21    before, and that is that Cuba as a country is associated with 

       22    the best cigars, and then it reinforces that Cuban COHIBA is a 

       23    very expensive cigar, which is I think part of its allure, and 

       24    the lack of availability also is a positive thing in a sense 

       25    for a premiere luxury product in some ways.  It gives it a 
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        1    little more mystique. 

        2    Q.  Plaintiff's Exhibit 15. 

        3             The Wall Street Journal.  This is another review, a 

        4    reference to Mr. Cabrera Infante, who was the author of that 

        5    book that was reviewed in the Times.  His statement that it is 

        6    the best cigar in the world is again made. 

        7             You consider this positive, I take it? 

        8    A.  It reinforces the best cigars in the world, and I believe 

        9    it says that Arthur Schlesinger treasures the boxes of COHIBAs 

       10    I acquired during two visits there last year.  So there is the 

       11    double endorsement here. 

       12    Q.  Who is the article written by? 

       13    A.  Arthur Schlesinger, Jr.  So I think that last sentence 

       14    is -- so there are really two endorsements here.  One is the 

       15    best cigar in the world from the Cabrera Infante and then 

       16    Schlesinger's statement that I treasure the boxes of COHIBAs I 

       17    acquired during two visits last year to Havana. 

       18    Q.  No. 17, please. 

       19             That is Time magazine. 

       20    A.  Yes, sir. 

       21    Q.  This is the Lee Iacocca article I believe you referenced. 

       22    "Yet the most nagging question is when Iacocca plans to 

       23    relinquish the driver's seat.  Sitting in his cluttered office 

       24    and smoking an eight-inch COHIBA cigar given to him by the 

       25    Italian Minister of Foreign Affairs," and so forth. 
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        1             Do you consider this a third-party celebrity 

        2    endorsement? 

        3    A.  Yes.  At the time Lee Iacocca was the darling of American 

        4    business and had a really very positive reputation.  So the 

        5    association with COHIBA with a major businessman and an Italian 

        6    Minister is a very forceful endorsement of a product. 

        7    Q.  20, Plaintiff's 20. 

        8             And this is USA Today, is that correct? 

        9    A.  Yes, sir. 

       10    Q.  And it is an article about President Castro turning 60, is 

       11    that correct? 

       12    A.  Yes, sir. 

       13    Q.  There is a reference, "But the once ever-present COHIBA 

       14    cigar, as much Castro's personal symbol as it was England's 

       15    Winston Churchill is long gone." 

       16             Do you consider this to be a positive reference? 

       17    A.  I do. 

       18    Q.  How do you take this association with Winston Churchill? 

       19    A.  Well, it has very powerful imagery to very highly visible 

       20    people in the international world where cigars are indelible 

       21    with their personality.  The imagery of both of them being 

       22    photographed at most times with a cigar makes very strong 

       23    positive reinforcement for me. 

       24    Q.  No. 23, please.  Plaintiff's Exhibit 23. 

       25             This is the front page article that begins, Cubans 
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        1    Told to Cut Out Tobacco.  And the subtitle is Don't Smoke 

        2    Cigars, Just Export Them, Health-Conscious Castro Urges. 

        3             Then if we go to the part about COHIBA, please. 

        4             "Castro was perhaps as well known for his ever-present 

        5    cigar as for his revolutionary rhetoric until he revealed two 

        6    years ago that he had smoked his last COHIBA." 

        7             How do you consider that reference? 

        8    A.  Again, I consider any association between Castro and COHIBA 

        9    as positive because he can pick any cigar in Cuba and he was 

       10    joined at the hip with COHIBA.  That was his partner, if you 

       11    will. 

       12    Q.  Plaintiff's Exhibit 24. 

       13             That's Life magazine. 

       14    A.  Right. 

       15    Q.  Again he is talking about, the article is Smoking Out 

       16    Tourists About Cuba.  President Castro Was Rarely Seen Without 

       17    a COHIBA Cigar Clenched Between His Teeth. 

       18             You consider that positive, I take it? 

       19    A.  It's the same point.  Yes. 

       20    Q.  Plaintiff's Exhibit 28. 

       21             The front page article is Cuba At A Crossroads, is 

       22    that right? 

       23    A.  Yes. 

       24    Q.  If we could go to the part about -- and this is about, I 

       25    think Mr. Kirby asked you, without showing you the article, 
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        1    about this sort of article.  "Sidling up to visiting foreigners 

        2    out of the crumbling dark doorways, the men offered to sell 

        3    boxes of top-grade COHIBA cigars at a small fraction of the 

        4    official dollar price." 

        5             Do you understand this article to be saying that in 

        6    the desperate economic situation people were offering COHIBAs 

        7    to tourists? 

        8             MR. KIRBY:  Your Honor, could I have that last -- 

        9             MR. KRINSKY:  I will withdraw the question. 

       10    Q.  Do you take this to be a positive reference? 

       11    A.  I think it has positive and negative overtones.  I think -- 

       12    it certainly doesn't reflect badly on the product because being 

       13    able to sell the product to tourists is the lifeline for these 

       14    people.  Obviously its sense is that COHIBA is the one 

       15    significant export that they can sell.  It has a certain 

       16    sadness to it, that this is how these people survive, but 

       17    overall I think I would say this was a neutral thing, both good 

       18    and bad. 

       19    Q.  Plaintiff's Exhibit 33, please. 

       20             This is from Parade Magazine, I believe. 

       21    A.  Right. 

       22    Q.  The title is Fidel's Favorite. 

       23    A.  I mean, this is essentially playing to the theme of 

       24    forbidden fruit, and the fact that you can get something that 

       25    is extraordinary that is illegal is very appealing.  So I think 
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        1    it is a positive statement on behalf of the appeal of the 

        2    brand. 

        3    Q.  No. 34, please. 

        4             This is The San Francisco Chronicle, and this is an 

        5    article entitled France to Sell Castro's Cigar. 

        6             This is about -- do you consider this association with 

        7    Castro to be positive? 

        8    A.  Yes.  It reinforces that his identity and visual identity 

        9    was tied to having a COHIBA cigar.  But it also makes the point 

       10    that he asked the Cuban tobacco company to create a cigar 

       11    specifically for him and where a cigar was part of his daily 

       12    existence.  So it is very positive. 

       13    Q.  No. 37, please. 

       14             And this is the article about Michael Winner that you 

       15    discussed with Mr. Kirby, is that correct? 

       16    A.  Yes, it is. 

       17    Q.  No. 40, please. 

       18             This is The Los Angeles Times.  In the travel section, 

       19    there is an article about Cuba, and it is talking about Cuba. 

       20    "The place may still look in spots like a bad sound stage 

       21    version of old Miami, but who else has top-of-the-line COHIBA 

       22    cigars for three bucks apiece." 

       23             Do you consider that positive? 

       24    A.  Yes.  It positions COHIBA in an article about Cuba which 

       25    makes the best cigars in the world, is a top-of-the-line cigar. 
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        1    Q.  No. 42, please. 

        2             New York Times.  This is a restaurant review.  "While 

        3    groups of bankers and insurance men and their clients talk 

        4    about financial opportunities to be had in a united Europe in 

        5    1992, they can also discuss what kind of cheese to have before 

        6    tucking into the warm chocolate souffle and firing up a COHIBA 

        7    Havana -- part of a vast selection of cigars," so forth. 

        8             Do you consider this positive? 

        9    A.  Yes, I do.  It associates COHIBA with wealthy bankers.  No 

       10    other cigar is mentioned.  I believe it is a review about a 

       11    Parisian restaurant. 

       12    Q.  43, please. 

       13             Wall Street Journal.  This is about Mr. Koppleman. 

       14    Pop Music Mogul Looking for Chills. 

       15             This is the president of SPK records, is that correct? 

       16    A.  Yes, sir. 

       17    Q.  You consider this association of COHIBA with Mr. Koppleman 

       18    to be positive? 

       19    A.  Yes, sir. 

       20    Q.  Why is that? 

       21    A.  Well, he is a very successful mogul in the music business 

       22    who associates with high-profile celebrities and people in the 

       23    music community, and the article is about how successful he is 

       24    and what a powerhouse he is.  So I consider it a positive 

       25    association for the brand. 
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        1    Q.  Plaintiff's Exhibit 44, please. 

        2             This is USA Today.  The front page article is Cubans 

        3    Include Cigars, Join Rum on Ration List. 

        4             "Here again Cuban President Fidel Castro isn't 

        5    affected.  He gave up his COHIBA cigars seven years ago for 

        6    health reasons." 

        7             I take it you consider this positive? 

        8    A.  I consider it neutral.  It is positive in the sense that he 

        9    is associated with the cigar, but the way, the way it is worded 

       10    it is not that powerful. 

       11    Q.  No. 45, please. 

       12             This is Forbes.  On the cover is music magnate Charles 

       13    Koppleman. 

       14    A.  It is. 

       15    Q.  Again there is Mr. Koppleman.  "Between puffs on a $20 

       16    Cuban COHIBA cigar.  What's not to love?" 

       17    A.  Very positive association, endorsement for COHIBA. 

       18    Q.  No. 47. 

       19             That is Billboard Magazine.  It is about a record 

       20    label being called COHIBA.  "COHIBA imprint smoking with hot 

       21    international roster.  The developer of this label explains how 

       22    he applied the name COHIBA to it.  It's actually the name of 

       23    the cigar I smoke, he says.  An old Indian-Cuban name for 

       24    tobacco.  It is known to be the brand favored by Fidel Castro." 

       25             Do you consider this to be a positive association? 
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        1    A.  Yes, I do. 

        2    Q.  Then 48.  Cigar Aficionado. 

        3             Then 49.  Newsweek.  There is an article about the 

        4    launch of Cigar Aficionado.  Coming Out of the Humidor. 

        5    Sometimes a Cigar is Just a Magazine.  And it reports CA 

        6    experts will regularly rate smokes as determined by blind 

        7    tastings.  Unfortunately, this month's winner, the five-inch 

        8    COHIBA Robustos ("mouth-filling with rich coffee, spicy flavors 

        9    and impressively long finish") is Cuban and can't be bought on 

       10    the open U.S. market. 

       11             Then it puts together the second quote, COHIBA cigars 

       12    with other products, two other products. 

       13             Do you consider this to be positive references? 

       14    A.  Two references.  I think the first reference adds to the 

       15    allure of forbidden fruit.  You can't get the product.  People 

       16    who use luxury products, wealthy people who smoke cigars, this 

       17    is intriguing to them and enhances the mystique and reputation 

       18    of the product. 

       19             The second quote, which associates the COHIBA brand 

       20    with Glenlivet, Louis Vuitton, is very positive as well. 

       21    Q.  Why is there association with those products? 

       22    A.  Because these are premiere, luxury products in their 

       23    categories that have some of the same characteristics as 

       24    COHIBA. 

       25    Q.  Among the materials, among the articles that you reviewed, 
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        1    did you see the February 1992 issue of Wine Spectator which had 

        2    on its front page, front page story, The Allure of Cuban 

        3    Cigars? 

        4    A.  I did. 

        5    Q.  Excuse me? 

        6    A.  I did. 

        7    Q.  Did you see it at the time you prepared your report? 

        8    A.  No, sir. 

        9             MR. KRINSKY:  If I might have a moment, your Honor. 

       10             (Pause) 

       11             MR. KRINSKY:  No further questions, your Honor. 

       12    RECROSS EXAMINATION 

       13    BY MR. KIRBY: 

       14    Q.  Mr. Siegel, I know the beginning of your redirect 

       15    examination goes back a few minutes now, but in response to one 

       16    of the first questions you said that most of the premiere issue 

       17    of Cigar Aficionado was focused on COHIBA and then you changed 

       18    it to say it was focused on Cuban cigars. 

       19             My question to you, sir, is which do you mean to say? 

       20    Cuban cigars or COHIBA? 

       21    A.  Cuban cigars and COHIBA, and the basic theme that 

       22    Mr. Shanken set up in his letter that he was always intrigued 

       23    by Cuban cigars and that led him to consider doing this 

       24    publication and in the first issue featuring Cuban cigars.  And 

       25    COHIBA clearly is the brand that stands out across the whole 
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        1    spectrum of the magazine. 

        2    Q.  So your answer to me now is that what you meant to say was 

        3    that most of the magazine, the premiere issue of Cigar 

        4    Aficionado, was focused on Cuban cigars and COHIBA, right? 

        5    A.  They are indivisible. 

        6    Q.  Now, sir, do you have in front of you as one of the 

        7    exhibits to your testimony, and also appears as D42 in 

        8    evidence, the front cover of Cigar Aficionado? 

        9    A.  I believe I do, sir. 

       10    Q.  Sir, is that front cover, the front cover from the American 

       11    edition of Cigar Aficionado? 

       12    A.  I believe it is. 

       13    Q.  Do you know whether there was a different cover on the 

       14    European edition? 

       15    A.  I was told there were two covers. 

       16    Q.  But you've never seen the European edition cover? 

       17    A.  I don't think so.  This is the one that I saw. 

       18    Q.  So this is the one you're testifying about, right? 

       19    A.  Right. 

       20    Q.  Now, sir, you see underneath what appears to me to be a 

       21    cigar ash, a list of contexts.  Would you agree with me? 

       22    A.  Yes. 

       23    Q.  Would you agree that the first article listed is America's 

       24    Favorite Cigars. 

       25    A.  Yes, sir. 
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        1    Q.  And you know from your careful, scriptural analysis of 

        2    Cigar Aficionado that that article is about Dominican cigars, 

        3    right? 

        4    A.  No. 

        5    Q.  You don't know that? 

        6    A.  No, I don't.  I don't think the cover -- the title used on 

        7    the cover are not necessarily consistent with the articles -- 

        8    titles in the table of contents and the articles that are in 

        9    the articles themselves.  I looked at that when I was doing 

       10    that.  I commented on that in my report. 

       11    Q.  Yes, sir, you did. 

       12    A.  Maybe that is the fact, this is a new magazine and they 

       13    didn't get their act together. 

       14    Q.  OK.  But you would agree, would you not, that there is a 

       15    major article on Dominican cigars? 

       16    A.  No.  Not necessarily.  Why can't America's favorite cigars 

       17    be Cuban cigars?  I don't see the logic, sir. 

       18    Q.  Actually, sir, the reason you don't see the logic is it was 

       19    a separate question.  The separate question was, you would 

       20    agree, would you not, that there is a major article in this 

       21    magazine, the premiere issue of Cigar Aficionado, on Dominican 

       22    cigars? 

       23    A.  No, because I don't -- it doesn't say Dominican.  America's 

       24    favorite cigars could be Bulgarian cigars. 

       25    Q.  Sir, let me ask you for the purpose of this question to put 
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        1    your hand over America's Favorite Cigars on the cover.  Because 

        2    you read the whole magazine, didn't you, line by line? 

        3    A.  No, sir. 

        4    Q.  You didn't read the whole magazine? 

        5    A.  90 percent of it line by line. 

        6    Q.  You didn't read 90 percent of it line by line? 

        7    A.  I read 90 percent of it line by line. 

        8    Q.  You did read 90 percent of it line by line? 

        9    A.  Yes. 

       10    Q.  In the course of reading 90 percent of it line by line, did 

       11    you not find a major article on Dominican cigars in this 

       12    premiere issue? 

       13    A.  I did. 

       14    Q.  Thank you. 

       15    A.  I don't see it represented on the cover. 

       16    Q.  Did you find an article by Gay Taleso on Streetwalk? 

       17    A.  I did. 

       18    Q.  Did you find an article on Cigar-Friendly Restaurants? 

       19    A.  Yes. 

       20    Q.  And that article, sir, is it not, on Cigar-Friendly 

       21    Restaurants in the United States? 

       22    A.  I don't remember.  I'd have to look it up, sir. 

       23    Q.  You also see on the front page a story about JFK's Cuba 

       24    Connection. 

       25    A.  Right. 
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        1    Q.  You also see an article where we move down to a 

        2    different -- you're an expert on this, sir.  What size type is 

        3    Tasting Robustos in as compared to JFK's Cuba Connection? 

        4    A.  I'd say Tasting Robustos is probably 12 point type and 

        5    JFK's Cuba probably is 18, 20. 

        6    Q.  And Tasting Robustos; Gregory Hines; following down, 1492, 

        7    The Movie; Collecting Lalique; and then in 12 point type also, 

        8    sir, is Cuba's Best Cigar, is that correct? 

        9    A.  Correct. 

       10    Q.  And after that the words "and much, much more," right? 

       11    A.  Uh-huh. 

       12    Q.  Now look at the title page, sir, the table of contents 

       13    page. 

       14             Do you have that?  September 1992, a quarterly 

       15    magazine. 

       16    A.  Right. 

       17    Q.  Now follow with me, sir, all the way down to No. 62, what 

       18    appears on page 62. 

       19    A.  Right. 

       20    Q.  Do you see that what appears on page 62 is an article 

       21    entitled Dominican Republic Cigars:  America's Favorite? 

       22             Do you see that? 

       23    A.  Yes, sir. 

       24    Q.  But, sir, is it your testimony that when you were 

       25    correlating the cover which said America's Favorite Cigars with 
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        1    the table of contents, you did not correlate the words 

        2    America's Favorite Cigars on the cover with Dominican Republic 

        3    Cigars, America's Favorite in the table of contents?  Is that 

        4    your testimony? 

        5    A.  My testimony is twofold, that in a magazine, in all 

        6    magazines that I'm aware of, they put the true title of the 

        7    magazine on the cover.  That's number one.  And so without 

        8    saying Dominican Republic Cigars, America's Favorite, it 

        9    doesn't correlate with the table of contents. 

       10             And secondly, the table of contents doesn't sequence 

       11    with the cover in that the Dominican Cigars, America's Favorite 

       12    on 62 and the articles about COHIBA are on page 28 and 42, so 

       13    the cover doesn't sequence with the table of contents in 

       14    accuracy or sequence. 

       15    Q.  Because you were confused, you couldn't correlate what 

       16    appears in the table of contents? 

       17             MR. KRINSKY:  Objection. 

       18    A.  I wasn't confused because I went to the table of contents. 

       19    I don't see that the cover is very representative of what is in 

       20    the magazine.  I think it is badly constructed and badly 

       21    designed. 

       22    Q.  Sir, are you in your business familiar with the concept of 

       23    a teaser? 

       24    A.  In what context, sir? 

       25    Q.  Well, in any context, like on a television show where you 
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        1    Q.  Now, if we look at this letter that Mr. Shanken wrote to I 

        2    assume people he thought were reading the magazine, and 

        3    certainly you read it with care, it says, does it not, 

        4    paragraph 4, "I had never realized that cigar lovers were so 

        5    starved for information.  Inside this magazine, you'll discover 

        6    new facts and secrets about cigars." 

        7             Do you see that? 

        8    A.  I do. 

        9    Q.  Does that, sir, refresh your recollection as to that being 

       10    a purpose of Cigar Aficionado? 

       11    A.  It doesn't -- I don't recall it, but it's very clear that 

       12    he states it. 

       13    Q.  Now, sir, you were asked on redirect about some articles 

       14    that appear on Plaintiff's Exhibit 1124C1 or Defendants' 

       15    Exhibit in evidence 715, and I was a little confused, sir. 

       16             Do you have that schedule in front of you? 

       17    A.  I don't think so, sir.  Let me just check. 

       18             Here it is.  I found it.  The one you gave me 

       19    yesterday? 

       20    Q.  Yes, sir, it is.  The exact same. 

       21    A.  Yes, I think I have it, sir. 

       22             Is it PX1124? 

       23    Q.  Right. 

       24             Now, sir, the first article Mr. Krinsky asked you to 

       25    comment on was an article in Forbes magazine on November 15, 
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        1    1977, do you recall that? 

        2    A.  I do. 

        3    Q.  Now, sir, in your direct testimony when you were 

        4    discussing, you were discussing articles beginning on paragraph 

        5    21 of your direct testimony, you said you reviewed 46 articles 

        6    published from '86 through November '92, right?  Is that what 

        7    you said? 

        8    A.  I reviewed all the articles on this page and I reviewed 

        9    articles, I told you this morning, I reviewed all the articles, 

       10    '77, '78, '83, '84 as well. 

       11    Q.  Sir, the second article that Mr. Krinsky showed you, you 

       12    had also read New York Magazine, February of 1978; The 

       13    Economist, the third one, August 20, 1983; the next one, 

       14    Newsweek, July 9, 1984; the next one, Time, July 30, 1984; UPI 

       15    June 29, 1984; Washington Post, February 3, '85; Financial 

       16    Times, September 12, '85; and Miami Herald, December 24, '85. 

       17             You would agree, would you not, sir, those dates are 

       18    all before 1986? 

       19    A.  Yes, sir. 

       20    Q.  And you would agree, would you not, sir, that if we added 

       21    those nine articles, which were the only nine articles 

       22    plaintiff's counsel could find that appeared between 1977 and 

       23    '86 that mentioned COHIBA, that you would have -- 

       24             MR. KRINSKY:  Objection. 

       25    Q.  -- have a somewhat different statistical base in comparing 
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        1    the average number of articles published each year than if you 

        2    excluded them, right? 

        3    A.  Yes. 

        4    Q.  Indeed, sir, if you include those nine articles found 

        5    during those eight years with the 46 that you focus on in your 

        6    testimony, you get 55 articles appearing over a 15-year period, 

        7    right? 

        8    A.  I don't have a pencil and paper in front of me, but that 

        9    sounds accurate. 

       10    Q.  Sir, let me ask you this.  The New York Times is a daily 

       11    newspaper, isn't it, sir? 

       12    A.  Yes, it is, sir. 

       13    Q.  Indeed, daily and Sunday, I think you'd say? 

       14    A.  Daily and weekend. 

       15    Q.  Daily and weekend, but weekend includes in the case of the 

       16    Times both the Saturday and Sunday issue, right? 

       17    A.  Right. 

       18    Q.  And, sir, if you multiply 365, leaving out leap years, by 

       19    15, you get 5,475 issues of the New York Times over that 

       20    15-year period, isn't that correct, sir? 

       21    A.  I will give you the benefit of the doubt and assume that 

       22    your mathematics are correct. 

       23    Q.  And, sir, it is a fact, is it not, that if I take your 

       24    whole list here, that there were mentions of COHIBA, neutral, 

       25    positive or negative, five times in five issues of the 5,475 
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        1    issues of the New York Times over that 15-year period, right? 

        2    A.  Yes, sir. 

        3    Q.  And, sir, you can't tell me sitting here today how many 

        4    articles appeared in those 5,475 issues over that 15-year 

        5    period in the New York Times, can you? 

        6    A.  No, sir.  I don't believe anybody can. 

        7    Q.  I certainly can't. 

        8    A.  Right. 

        9    Q.  Would you agree, sir, just from looking at your New York 

       10    Times today that it contains hundreds of articles? 

       11    A.  I assume so, yes, in the five sections. 

       12    Q.  And maybe if you went to the Sunday New York Times it might 

       13    include well over a thousand articles? 

       14    A.  I can't verify that, but many, many articles for sure. 

       15    Q.  You also know, sir, that Time magazine, Newsweek and, for 

       16    that matter, Business Week, COHIBA isn't mentioned at all over 

       17    the 15 years, right? 

       18    A.  What years would those be? 

       19    Q.  1977 to 1992. 

       20    A.  Right. 

       21    Q.  As a matter of fact, COHIBA doesn't appear once in the 

       22    pages of any article of any issue for Business Week, Fortune, 

       23    U.S. News and World Report, Esquire, Playboy, GQ, does it? 

       24    A.  No, sir. 

       25    Q.  But, sir, it does appear a few times in Time and Newsweek 
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        1    and, if my math is correct, over that 15-year period there were 

        2    780 issues of Time and Newsweek each? 

        3    A.  Right. 

        4    Q.  Now, the Wall Street Journal only appears five times a 

        5    week, right? 

        6    A.  Let's see.  Yes. 

        7    Q.  How many issues of the Wall Street Journal were there over 

        8    those 15 years? 

        9    A.  I'd have to go count them up.  Under your statistical 

       10    model, no product, no brand, no knowledge would have any kind 

       11    of frequency.  It is a ludicrous model. 

       12    Q.  Well, thank you for that observation, sir. 

       13             I am asking questions.  Would you please answer the 

       14    questions I put to you. 

       15             It is fair, is it not, sir, to say that you have no 

       16    idea how many millions of articles were cited, appeared in the 

       17    various publications that are listed here over this 15-year 

       18    period, correct? 

       19    A.  Nobody in the world does. 

       20    Q.  And, sir, it is fair to say that you have nothing to base 

       21    any testimony on that any cigar smoker read any of these 

       22    newspaper articles over that period, do you? 

       23    A.  I have none. 

       24             MR. KIRBY:  I have no further questions, your Honor. 

       25    REDIRECT EXAMINATION 
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        1    BY MR. KRINSKY: 

        2    Q.  Turning to the premiere issue of Cigar Aficionado, I have a 

        3    few questions. 

        4             If we can turn to the table of contents. 

        5    A.  Right. 

        6    Q.  In the table of contents, there is the reference to the 

        7    article about Cuba's COHIBA, is that right? 

        8    A.  Right. 

        9    Q.  Now, is there any article listed in the table of contents 

       10    which has the name of any other brand of cigar appearing in the 

       11    table of contents? 

       12    A.  No, sir. 

       13    Q.  Could we turn to page 42, the article on COHIBA. 

       14    A.  Yes, sir. 

       15    Q.  I am waiting for it to be on the screen.  The Legend of 

       16    COHIBA, The Cigar Lovers Everywhere Dream of Cuba's Finest 

       17    Cigar. 

       18             That is the title of the article on COHIBA, is that 

       19    correct? 

       20    A.  It is, sir. 

       21    Q.  Is there any other title of an article in the magazine 

       22    which includes the name of a specific brand besides this one? 

       23    A.  Not that I could see, sir. 

       24    Q.  If you go to the Tastings article, Robustos Tastings. 

       25    A.  What page is that? 
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        1    Q.  Page 28. 

        2             There is a display there of cigars.  Which would you 

        3    say is the cigar that stands out the most in this display? 

        4    A.  COHIBA. 

        5    Q.  The next page, please.  That is the beginning of the 

        6    article.  Now the next page. 

        7             These are the results of the blind tasting, Robustos 

        8    blind tasting.  The first listed is COHIBA, is that correct? 

        9    A.  Yes, sir. 

       10    Q.  The text is, What More Can We Say About The Cigar That Put 

       11    This Size On The Map.  Is that right? 

       12    A.  Yes, sir. 

       13    Q.  Now, is there any other tastings or rating of cigars in 

       14    this issue other than the one you're looking at right now? 

       15    A.  No, sir. 

       16    Q.  If you turn to page 52.  I'm sorry.  The Tastings article 

       17    precedes the article on COHIBA, is that right? 

       18    A.  I think it precedes it, yes.  It comes before it. 

       19    Q.  Then there is the article on COHIBA.  After the article on 

       20    COHIBA there is this article, Discovering Columbus, a two-page 

       21    spread, and then there is a subtitle, Ridley Scott, COHIBA in 

       22    Hand, Directs, so forth. 

       23    A.  Right. 

       24    Q.  Is there any other article in this magazine which has in 

       25    its subtitle a reference to any other specific brand? 
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        1    A.  No, sir. 

        2    Q.  Going back to the part of the article on COHIBA, page 45, 

        3    and there appear additional ratings of the COHIBA, is that 

        4    correct? 

        5    A.  Let's see.  Yes, it does.  It has the pictures and then it 

        6    has the ratings. 

        7    Q.  That was part of the article on COHIBA, is that right? 

        8    A.  Yes, The Legend of COHIBA. 

        9    Q.  This is all before, everything I have shown you is in the 

       10    first 60 pages of the magazine, is that right? 

       11    A.  Yes, sir. 

       12    Q.  Can we turn to page 63. 

       13             That is where the article on -- page 63 is where the 

       14    article on the Dominican Republic cigars start, right? 

       15    A.  Yes. 

       16    Q.  Does it reference any particular brand in the title? 

       17    A.  No.  It says Cigar Land -- 

       18    Q.  The title -- 

       19    A.  Can I see one thing?  What page is that on? 

       20    Q.  63. 

       21    A.  So here again -- in the cover it says America's Favorite 

       22    Cigar.  In the table of contents it says, Dominican Republic 

       23    Cigars, America's Favorite.  And here it says, Cigar Land.  So 

       24    there are three different titles of the same article. 

       25    Q.  Does this title say that the Dominican cigars are the best 
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        1    in the world? 

        2    A.  One of the world's largest producers of premium cigars.  So 

        3    it is just quantity, not quality. 

        4    Q.  At the very end, there is an article at the end, the JFK 

        5    article, Kennedy, Cuba and Cigars? 

        6    A.  What page is that on, sir? 

        7    Q.  154. 

        8    A.  Right. 

        9    Q.  I believe it goes backwards. 

       10    A.  Yes, right. 

       11    Q.  It begins on 154 and then it continues on 153. 

       12    A.  Right. 

       13    Q.  Why is this done, the first page of the article is 154 and 

       14    the next continues on 153 in the way magazines are constructed? 

       15    A.  I'm not sure.  I'm not sure.  Sometimes publishers like to 

       16    put a high visibility article at the end because people read 

       17    from back to front.  Also, they like to balance out and have a 

       18    major article in the back of the book. 

       19    Q.  This is an article by Pierre Salinger, President Kennedy's 

       20    press secretary? 

       21    A.  Yes. 

       22    Q.  If we can flip to the 153, the continuation of the article. 

       23    There is a reference, I believe, to the third paragraph, a 

       24    reference to COHIBA there. 

       25             "For instance, in 1974, I finally went to Cuba where I 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           853 

             363HEMP2                 Siegel - redirect 

        1    ended up in a long meeting with Castro.  He handed me my first 

        2    COHIBA cigar which at the time was still unavailable to the 

        3    general public." 

        4             Now, do you consider that to be a positive reference 

        5    to COHIBA? 

        6    A.  Yes. 

        7    Q.  Why is that? 

        8    A.  Well, it reinforces that Castro thought so much of his 

        9    cigar he gave it as a special gift to special people that he 

       10    met with. 

       11             MR. KRINSKY:  No further questions. 

       12             MR. KIRBY:  No questions, your Honor. 

       13             THE COURT:  Thank you, sir. 

       14             (Witness excused) 

       15             MR. KRINSKY:  Adargelio Garrido De La Grana. 

       16     ADARGELIO GARRIDO, 

       17         called as a witness by the plaintiff, 

       18         having been duly sworn, testified as follows: 

       19             MR. KRINSKY:  Your Honor, would you like the 

       20    translator, interpreter sworn? 

       21             I believe she is a federally certified translator, 

       22    your Honor. 

       23             MR. KIRBY:  This is, as your Honor will see, a new 

       24    translator, and I think she should be sworn. 

       25             The checking translator has already been sworn. 
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        1             THE COURT:  Please swear the interpreter. 

        2             (Interpreter sworn) 

        3             (Continued on next page) 

        4 
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        1    DIRECT EXAMINATION 

        2    BY MR. KRINSKY: 

        3    Q.  Mr. Garrido, would you please state your name and address 

        4    for the record? 

        5    A.  Adargelio Garrido De La Grana, Edificio 24, apartmento 102, 

        6    Camillo Cienfuegos, Habana Del Este, Cuidad del Habana, Cuba. 

        7    Q.  By whom are you employed? 

        8    A.  Habanos, S.A. 

        9    Q.  What is your position at Habanos, S.A.? 

       10    A.  Legal director and secretary of the Administrative Council. 

       11    Q.  How long have you held this position? 

       12    A.  Since 1994, September. 

       13    Q.  And do you have any responsibilities with respect to 

       14    Cubatabaco? 

       15    A.  Yes. 

       16    Q.  And what is that? 

       17    A.  I am empowered to represent Cubatabaco for all subjects 

       18    relating to it, including industrial and intellectual property. 

       19    Q.  When you say -- 

       20             MR. KIRBY:  Your Honor, can I have the answer read 

       21    back?  I am having a great deal of difficulty hearing the 

       22    interpreter. 

       23             THE COURT:  Yes. 

       24             (Testimony read) 

       25    Q.  When you say how to represent, do you mean as an attorney? 
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        1    A.  Yes. 

        2    Q.  And would you please provide the court with your 

        3    educational and professional history? 

        4    A.  Well, I began my primary studies in the City of Cardenas 

        5    Matanzas. 

        6             THE INTERPRETER::  The interpreter would like to 

        7    clarify a term. 

        8    A.  And I also did my secondary studies and pre-university 

        9    studies there.  After that I began studying in the law school 

       10    of the University of Havana in 1977.  I graduated from law in 

       11    July of 1982. 

       12             I began working at a live stock company called General 

       13    Gusef.  After that I began working at a company called ATM de 

       14    la Industria Ligera.  That was from '83 to '85.  I was a legal 

       15    advisor in both companies. 

       16             I began at the Cubatex Company in 1985. 

       17             In February 1987 I was also legal counsel at Cubatex. 

       18             As I was saying, I began at Cubatabaco in February of 

       19    1987 as legal advisor. 

       20    Q.  When you say as legal advisor, were you the head of the 

       21    department? 

       22    A.  No, a legal advisor.  All attorneys who work in a legal 

       23    group have the title of legal advisor. 

       24    Q.  And you began at Cubatabaco in the legal department I 

       25    believe you said in 1987? 
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        1    A.  Yes, February of '87.  I was a legal advisor until November 

        2    of 1983 when I was named legal director of Cubatabaco. 

        3    Q.  1993 was that, I am sorry? 

        4    A.  November 1993.  And then I went to work at Habanos, S.A. in 

        5    September '94 also as legal director.  And I continue working 

        6    as Habanos, S.A. as a legal director up until this date. 

        7             MR. KRINSKY:  May I approach the witness, your Honor? 

        8             THE COURT:  Yes. 

        9             MR. KRINSKY:  Maybe we can clear all those other 

       10    documents away. 

       11    Q.  Do you recognize this document? 

       12    A.  Yes. 

       13    Q.  What is this? 

       14    A.  It's my written testimony. 

       15    Q.  And there is the Spanish first and then there is the 

       16    English.  Which do you prefer to provide your testimony in, 

       17    Spanish or English? 

       18    A.  Spanish. 

       19    Q.  Now, have you read this testimony? 

       20    A.  Yes. 

       21    Q.  And do you adopt it as your testimony under oath in this 

       22    case? 

       23    A.  Yes. 

       24             MR. KRINSKY:  Your Honor, with respect to exhibits, 

       25    Mr. Garrido makes reference to several exhibits in his 
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        1    testimony -- PX 28, PX 1138 (33), PX 38, PX 84, PX 528, PX 527, 

        2    PX 1252, and then a series of exhibits identified as Appendix 

        3    A, Exhibit 9 of Section D of the Joint Pretrial Order, Appendix 

        4    A, Exhibit 5 of Section D of the Joint Pretrial Order, Appendix 

        5    A, Exhibit 6 of the Joint Pretrial Order. 

        6             Before we get to those appendices the other exhibits 

        7    are documents from the Dominican Republic Trademark Office and 

        8    Authority dealing with trademarks and the appendices or the 

        9    documents referenced by the appendix numbers have to do with 

       10    contracts of Cubatabaco with respect to COHIBA. 

       11             So we offer all of this into evidence, your Honor. 

       12             MR. KIRBY:  If I may have a moment, your Honor. 

       13             THE COURT:  Sure. 

       14             MR. KIRBY:  Your Honor, I believe what is being 

       15    offered are registrations for COHIBA in various countries 

       16    around the world? 

       17             MR. KRINSKY:  No. 

       18             MR. KIRBY:  That is not correct? 

       19             MR. KRINSKY:  I will explain a little more fully, your 

       20    Honor. 

       21             MR. KIRBY:  Can you do it one by one, because I am not 

       22    as fast as you are, Mr. Krinsky.  I need to sort of be able to 

       23    focus on what you are saying. 

       24             MR. KRINSKY:  Mr. Garrido goes through it one by one 

       25    in his testimony.  There are a series of actions in the 
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        1    Dominican Republic, your Honor, involving Cubatabaco and its 

        2    effort to contest other people's registration of COHIBA in that 

        3    country and to obtain the registration for itself. 

        4             What we have here are the decisions of the Trademark 

        5    Office, the Trademark Office in the Dominican Republic about 

        6    those proceedings, some successful ultimately, some not 

        7    ultimately at least at the moment successful. 

        8             I think one of the documents is a registration which 

        9    was obtained by Cubatabaco but most of them are about the 

       10    documents issued by the Trademark Office and the Administrative 

       11    Judicial Authority concerning trademarks in that country.  All 

       12    except the most recent decisions that we obtained are all 

       13    certified in the usual, laborious way of lots of seals, and so 

       14    forth. 

       15             They are offered as proof of the proceedings that have 

       16    undergone -- 

       17             THE COURT:  Let me cut you short. 

       18             I will admit them. 

       19             MR. KRINSKY:  Thank you, your Honor. 

       20             MR. KIRBY:  Thank you, your Honor. 

       21             THE COURT:  And when I say the "them," I am talking 

       22    about the exhibits which are referred to in what is now Court 

       23    Exhibit 14. 

       24             MR. KRINSKY:  Excuse me, your Honor, I didn't hear 

       25    you. 
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        1             THE COURT:  14.  That is the direct testimony. 

        2             MR. KRINSKY:  Yes. 

        3    CROSS EXAMINATION 

        4    BY MR. KIRBY: 

        5    Q.  Good afternoon, Mr. Garrido. 

        6    A.  Good afternoon. 

        7    Q.  You have been in court during the course of this trial, 

        8    correct? 

        9    A.  Yes. 

       10    Q.  And let me introduce myself nevertheless. 

       11             My name is John Kirby and I am one of the lawyers who 

       12    represents General Cigar. 

       13             Now, Mr. Garrido, do you read Cigar Aficionado? 

       14    A.  Yes, regularly. 

       15    Q.  And you have read it regularly since the premier issue 

       16    which you have heard discussed in this courtroom, correct? 

       17    A.  Yes. 

       18    Q.  And have you been absent from either Cubatabaco or Habanos 

       19    since you began employment at Cubatabaco in 1987? 

       20    A.  I am sorry, but what does "been absent" mean? 

       21    Q.  Did you have a leave of absence, say, perhaps for paternity 

       22    leave during the period 1987 through today? 

       23    A.  No. 

       24    Q.  Now, sir, you read Cigar Aficionado in English, did you 

       25    not? 
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        1    A.  Sometimes I have with the help of some co-workers, and 

        2    sometimes I would read summaries in Spanish. 

        3    Q.  So, sir, when you testified that you read Cigar Aficionado 

        4    regularly beginning with the premier issue, you did not mean 

        5    that you had personally read each issue, did you? 

        6    A.  No, I did not mean to say that.  What I mean to say is that 

        7    when I read it with the help of some friends or in summary, 

        8    those were the editions that I read. 

        9    Q.  Do you have a regular group of friends who assist you in 

       10    reading Cigar Aficionado? 

       11    A.  Yes. 

       12    Q.  And are they employed by Habanos? 

       13    A.  It depends about what year you are asking me. 

       14    Q.  Are Cubatabaco or all the people who assisted you in 

       15    reading Cigar Aficionado employed by either Cubatabaco or 

       16    Habanos? 

       17    A.  Yes. 

       18    Q.  Now, going back to the premier issue, sir, is that an issue 

       19    that you read in part by yourself or did you receive assistance 

       20    in reading the premier issue? 

       21    A.  The first edition of Cigar Aficionado? 

       22    Q.  Si. 

       23    A.  Yes.  The first issue, yes, I believe I read it.  When I 

       24    asked someone for help when there was some word, a certain word 

       25    that I didn't know and I would say what does this mean. 
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        1    Q.  So is it accurate to say, sir, that beginning with the 

        2    first issue of Cigar Aficionado, you personally read the 

        3    magazine and when you had difficulty with a particular word or 

        4    words, you consulted one of your fellow employees who spoke 

        5    English better than you did, is that right? 

        6    A.  Yes. 

        7    Q.  Now, sir, at the time of the premier issue, you were 

        8    employed by Cubatabaco, is that correct? 

        9    A.  Yes. 

       10    Q.  And, sir, you said that you were a legal advisor, is that 

       11    correct? 

       12    A.  Yes. 

       13    Q.  And you made clear I believe in your direct that that 

       14    didn't mean you were the head lawyer, you were just one of the 

       15    lawyers, is that correct? 

       16    A.  Yes. 

       17    Q.  How many lawyers were there in the legal department at 

       18    Cubatabaco in September of 1992? 

       19    A.  Three including me. 

       20    Q.  Okay. 

       21             And one was the boss, right? 

       22    A.  Yes. 

       23    Q.  And his name was Duran? 

       24    A.  Yes. 

       25    Q.  And the other was who? 
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        1    A.  Tatiana Camacho. 

        2    Q.  Is that a man or a woman? 

        3    A.  A woman. 

        4    Q.  And were you senior in experience to her or junior? 

        5    A.  We were more or less at the same level. 

        6    Q.  And it's a fact, is it not, sir, that you divided up the 

        7    areas of legal responsibility under Mr. Duran and that you, 

        8    among other things, concentrated on intellectual property, 

        9    including trademarks and copyrights, isn't that correct? 

       10    A.  Well, among other subjects I also took care of industrial 

       11    properties in specifically Mexico and Brazil.  I also worked on 

       12    labor issues and contracts in general. 

       13    Q.  Are you finished? 

       14    A.  Yes. 

       15    Q.  To make sure I am clear, sir, apart from what you have just 

       16    told us, you in fact also did handle intellectual property 

       17    matters for Cubatabaco, did you not? 

       18    A.  Regarding Mexico and Brazil, yes. 

       19    Q.  Okay.  What about Europe?  Who handled -- strike that. 

       20             Let me ask you this:  Is there a difference in your 

       21    mind between industrial property and intellectual property? 

       22    A.  Yes. 

       23    Q.  What is industrial property? 

       24    A.  Industrial property includes all of the subjects of 

       25    industrial, such as marks, patents, models, appellation of 
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        1    origin, and then there is intellectual property, like right of 

        2    authorship. 

        3    Q.  So are you familiar with the term copyright, sir? 

        4             THE INTERPRETER::  The interpreter is going to need to 

        5    consult on this term. 

        6             Your Honor, may I have a moment please? 

        7             The interpreter would like to correct a translation 

        8    made previously.  Instead of "rights of authorship" the correct 

        9    translation is "copyright." 

       10             May the question be repeated please. 

       11    Q.  Sir, you make a distinction between industrial property in 

       12    which you include trademarks and intellectual property where 

       13    you put copyrights, is that correct? 

       14    A.  Yes. 

       15    Q.  All right, sir. 

       16             Now, with respect to trademarks, who had the 

       17    responsibility at Cubatabaco for trademarks in Europe? 

       18    A.  Well, Duran as legal director and Tatiana assisted him. 

       19    Q.  Well, Duran had responsibility as legal director for 

       20    everything, right? 

       21    A.  Yes. 

       22    Q.  And so your colleague had responsibility under him for 

       23    Europe, right? 

       24    A.  Yes. 

       25    Q.  And who had responsibility for Asia? 
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        1    A.  Duran as legal director, and sometimes Tatiana would assist 

        2    him. 

        3    Q.  All right. 

        4             What about North America? 

        5    A.  Duran. 

        6    Q.  And who assisted Duran? 

        7    A.  No one. 

        8    Q.  You had specific responsibility for Mexico and Brazil, 

        9    right? 

       10    A.  Yes. 

       11    Q.  And other than Brazil, who had responsibility for the rest 

       12    of South America? 

       13    A.  Duran, and sometimes I would assist him, depending, or 

       14    sometimes Tatiana. 

       15    Q.  Okay. 

       16             And what about within North America, the United 

       17    States? 

       18    A.  What is the question? 

       19    Q.  Who was responsible? 

       20    A.  As I said, Duran. 

       21    Q.  Now, this was true in 1992, correct? 

       22    A.  Yes. 

       23    Q.  Was this also true between 1987 and 1992? 

       24             MR. KRINSKY:  Objection. 

       25             THE COURT:  Overruled. 
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        1    A.  Can you repeat the question? 

        2    Q.  Sir, was it also true between 1987 and 1992 that Mr. Duran 

        3    had the responsibility for the United States with respect to 

        4    intellectual property for Cubatabaco? 

        5    A.  Yes. 

        6    Q.  And was this true also in 1993? 

        7    A.  Yes, until I assumed the legal directorship. 

        8    Q.  Mr. Duran was responsible by himself with no assistance 

        9    from either you or your colleague, is that correct? 

       10    A.  Yes. 

       11    Q.  And when did you first personally become involved -- sir, 

       12    you will forgive me if I sometimes say intellectual property 

       13    meaning trademarks when you are accustomed to calling it 

       14    industrial property. 

       15             I will try and be consistent and I will try to use 

       16    trademarks, but is it true, sir, that until you became legal 

       17    director that you had no responsibility for assisting Mr. Duran 

       18    with respect to intellectual property, trademarks or industrial 

       19    property in the United States? 

       20    A.  Yes. 

       21    Q.  And when you succeeded Mr. Duran, did he retire? 

       22    A.  No, he had not retired. 

       23    Q.  What did Mr. Duran do after you assumed the position of 

       24    legal director for Cubatabaco? 

       25    A.  I don't know. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           867 

             363SEMP3                 Garrido - cross 

        1    Q.  Have you seen or spoken to him since you assumed his job? 

        2    A.  No. 

        3    Q.  Was he fired? 

        4    A.  No. 

        5    Q.  Do you know why he was replaced as legal director of 

        6    Cubatabaco by you? 

        7    A.  Yes. 

        8    Q.  Why? 

        9    A.  Because he left his job definitively. 

       10    Q.  Do you know why he left his job definitively? 

       11    A.  Because he went to Spain and he stayed there, and he never 

       12    returned. 

       13    Q.  Did he go to Spain working for any Cuban government entity? 

       14    A.  I don't think so. 

       15    Q.  Do you know the reason for his leaving Cubatabaco and going 

       16    to Spain? 

       17    A.  No. 

       18    Q.  Did they have a party for him when he left? 

       19    A.  A party?  Where? 

       20    Q.  A farewell party. 

       21    A.  I don't recall. 

       22    Q.  Did he leave suddenly? 

       23    A.  No. 

       24    Q.  You knew in advance he was going to leave? 

       25    A.  No. 
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        1    Q.  Now, sir, you have testified in this proceeding in 

        2    depositions twice, correct? 

        3    A.  Yes. 

        4    Q.  And you testified in your personal capacity and as a 

        5    30(b)(6) witness, is that correct? 

        6    A.  I don't understand what a 30(b)(6) witness means. 

        7    Q.  Were you advised by your counsel that you had been 

        8    designated to testify as a representative of Cubatabaco? 

        9    A.  Yes. 

       10    Q.  And they advised you that you were being designated to 

       11    testify as an official representative of Cubatabaco with 

       12    respect to the use and enforcement of the COHIBA mark in Cuba, 

       13    outside Cuba, and in the United States for all time, correct? 

       14    A.  Well, I don't recall the particular details. 

       15    Q.  Well, sir, you recall testifying under oath, correct? 

       16    A.  Yes, certainly. 

       17    Q.  Did you know that you were testifying under oath as the 

       18    official representative of Cubatabaco with respect to the 

       19    rights -- that is, the use and enforcement of COHIBA -- in 

       20    Cuba, outside Cuba, and in the United States? 

       21    A.  Yes, in a general sense, yes.  I repeat that I don't recall 

       22    the details but, yes. 

       23    Q.  Do you recall the details to this extent, sir:  That you 

       24    were designated to be the person who would testify under oath 

       25    with respect to Cubatabaco's registrations of COHIBA or lack of 
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        1    registration of COHIBA and its trade dress in the United 

        2    States? 

        3    A.  Yes. 

        4    Q.  Now, sir, you filed some declarations -- 

        5             THE INTERPRETER::  Interpreter's correction, the 

        6    interpreter needs to make a correction in Spanish. 

        7    A.  Yes. 

        8             MR. KIRBY:  Are we okay now? 

        9             THE INTERPRETER::  I believe so, counselor, thank you. 

       10    Q.  I am going to show you, sir, a series of documents that 

       11    have designations as exhibits.  The first I am going to show 

       12    you is designated as Defendant Exhibit 649, which appears to be 

       13    a letter from Mr. Michael Krinsky to Mr. Downing at Morgan 

       14    Finnegan with respect to a 30(b)(6) designation. 

       15             Next I am going to show you what has been marked for 

       16    identification as D647, which is a notice of deposition 

       17    pursuant to Federal Rule of Civil Procedure 30(b)(6) that was 

       18    sent to Cubatabaco via its counsel stating that the deposition 

       19    would commence on December 22, 1997. 

       20             Now, sir, if you turn to page 2 of 647 for 

       21    identification, you will see that a number of topics are 

       22    listed, do you see that? 

       23    A.  Yes. 

       24    Q.  And, sir, you see in the letter to Mr. Krinsky that you are 

       25    designated to testify with respect to items 1, 2, 5, 6, 7, 8, 
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        1    objections until we can compare them to our files. 

        2             THE COURT:  They are court papers.  They are in 

        3    whether we like them or not. 

        4             MR. KRINSKY:  The last one is not signed and it is not 

        5    on letterhead. 

        6             THE COURT:  Well I'll take it. 

        7             (Defendant's Exhibits 47, 48, 49 and 50 received in 

        8    evidence) 

        9    CROSS-EXAMINAtION (Continued) 

       10    BY MR. KIRBY: 

       11    Q.  Mr. Garrido, I am also going to put in front of you, with 

       12    some assistance, I hope, Defendants' Exhibits 651, which is a 

       13    declaration purportedly signed by you on November 20, 1997, and 

       14    a declaration dated January 31, 2002. 

       15             Mr. Garrido, I am going to ask you if you have signed 

       16    both of those declarations? 

       17    A.  Yes. 

       18             MR. KIRBY:  I offer 651 and 262, your Honor. 

       19             THE COURT:  They are admitted. 

       20             (Defendant's Exhibits 651 and 262 received in 

       21    evidence) 

       22    BY MR. KIRBY: 

       23    Q.  Mr. Garrido, Exhibit 651 is a declaration, which I assume 

       24    is true, is that correct? 

       25    A.  Yes. 
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        1    Q.  And it describes Cubatabaco's registration of the COHIBA 

        2    mark outside Cuba, correct? 

        3    A.  Outside of Cuba? 

        4    Q.  Outside of Cuba. 

        5    A.  651? 

        6    Q.  651.  I'm sorry.  I apologize. 

        7             651 describes the registration in Cuba and outside of 

        8    Cuba, right? 

        9    A.  Yes. 

       10    Q.  And 262 in evidence further describes Cubatabaco's 

       11    registration of the COHIBA mark outside Cuba, right? 

       12    A.  Yes. 

       13    Q.  And to prepare these declarations you reviewed the files 

       14    and records in the possession of Cubatabaco to put these 

       15    together, correct? 

       16    A.  Yes. 

       17    Q.  Now, I am also, sir, going to hand you a response to a set 

       18    of interrogatories, which is Defendants' 600 for 

       19    identification, and you signed these responses, isn't that 

       20    correct? 

       21    A.  Yes. 

       22    Q.  And the answers are true, are they not? 

       23    A.  Yes. 

       24    Q.  I am going to show you Defendants' Exhibit 212 in evidence, 

       25    sir, and ask you if that is your signature on 212? 
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        1    A.  Yes. 

        2    Q.  Now, Mr. Garrido, you told us that you became legal 

        3    director of Cubatabaco in '93 and of Habanos in 1994, correct? 

        4    A.  Yes. 

        5    Q.  And in 1994 you started research in connection with a 

        6    potential legal action against General Cigar regarding COHIBA, 

        7    right? 

        8    A.  Yes. 

        9    Q.  And that research included communicating with your American 

       10    lawyers, right? 

       11    A.  I'm sorry.  What period are you referring to? 

       12    Q.  I'm talking about the time when your analysis of a 

       13    potential legal action began against General Cigar, which you 

       14    have just said was 1994. 

       15    A.  Yes. 

       16    Q.  And, sir, you used the research that you did to prepare for 

       17    this lawsuit, right? 

       18    A.  Yes. 

       19    Q.  And you wrote a book based on this investigation and 

       20    research, right? 

       21    A.  Yes. 

       22    Q.  And you were aware that the book could be used as an 

       23    exhibit in this action, right? 

       24    A.  No. 

       25    Q.  Do you remember giving a deposition in this case, sir? 
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        1             This one?  (In English) 

        2    Q.  Turn to the page 16651. 

        3             Now, sir, your research for this book you wrote was 

        4    careful and extensive, right? 

        5    A.  Yes. 

        6    Q.  And, sir, you say in this book that "The fascinating task 

        7    of protecting and defending the Cuban cigar brands lends us the 

        8    privilege of learning about their history, rummage around in 

        9    the past, looking for fact, lines of reasoning and proof," 

       10    right?  That is what you said? 

       11             MR. KIRBY:  You don't have to translate it.  He has it 

       12    in front of him in English. 

       13    A.  Yes. 

       14    Q.  Thank you. 

       15             And on page 16653, you state that all of this work is 

       16    the direct result of painstaking research carried out in the 

       17    archives of Cubatabaco and Habanos, S.A., right? 

       18             That is the last sentence. 

       19             MR. KRINSKY:  Is the translator translating the 

       20    questions? 

       21             MR. KIRBY:  No. 

       22             THE INTERPRETER:  The interpreter is confused because 

       23    the previous question -- 

       24             MR. KRINSKY:  The witness is testifying in Spanish, 

       25    your Honor.  He can read the English, but the questions are 
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        1    being translated and the answers are being translated. 

        2             MR. KIRBY:  Your Honor, let me ask Mr. Garrido. 

        3    Q.  Mr. Garrido, you can read this in English, can't you? 

        4    A.  Yes. 

        5    Q.  Thank you. 

        6             Now it says in English exactly what I said it says, 

        7    doesn't it? 

        8    A.  When you read that paragraph? 

        9    Q.  I read the first part of the paragraph, right? 

       10    A.  Yes. 

       11    Q.  Would you read it to me?  It is on that screen, too, in 

       12    front of you. 

       13    A.  Yes, I already read it. 

       14    Q.  Read it out loud. 

       15    A.  In English? 

       16    Q.  Yes. 

       17    A.  I don't think that is a good idea.  My English is very bad 

       18    to be reading it. 

       19    Q.  Would you do your best to read it in English, sir. 

       20    A.  (In English) "All of which is the direct result of 

       21    painstaking research carried out in the archives of Cubatabaco, 

       22    Habanos, S.A., in the Havana Unified Property Registry and most 

       23    of all, using the personal testimonies of many of those 

       24    connected with its 30-year-old history." 

       25    Q.  Thank you. 
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        1             Now, sir, on page 16652 of the book you state, do you 

        2    not, that international -- do you have that page? 

        3    A.  Yes. 

        4    Q.  And you state on that page, do you not, sir, that 

        5    international studies showed that it is very difficult and 

        6    expensive to get a brand recognized in the marketplace? 

        7    A.  Which paragraph?  It's the first one.  I have located it 

        8    now. 

        9    Q.  Yes.  Thank you. 

       10             MR. KIRBY:  It is not necessary for you to translate 

       11    the English. 

       12             MR. KRINSKY:  If the witness would like it translated. 

       13    If not, not. 

       14             THE COURT:  Yes. 

       15    Q.  It does say that, does it not, sir? 

       16    A.  Yes. 

       17    Q.  And, sir, it is true, is it not, that COHIBA was virtually 

       18    unknown before 1982, correct? 

       19    A.  No.  No, that's not true. 

       20    Q.  Is it true, sir, that COHIBA was anonymous before 1982? 

       21    A.  What do you mean by anonymous? 

       22    Q.  Whatever the translator told you it meant. 

       23    A.  And you said anonymous.  No. 

       24    Q.  It's true, is it not, that before 1982 COHIBA was not 

       25    marketed internationally? 
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        1    A.  Yes, that's true. 

        2    Q.  Now, sir, I am going to ask you to turn to page 16715 of 

        3    your book and ask you, sir, to look at the last full paragraph 

        4    in the left-hand column, beginning 16 -- 

        5    A.  One seven? 

        6    Q.  16715. 

        7             Are you there? 

        8    A.  No.  No. 

        9    Q.  Do you need help in getting to page 16715? 

       10    A.  1675? 

       11    Q.  16715. 

       12    A.  I'm there. 

       13    Q.  Are you there at the last paragraph on the left-hand 

       14    column, beginning "an extraordinary?" 

       15             Are you there?  Do you see that? 

       16    A.  Yes. 

       17    Q.  And you see that it says, "An extraordinary moment in the 

       18    history of this mythical product took place from 1982 onwards, 

       19    when COHIBA broke its anonymity and began to be marketed 

       20    internationally." 

       21    A.  Yes. 

       22    Q.  Now, sir -- 

       23             MR. KIRBY:  Your Honor, I am reminded that while the 

       24    entire book I believe was proffered that we objected to it on 

       25    hearsay grounds.  I believe the court admitted it over 
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        1    objection.  But for purposes of the record and for convenience, 

        2    I would like to introduce the pages that we have just read as 

        3    670, 671, 656 and 677. 

        4             THE COURT:  They will be admitted. 

        5             MR. KIRBY:  Thank you, your Honor. 

        6             (Defendant's Exhibits 670, 671, 656 and 677 received 

        7    in evidence) 

        8    BY MR. KIRBY: 

        9    Q.  Now, Mr. Garrido, you agree that a Cuban company has always 

       10    had the right to register trademarks in the United States, 

       11    don't you? 

       12             MR. KRINSKY:  Objection, your Honor.  He is asking for 

       13    the current mental impression of an attorney who has been 

       14    working on this case.  It is privileged. 

       15             THE COURT:  Overruled. 

       16    A.  Yes. 

       17    Q.  And it is also your understanding, sir, is it not, that a 

       18    Cuban national has always had the right to bring a lawsuit in 

       19    the United States in order to enforce and protect trademark 

       20    rights, correct? 

       21             MR. KRINSKY:  Same objection, your Honor. 

       22             THE COURT:  Overruled. 

       23    A.  Yes. 

       24    Q.  And it is also your understanding, sir, is it not, that a 

       25    Cuban national has always had the right to participate in 
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        1    proceedings which would include an opposition and cancellation 

        2    proceeding before the United States Trademark Trial and Appeal 

        3    Board? 

        4    A.  Yes. 

        5             MR. KRINSKY:  Your Honor, before the answer, just so 

        6    not to be repetitive, just to object to the whole line of 

        7    questioning. 

        8             THE COURT:  Overruled. 

        9    Q.  I believe there is an answer to the question, is that 

       10    correct, and the answer was "si?" 

       11    A.  Could you repeat that?  I don't understand.  I'm sorry. 

       12             MR. KIRBY:  Let's try to avoid that. 

       13             Madam reporter, may I inquire as to whether you had an 

       14    answer to the last question?  Thank you very much. 

       15    Q.  Now, sir, it is true, is it not, that Cubatabaco first 

       16    applied to register the mark COHIBA in Cuba in 1969, correct? 

       17    A.  Yes. 

       18    Q.  And from that point on, you began, Cubatabaco began an 

       19    arduous task of international protection resulting in the 

       20    establishment of up to 260 national registers, isn't that 

       21    correct? 

       22    A.  Yes. 

       23    Q.  And then Cubatabaco applied to register in Cuba the mark 

       24    COHIBA with the typeface in block capital letters in 1972, 

       25    correct? 
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        1    A.  Yes. 

        2    Q.  And that registration, which, by the way, for the record, 

        3    is set forth in your declaration, is certificate No. 111059, 

        4    was issued on July 1, 1980, correct? 

        5    A.  Yes. 

        6    Q.  And since that 1980 Cuban registration of COHIBA, 

        7    Cubatabaco has had a policy of protecting its COHIBA mark 

        8    internationally, right? 

        9    A.  Yes, but also before the '60s also. 

       10    Q.  Before the what? 

       11    A.  It's like I responded to your previous question. 

       12    Q.  Did you say before the '60s? 

       13    A.  No, I was referring to the end of the '60s.  We were 

       14    requesting this towards the end of the '60s and, if I am not 

       15    mistaken, in '70 and '80.  We did not begin registering them in 

       16    the '80s internationally. 

       17    Q.  Thank you. 

       18             Now, during the 1970s and '80s, Cubatabaco registered 

       19    the COHIBA word mark in numerous foreign countries, didn't it? 

       20    A.  Yes. 

       21    Q.  I am going to put in front of you D78 for identification. 

       22    I ask you if that is a list -- 

       23    A.  Yes. 

       24    Q.  If I could finish the question: 

       25             -- of these registrations? 
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        1             THE INTERPRETER:  Will you repeat it for the 

        2    interpreter?  I didn't hear the end of the question. 

        3             MR. KIRBY:  Of these registrations. 

        4    A.  I'm sorry, but I don't understand. 

        5    Q.  We will try again. 

        6             D78, you have that in front of you? 

        7    A.  Yes. 

        8    Q.  That, according to your testimony, your deposition, is a 

        9    list of COHIBA design marks around the world, is that correct? 

       10    A.  Yes, dated 1/2/2001. 

       11    Q.  So your point is that that was the list as of that date, is 

       12    that right? 

       13    A.  Yes. 

       14    Q.  And D79 is a list of COHIBA word marks around the world as 

       15    of January 2, 2001, right? 

       16    A.  Yes. 

       17    Q.  And Cubatabaco has also registered the COHIBA trade dress 

       18    in Cuba and in numerous foreign countries, hasn't it? 

       19    A.  Are you referring to the design? 

       20    Q.  I'm referring to the yellow, the black, the pattern, the 

       21    dress that you put around the product, that's registered in 

       22    Cuba and many countries around the world, isn't it? 

       23    A.  Yes, the design includes all of those colors. 

       24    Q.  The question is, have you registered that design in many 

       25    countries around the world? 
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        1    A.  Yes. 

        2    Q.  And that's the design that Cubatabaco uses today for the 

        3    COHIBA cigar manufactured in Cuba, right? 

        4    A.  Yes. 

        5    Q.  And, sir, as a matter of fact, according to your 

        6    declaration, which is 651 in evidence, Cubatabaco has 

        7    registered COHIBA in 115 countries around the world as of 

        8    November 20, 1997, right? 

        9    A.  As of November 20, 1997? 

       10    Q.  Yes. 

       11    A.  I'm sorry, but I don't understand. 

       12    Q.  Look at your declaration which bears that date, paragraph 

       13    4. 

       14    A.  That has the date of November 20, 1997.  OK.  Yes. 

       15    Q.  OK.  Now it's also true, is it not, sir, that Cubatabaco 

       16    has protected the COHIBA mark by opposing registrations 

       17    petitioning to cancel registrations and filing suits outside 

       18    the United States, has it? 

       19    A.  Yes. 

       20    Q.  And in your direct testimony in this case, sir, you state 

       21    that Cubatabaco applied to register COHIBA in 1984 in class 10 

       22    in the Dominican Republic, right? 

       23    A.  Yes. 

       24    Q.  And in the Dominican Republic, class 10 is for cigars and 

       25    other manufactured tobacco products, right? 
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        1    A.  Yes. 

        2    Q.  And you state in your direct testimony that Cubatabaco's 

        3    class 10 application was rejected because it conflicted with 

        4    the prior registration, right? 

        5    A.  Yes. 

        6    Q.  Now, Cubatabaco did not move to cancel that earlier 

        7    registration at that time in the Dominican Republic, did it? 

        8    A.  Not that I know of. 

        9    Q.  And in later that year, however, Cubatabaco did apply to 

       10    register COHIBA in the Dominican Republic in class 1, right? 

       11    A.  Yes. 

       12    Q.  And class 1 in the Dominican Republic covers all tobacco, 

       13    right? 

       14    A.  Yes. 

       15             (Continued on next page) 

       16 

       17 

       18 

       19 

       20 

       21 

       22 

       23 

       24 

       25 
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        1    Q.  And Cubatabaco did not do anything else with respect to 

        2    COHIBA in the Dominican Republic from that time until 1994, did 

        3    it? 

        4    A.  Not that I know of. 

        5    Q.  And in 1994 you were the legal director of Habanos, right? 

        6    A.  Yes. 

        7    Q.  And also had the power to act for Cubatabaco, right? 

        8             MR. KRINSKY:  Objection, it misstates his prior 

        9    testimony. 

       10             THE COURT:  Forgive me?  I didn't hear it. 

       11             MR. KIRBY:  I will try again and see if I can obviate 

       12    the necessity. 

       13    Q.  In 1994 you had the power to act in legal matters relating 

       14    to trademarks for Cubatabaco, didn't you? 

       15    A.  After September '92. 

       16    Q.  After September '94? 

       17    A.  Yes. 

       18    Q.  And before September '94 you were actually the legal 

       19    director, right? 

       20    A.  Yes. 

       21    Q.  And in September '94 you became legal director of Habanos, 

       22    right? 

       23    A.  Yes. 

       24    Q.  Did you stay in the same building? 

       25    A.  Yes. 
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        1    Q.  Did you stay in the same office? 

        2    A.  Yes. 

        3    Q.  Now, in 1994 -- excuse me, in 1996, 2 years later, 

        4    according to your direct testimony you learned that Montecristi 

        5    was manufacturing cigars under the COHIBA mark, correct? 

        6    A.  Yes. 

        7    Q.  And Montecristi was a Dominican company, according to your 

        8    testimony, owned by Julio Perez Gonzalez, correct? 

        9    A.  Yes. 

       10    Q.  And you learned that he was selling these cigars in the 

       11    United States, right? 

       12    A.  On what date? 

       13    Q.  In 1996. 

       14    A.  Yes, after having read Cigar Insider, yes. 

       15    Q.  In June of 1996? 

       16    A.  Yes, I believe so. 

       17    Q.  I think that is what you testified on your direct 

       18    testimony, wasn't it? 

       19    A.  Yes. 

       20    Q.  And, sir, you also read in that article that Mr. Gonzalez, 

       21    and the company Montecristi, was making 1.6 million COHIBAs per 

       22    year and that most were exported with the United States being a 

       23    major source of the business, right? 

       24    A.  Yes. 

       25    Q.  Now, sir, the Montecristi COHIBA cigars had the same trade 
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        1    dress as the Cuban COHIBA cigars, did they not? 

        2    A.  Yes. 

        3    Q.  Now, that trade dress was registered in the United States, 

        4    wasn't it? 

        5    A.  Yes, the design was registered in the United States. 

        6    Q.  By design, sir, so that we don't have a translation 

        7    difficulty or a testimonial difficulty -- 

        8             MR. KRINSKY:  I think there is a disagreement about 

        9    the translation, your Honor. 

       10             MS. MICHALEWICZ:  Considering trade dress is a very 

       11    important term in -- 

       12             THE COURT:  You can confer with counsel at any time 

       13    you want. 

       14             MR. KIRBY:  Your Honor, I would recall, and perhaps I 

       15    don't know if we can do this by testimony or not, I asked Mr. 

       16    Garrido on the stand here what he meant by design and he 

       17    testified it was the yellow and black, it was everything that 

       18    was dressed in, and my understanding is the word used to 

       19    describe that in Spanish is "diseno de empaque" or 

       20    "involtorio."  And that is translated as trade dress and, 

       21    indeed, that was the way trade dress -- 

       22             THE COURT:  Mr. Garrido, what do you understand trade 

       23    dress to be? 

       24             THE WITNESS:  My understanding is that trade dress is 

       25    the "habilitacion," that is to say everything which 
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        1    distinguishes a container.  There are many more things that are 

        2    protected in a container beyond the COHIBA design, that is why 

        3    every time I am asked about the trade dress if the trade dress 

        4    is registered I say, yes, the design is registered. 

        5             THE COURT:  What do you mean by design? 

        6             THE WITNESS:  And that includes the colors. 

        7             THE COURT:  What do you mean by the design is 

        8    registered? 

        9             THE WITNESS:  Your Honor, the design is the paper with 

       10    the COHIBA mark which has an orange strip on the bottom, and 

       11    the color scheme on the top is black and white.  There is a 

       12    golden indian, and there is a white area between the two 

       13    sections -- 

       14             THE COURT:  I quit.  I give up. 

       15             MR. KRINSKY:  Perhaps we can clarify and just show him 

       16    something and he can point to it. 

       17             THE COURT:  I quit. 

       18             Your witness. 

       19             MR. KIRBY:  That doesn't seem fair. 

       20    A.  Please, can I have a COHIBA design? 

       21             MR. KRINSKY:  That would solve it, your Honor. 

       22             MR. KIRBY:  Do you want to give us one?  I don't 

       23    possess that. 

       24             MR. KRINSKY:  Perhaps if the witness uses these 

       25    photographs he can identify what he means by each of those 
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        1    That is what I was trying to clarify just now.  In the case of 

        2    Petaco the design coincides with the trade dress.  In the case 

        3    of the boxes, only the paper is used, and we have not 

        4    registered the rest of that package. 

        5             But to avoid confusion, if by trade dress we are 

        6    referring to that packaging, okay. 

        7    Q.  Okay. 

        8             Let me ask you this, sir:  Did you ever obtain a 

        9    Montecristi COHIBA cigar as they were manufactured and sold in 

       10    1996? 

       11    A.  Yes. 

       12    Q.  And you saw them in the packaging in which they were sold, 

       13    is that correct? 

       14    A.  Yes. 

       15    Q.  And, sir, was that packaging the same as packaging in its 

       16    design that is used by Cubatabaco for its COHIBAs? 

       17    A.  Yes. 

       18    Q.  And, sir, is that design used now by Cubatabaco and 

       19    Montecristi for COHIBAs registered in the United States of 

       20    America? 

       21    A.  Could you please repeat the translation, because I didn't 

       22    understand it.  I am sorry. 

       23    Q.  Let's try again. 

       24             The design which you have identified on page 128 of 

       25    your book, do you know what I am talking about? 
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        1    A.  Yes. 

        2    Q.  And the design which you say was the same used by 

        3    Montecristi, do you understand what I am talking about? 

        4    A.  Yes. 

        5    Q.  Is that design registered in the United States Trademark 

        6    Office? 

        7    A.  Yes. 

        8    Q.  And it has been registered in one form or another in the 

        9    United States Trademark Office since 1984, isn't that correct? 

       10    A.  Yes. 

       11    Q.  Now, I am going to show you -- 

       12             MR. KIRBY:  I am going to offer into evidence 

       13    Defendant Exhibit 76, which is a two-page or three-page copy in 

       14    black and white of U.S. Trademark Electronic System report for 

       15    the word mark Behike containing on page 3 a depiction of trade 

       16    dress.  And I offer Defendant Exhibit 215, which is a February 

       17    '85 United States biohistory application for Behike, which 

       18    contains again in black and white various depictions of the 

       19    trade dress. 

       20             I am going to offer as Exhibit 75 a United States 

       21    trademark search report for Behike containing a description of 

       22    the mark with lines as the colors of yellow and gold. 

       23             And Defendant Exhibit 216, which is a 1988 United 

       24    States application file history for Behike again containing the 

       25    trade dress. 
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        1             I will put those in front of the witness and offer 

        2    them. 

        3             THE COURT:  They are admitted. 

        4    Q.  Now, sir, you did not take any action in the United States 

        5    against Montecristi for selling COHIBA cigars in the trade 

        6    dress registered to Cubatabaco, did you? 

        7    A.  Not in the United States. 

        8    Q.  And you are aware, sir, that General Cigar brought an 

        9    infringement action against a company called GDM and that the 

       10    attorneys for Cubatabaco actually attended the hearings before 

       11    this court, correct? 

       12    A.  Yes. 

       13    Q.  And, sir, you are aware that apart from Montecristi and 

       14    GDM, that other companies are selling counterfeit COHIBA cigars 

       15    in the yellow and black trade dress in the United States, 

       16    right? 

       17    A.  No. 

       18    Q.  Sir, you read Cigar Aficionado you told us. 

       19    A.  Yes. 

       20    Q.  And, sir, you are aware, are you not, that Cigar Aficionado 

       21    carries articles about counterfeit COHIBAs being sold in the 

       22    United States, aren't you? 

       23    A.  Yes. 

       24    Q.  Indeed, you have read an article by Mr. Suckling from Cigar 

       25    Aficionado entitled "Not the real thing, counterfeits of the 
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        1    top Cuban brands are flooding the market," which appeared in 

        2    Cigar Aficionado, haven't you? 

        3    A.  Yes. 

        4    Q.  Sir, that article appeared in the summer of 1994, didn't 

        5    it? 

        6    A.  Yes, I believe so. 

        7    Q.  And, sir, if you look at the first page of that article it 

        8    describes Mr. Suckling's purchase of Lanceros carrying the 

        9    proper yellow, white and black COHIBA band, do you see that? 

       10    A.  Yes. 

       11    Q.  And did you read this article all the way through, sir? 

       12    A.  I believe so. 

       13    Q.  So you saw when you got to the end that there is a 

       14    quotation from Mr. Oscar Boruchin, owner of Mike's Cigars in 

       15    Miami, saying "We are often offered them.  As a matter of fact, 

       16    it's getting difficult to tell which cigars are real and which 

       17    are counterfeit." 

       18             You read, did you not, and I will put the question, 

       19    Mr. Boruchin saying "We are often offered them" -- and he is 

       20    the owner of Mike's Cigars in Miami.  "As a matter of fact, 

       21    it's getting difficult to tell which cigars are real and which 

       22    are counterfeit.  The forgers are so good that it's hard to 

       23    tell.  It is unbelievable." 

       24             Do you see that? 

       25    A.  Yes. 
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        1    Q.  And you read that at the time it's published in the summer 

        2    of 1994, right? 

        3    A.  Perhaps a little later. 

        4    Q.  Sir, you actually refer to this particular article in your 

        5    book, don't you? 

        6    A.  Yes. 

        7    Q.  And you draw the conclusion in your book that according to 

        8    this article COHIBA is the most highly faked cigar in the 

        9    world, right? 

       10    A.  That is what the articles say. 

       11             MR. KIRBY:  Now I am going to introduce 266 and 267 

       12    for identification. 

       13             Looking at 667 does that trade dress remind you of 

       14    anything? 

       15             THE WITNESS:  Yes. 

       16    Q.  What does it remind you of? 

       17    A.  Our COHIBAs. 

       18    Q.  Is it the same trade dress as your COHIBA? 

       19    A.  Not exactly. 

       20    Q.  And the difference is? 

       21    A.  Instead of some white squares there are some dots, some 

       22    circles. 

       23    Q.  Does it infringe your trade dress? 

       24    A.  Yes. 

       25    Q.  Does the box look familiar? 
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        1    A.  Yes. 

        2    Q.  Does it look like your COHIBA Robusto box? 

        3    A.  The shape of the box does and the word COHIBA, but the 

        4    indian is distorted and it's not lacquered. 

        5    Q.  It's not lacquered? 

        6    A.  Lacquered. 

        7    Q.  Does it infringe your trade dress rights, sir? 

        8    A.  Yes. 

        9    Q.  Does the trade dress in D666 and 667 infringe -- excuse me, 

       10    does the trade dress in 666 and 667 -- strike that.  I am 

       11    sorry, you already answered that. 

       12             Each of these products set out in 667 and 666 indicate 

       13    a country of origin, do they not? 

       14    A.  This one does.  667 says Dominican Republic, and the box 

       15    also says "Tabacos Dominicos." 

       16    Q.  Now, sir, neither Cubatabaco or Habanos has ever brought 

       17    suit against any counterfeiter of the trade dress of Cubatabaco 

       18    despite the fact that counterfeiters were flooding the United 

       19    States market, have you? 

       20    A.  Not in the United States. 

       21    Q.  And you are aware, sir, are you not, that General Cigar 

       22    brought an infringement suit against COHIBA de Dominica, right? 

       23    A.  Dominica, Dominican Republic, yes. 

       24    Q.  Thank you. 

       25             Thank you for the correction for my mispronunciation, 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           900 

             363SEMP5                 Garrido - cross 

        1    sir. 

        2             And that was in the United States, right? 

        3    A.  Yes. 

        4    Q.  And you also know that General Cigar brought an 

        5    infringement lawsuit against an individual called Kevin Moda, 

        6    aren't you? 

        7    A.  I believe so. 

        8    Q.  And an individual called Elirazia Khashani? 

        9    A.  I believe so, yes, also. 

       10    Q.  Now, I take it Cubatabaco and Habanos have not brought 

       11    suits against those people in the United States for infringing 

       12    Cubatabaco's intellectual property rights, have they? 

       13    A.  Yes. 

       14    Q.  Now, sir, it is a fact, is it not, that Cubatabaco 

       15    considered registering the COHIBA mark in the United States as 

       16    early as July 1983? 

       17    A.  Yes. 

       18    Q.  And at that time Cubatabaco communicated with its United 

       19    States intellectual property counsel? 

       20    A.  Yes. 

       21    Q.  And that intellectual property counsel was a firm called 

       22    the Lackenbach Siegal firm, isn't it? 

       23    A.  Yes. 

       24             MR. KIRBY:  Your Honor, I am offering 276 and 276A for 

       25    identification.  They are copies of the privilege logs, of the 
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        1    supplemental privilege log provided by plaintiffs in this 

        2    litigation. 

        3             THE COURT:  They are admitted. 

        4    Q.  Now, sir, the Lackenbach firm conducted a search of the 

        5    United States Patent and Trademark Office records for the mark 

        6    COHIBA in August 1984, didn't it? 

        7    A.  Yes. 

        8             MR. KIRBY:  I am going to offer the copy of that 

        9    search report as D77. 

       10             THE COURT:  It's admitted. 

       11    Q.  And the Lackenbach search showed that General Cigar owned 

       12    the registration for the COHIBA mark in the United States, 

       13    right? 

       14    A.  Yes. 

       15             MR. KIRBY:  I am going to offer Defendant 276B, which 

       16    is plaintiff's privilege log dated April 24, 2000. 

       17             THE COURT:  It's admitted. 

       18    Q.  And the Lackenbach law firm informed Cubatabaco that 

       19    General Cigar owned the registration for COHIBA in the United 

       20    States in August 1984, correct? 

       21             MR. KRINSKY:  Objection, privilege. 

       22             THE COURT:  Sustained. 

       23    Q.  Let me ask you, sir, to look at the Defendant's 212 in 

       24    front of you, sir -- 

       25    A.  202? 
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        1    Q.  212, the answers to interrogatories that you signed.  Do 

        2    you have that? 

        3    A.  Yes, I do but I am looking for it. 

        4             Here it is. 

        5    Q.  I refer you to the answer to interrogatory number 43, sir. 

        6             Do you have that, sir, in front of you? 

        7    A.  Yes. 

        8    Q.  Now, sir -- 

        9             MR. KRINSKY:  Are we talking of 33 or 43?  I am sorry, 

       10    33 flashed on the screen. 

       11             MR. KIRBY:  I could talk about either of them.  Right 

       12    now I am talking about 43. 

       13             Your Honor, I was never made to handle cases with this 

       14    many documents. 

       15             I apologize, your Honor, I am looking for a particular 

       16    page. 

       17             I would be lost without Mr. Yoshida, your Honor.  I 

       18    apologize. 

       19             THE INTERPRETER::  Your Honor, at some point soon the 

       20    interpreter is going to need a break.  I don't know if this is 

       21    a convenient time. 

       22    Q.  Let me ask you another question, sir.  There is no question 

       23    pending. 

       24             When did you personally first become aware that 

       25    General Cigar owned the registration for the mark COHIBA in the 
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        1    United States? 

        2    A.  That was at the end of the '80s, '88 or '89.  I couldn't 

        3    tell you exactly, but it was at the end of the '80s. 

        4    Q.  Now, sir, Cubatabaco actually learned that the mark had 

        5    been registered by General Cigar in 1984, did it not? 

        6    A.  Yes. 

        7    Q.  And you learned that because the Lackenbach firm told you, 

        8    right? 

        9    A.  Yes. 

       10             MR. KIRBY:  Your Honor, I don't want to play games. 

       11    That is the exact same question that I asked 5 minutes ago and 

       12    it was objected to on grounds of privilege which required me to 

       13    go search for the deposition, which has occupied an inordinate 

       14    amount of time for which I apologize to the court, but I didn't 

       15    have to make the search if this objection which counsel should 

       16    know had been waived. 

       17             MR. KRINSKY:  The objection -- 

       18             THE COURT:  We will have a five-minute recess. 

       19             MR. KIRBY:  Thank you, your Honor. 

       20             (Recess) 

       21             (Continued on next page) 

       22 

       23 

       24 

       25 
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        1             MR. KIRBY:  May I, your Honor? 

        2             THE COURT:  Yes, sir. 

        3    BY MR. KIRBY: 

        4    Q.  Mr. Garrido, within a few months after Cubatabaco learned 

        5    of General Cigar's registration of COHIBA, Cubatabaco filed an 

        6    application in Cuba for Behike, correct? 

        7    A.  Yes, Cubatabaco did file an application to register Behike 

        8    in Cuba.  But as far as the date being before or after, I don't 

        9    know. 

       10    Q.  Well, let me see if I can refresh your recollection by 

       11    putting in front of you Plaintiff's Exhibit 945, and I refer 

       12    you to the portion that is highlighted. 

       13             Does that refresh your recollection, sir, that the 

       14    application was filed in Cuba on November 20, 1984? 

       15    A.  Yes. 

       16    Q.  And you agree, do you not, that Cubatabaco learned from the 

       17    Lackenbach firm that General Cigar owned the COHIBA 

       18    registration in the United States in August of 1984, right? 

       19             THE INTERPRETER:  Can that question be repeated for 

       20    the interpreter, please? 

       21             MR. KIRBY:  Your Honor, may the reporter read it, 

       22    please. 

       23             THE COURT:  Yes. 

       24             MR. KIRBY:  Thank you. 

       25             (Record read) 
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        1    A.  I don't remember exactly what month, but it was in '84. 

        2    Q.  Do you have a copy of your deposition in front of you, sir? 

        3    A.  Yes. 

        4    Q.  For the moment, sir, we will just leave it at '94 -- excuse 

        5    me, '84.  At least I can leave it in the right year. 

        6             And, sir, it's true, is it not, that after filing that 

        7    application for Behike in Cuba on November 22, 1985, the 

        8    Cubatabaco filed a U.S. application to register that same 

        9    design with Behike based on the corresponding Cuban 

       10    application, right? 

       11    A.  Yes. 

       12    Q.  And that trade dress that was associated with Behike in the 

       13    Cuban application and the corresponding U.S. application filed 

       14    three months later was, included what is used in other 

       15    countries as the COHIBA trade dress, didn't it? 

       16    A.  Yes. 

       17    Q.  And the reason that Cubatabaco filed the application in the 

       18    United States for this trade dress in connection with Behike 

       19    three months after filing an application in Cuba was because 

       20    General Cigar owned the COHIBA word mark in the United States, 

       21    right? 

       22             MR. KRINSKY:  Objection. 

       23             THE COURT:  Overruled. 

       24    A.  I can't respond to that.  I don't know what motivated 

       25    Cubatabaco at that time. 
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        1    Q.  Sir, when your deposition was taken on June 7, 2000, you 

        2    were asked that question, right? 

        3    A.  If I am not mistaken, yes. 

        4    Q.  And do you remember what answer you gave then? 

        5    A.  Not exactly.  No. 

        6    Q.  But you do remember -- do you remember that you gave an 

        7    answer as to why Cubatabaco did it when your deposition was 

        8    taken? 

        9    A.  I believe so. 

       10    Q.  But as you are sitting here today you are telling us that 

       11    you don't know why Cubatabaco did it, is that right? 

       12    A.  Yes, I'm telling you that because I was not there at that 

       13    time and I have no direct information. 

       14    Q.  Well, sir, as I understand your testimony, you weren't 

       15    responsible for or involved in Cubatabaco trademarks in any way 

       16    in the United States prior to 1994, right? 

       17    A.  Yes. 

       18    Q.  But you did a lot of investigation and you wrote a book on 

       19    the subject of COHIBA, didn't you? 

       20    A.  Yes. 

       21    Q.  And you testified in this case as the representative of 

       22    COHIBA, right? 

       23    A.  Yes. 

       24    Q.  I am going -- 

       25             MR. KRINSKY:  You misspoke.  Representative of COHIBA. 
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        1             MR. KIRBY:  You're right.  I did.  It is Cubatabaco. 

        2    Q.  Now, sir, I am going to ask if you remember being asked, at 

        3    page 303, on June 7, 2000, the following question and giving 

        4    the following answers: 

        5             "Going back to 28A and B again, which are the 

        6    registrations that you obtained in the mid '80s, why did you 

        7    want to protect this trade dress in the United States?" 

        8             And you answered:  "Because since they have already 

        9    taken hold of the mark, to prevent them from taking hold of the 

       10    design.  I already said it." 

       11    "Q   When you say 'they,' you mean General Cigar and Culbro, is 

       12    that correct? 

       13    "A   Of course." 

       14             Do you remember being asked those questions and giving 

       15    those answers, sir? 

       16    A.  Yes. 

       17    Q.  And was that answer true when you gave it? 

       18    A.  Well, when I said that answer, that was an assumption about 

       19    why, because the design wasn't registered and had to be 

       20    protected, period.  But I really had no knowledge as such about 

       21    the trademark in the United States at that time because I 

       22    wasn't involved in it and that's what I was trying to say right 

       23    now. 

       24             You are asking me what I knew.  If you were to ask me 

       25    what do you think, what do you believe, speculate, I might say 
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        1    that.  But I was not there and I did not form part of that at 

        2    that time. 

        3    Q.  Are you finished? 

        4    A.  Yes. 

        5    Q.  Now, sir, when you were asked that question and gave that 

        6    answer in 2000, you didn't say that you didn't know but you 

        7    would speculate, did you? 

        8    A.  No. 

        9    Q.  And you didn't say this is what I assume, did you? 

       10    A.  No. 

       11    Q.  And you didn't say this is what I believe, did you? 

       12    A.  Right. 

       13    Q.  And indeed, sir, it is true, is it not, that prior to 1994, 

       14    according to you, you have no personal knowledge of anything to 

       15    do with Cubatabaco and COHIBA in the United States, right? 

       16    A.  Yes, that's right. 

       17    Q.  And everything you're testifying to prior to 1994 is 

       18    information that you obtained as a result of your investigation 

       19    and interviews to write a book for this lawsuit, to answer 

       20    interrogatories in this lawsuit, and to testify as the 

       21    representative of Cubatabaco in this lawsuit, right? 

       22    A.  As far as in this respect, as far as the period from '84 to 

       23    '94 goes, I found out from reading the Cubatabaco files in the 

       24    United States, just as I have testified in my deposition. 

       25    Q.  Are you finished? 
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        1    A.  Yes. 

        2    Q.  Now, sir, after filing for the Behike application in Cuba 

        3    and the United States with the COHIBA trade dress in 1985, 

        4    Cubatabaco did nothing with respect to COHIBA in the United 

        5    States until 1987, did it? 

        6    A.  Yes. 

        7    Q.  And in 1987 Cubatabaco sought a legal opinion as to whether 

        8    a legal action could be brought against Culbro in the United 

        9    States, right? 

       10    A.  Yes, I believe so. 

       11    Q.  In that connection, Cubatabaco sought a legal opinion from 

       12    the Lackenbach firm, right? 

       13    A.  Yes. 

       14    Q.  And what Cubatabaco wanted to know is whether or not it 

       15    could bring an action against General Cigar in the United 

       16    States, right? 

       17             MR. KRINSKY:  Objection. 

       18             THE COURT:  Overruled. 

       19    A.  Yes. 

       20    Q.  And the Lackenbach law firm informed Cubatabaco that in 

       21    November/December 1987 General Cigar had filed a declaration 

       22    under Section 8/15, 8 and 15, of the Lanham Act dated June 

       23    1986, right? 

       24    A.  What does that mean, the objection?  Can you clarify that 

       25    for me? 
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        1    Q.  Sir, take a look at the answers to the interrogatories you 

        2    signed.  This is interrogatory response to No. 33(a)(ii). 

        3             Do you have that? 

        4    A.  No. 

        5             33(a)? 

        6    Q.  33(a)(ii). 

        7    A.  This. 

        8    Q.  And you answered, sir, did you not, "Sometime between 

        9    November 27, 1987, and December 4, 1987, Lackenbach Siegel, as 

       10    attorneys for plaintiff, became aware that defendants had filed 

       11    a declaration under Sections 8 and 15 of the Lanham Act, dated 

       12    June 23, 1986."  Right? 

       13    A.  Yes. 

       14    Q.  Now, Cubatabaco did not commence any type of legal 

       15    proceeding in the United States against General Cigar at that 

       16    time, did it? 

       17    A.  That's right. 

       18    Q.  Now, with respect to General Cigar, as far as you know, 

       19    after your investigation, Cubatabaco did not investigate 

       20    whether it had any legal remedies in the United States between 

       21    1987 and 1994, did it? 

       22    A.  Not that I know of. 

       23    Q.  And, sir, Cubatabaco did take other actions in the United 

       24    States with respect to the COHIBA trade dress, didn't it, 

       25    during that period? 
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        1    A.  I don't understand the question. 

        2    Q.  Sir, in July of 1988 Cubatabaco filed an application in the 

        3    United States to protect an updated version of the COHIBA trade 

        4    dress together with the word mark Behike, spelled B-E-H-I-K-E, 

        5    did it not? 

        6    A.  Yes. 

        7    Q.  And that trade dress, which it protected with the word mark 

        8    Behike in the United States in 1988, is the same black and 

        9    yellow trade dress that Cubatabaco is using today for COHIBA in 

       10    countries around the world other than the United States, is it? 

       11    A.  Yes. 

       12    Q.  And, sir, then outside that period, in August of 1996, 

       13    COHIBA has filed to register that COHIBA trade dress in the 

       14    United States again without any word mark, didn't it? 

       15             THE INTERPRETER:  Without any? 

       16             MR. KIRBY:  Word mark. 

       17    A.  That's right. 

       18    Q.  And, sir, it's true, is it not, that Cubatabaco did this 

       19    because it had adopted a legal strategy to protect Cubatabaco's 

       20    design for COHIBA in countries where COHIBA was not available? 

       21             MR. KRINSKY:  Objection. 

       22             THE COURT:  Overruled. 

       23    A.  Yes. 

       24             MR. KIRBY:  Now I would like to offer Defendants' 217, 

       25    which is Cubatabaco's registration for design only, no words. 
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        1             THE COURT:  It is admitted. 

        2             MR. KIRBY:  Thank you. 

        3             (Defendant's Exhibit 217 received in evidence) 

        4    BY MR. KIRBY: 

        5    Q.  Now, sir, in 1992 you were only the legal advisor to 

        6    Cubatabaco, right? 

        7             MR. KRINSKY:  Objection.  Misstates his testimony. 

        8             THE COURT:  Sustained. 

        9    Q.  Let me try again, sir. 

       10             In 1992 you were a legal advisor to Cubatabaco, isn't 

       11    that correct? 

       12    A.  Correct. 

       13    Q.  And you were one of three? 

       14    A.  Yes. 

       15    Q.  But not the boss? 

       16    A.  Yes. 

       17    Q.  Now, you, sir, were at that time handling COHIBA trademark 

       18    disputes in Brazil and Mexico, weren't you? 

       19    A.  Right. 

       20    Q.  And in 1992 you attended a celebration in November of that 

       21    year in connection with the fifth centennial of the discovery 

       22    of tobacco, didn't you? 

       23    A.  That's right. 

       24    Q.  And how long did that celebration last? 

       25    A.  It lasted around three or four days.  I can't remember 
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        1    exactly. 

        2    Q.  And it's a fact, is it not, sir, that there were only three 

        3    Americans at that celebration? 

        4    A.  I don't know how many Americans attended. 

        5    Q.  Well, did you notice Mr. Marvin Shanken there? 

        6    A.  Yes. 

        7    Q.  And did you notice Mr. James Suckling there? 

        8    A.  I don't recall. 

        9    Q.  You do remember, sir, being introduced to a General Cigar 

       10    representative at that celebration, right? 

       11    A.  Yes. 

       12    Q.  And that was at a party, is that right, sir? 

       13    A.  I don't think that was at the party. 

       14    Q.  Do you remember attending a party outside in the plaza, 

       15    sir? 

       16    A.  Yes. 

       17    Q.  And was it a twilight party? 

       18    A.  The nighttime. 

       19    Q.  Well, was it still light? 

       20    A.  I don't recall exactly. 

       21    Q.  Do you recall looking up and seeing the stars? 

       22    A.  In the beginning or the end of the party? 

       23    Q.  How long were you at the party, sir? 

       24    A.  An hour, an hour and a half, maybe two.  I don't remember 

       25    exactly. 
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        1    Q.  And Cubatabaco was hosting the party, right? 

        2    A.  Yes. 

        3    Q.  And how many representatives of Cubatabaco were at the 

        4    party? 

        5    A.  I can't tell you exactly. 

        6    Q.  Approximately? 

        7    A.  Padron, Anna, Adrianas maybe, Jesus Vasquez, the financial 

        8    director maybe.  I can't tell you exactly, but I guess 

        9    Cubatabaco's administration was very highly represented, of 

       10    course. 

       11    Q.  Including Mr. Duran? 

       12    A.  No.  No. 

       13    Q.  You're pretty sure Mr. Duran wasn't there? 

       14    A.  I don't think he was there.  I'm not that sure, but I don't 

       15    think he was there, because he was outside of the country at 

       16    that time. 

       17    Q.  That is a pretty good basis for assuming he wasn't there. 

       18             What about your colleague from the law department, was 

       19    she there? 

       20    A.  Yes. 

       21    Q.  Now, sir, that party was several months after the premiere 

       22    issue of Cigar Aficionado, right? 

       23    A.  Yes. 

       24    Q.  Now, sir, you have told us that with help from your friends 

       25    at work you read the premiere issue of Cigar Aficionado at 
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        1    about the time it was published, right? 

        2    A.  Yes. 

        3    Q.  And, sir, other than Mr. Duran and your colleague, how many 

        4    other people were in the legal department at Cubatabaco in 

        5    November of 1994? 

        6             MR. KRINSKY:  I believe counsel misspoke about the 

        7    year. 

        8             MR. KIRBY:  I'm sure, Mr. Krinsky, you wouldn't be 

        9    interrupting me if I hadn't.  So let me try again. 

       10    Q.  Let's try November of 1992. 

       11             MR. KIRBY:  And I thank you. 

       12    A.  In '92, just Duran, Tatiana and me. 

       13    Q.  Well, did you have any assistants in the legal department? 

       14    A.  A secretary.  I thought you were asking me about the 

       15    attorneys. 

       16    Q.  I'm sorry, sir.  My question wasn't very clear. 

       17             You had a secretary.  Did you have any other 

       18    assistants? 

       19    A.  One secretary. 

       20    Q.  Do you know what a paralegal is? 

       21    A.  Yes. 

       22    Q.  Did you have paralegals in the law department of Cubatabaco 

       23    in November of '92? 

       24    A.  No. 

       25    Q.  Now, sir, in November of 1992 you could, as you have said, 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           916 

             363HEMP6                 Garrido - cross 

        1    with some help, read English, correct? 

        2    A.  Yes. 

        3    Q.  Even though it's not going to be recorded, it is, I think, 

        4    better practice, Mr. Garrido, if you actually answer the 

        5    question allowed rather than by nodding your head. 

        6    A.  OK.  (In English) 

        7    Q.  Thank you. 

        8             And, sir, at that time you had studied English in 

        9    grade school, right? 

       10    A.  Secondary and pre-university. 

       11    Q.  Secondary and pre-university.  And what about at the 

       12    university, did you continue your studies? 

       13    A.  No, I studied French. 

       14    Q.  And thereafter, sir, I understand that you, subsequent to 

       15    November of '92, you have undertaken further English studies, 

       16    is that correct? 

       17    A.  No. 

       18             MR. KIRBY:  Your Honor, if I may, could I have a look 

       19    at the last question and answer? 

       20             For the witness' benefit, your Honor, may I -- we 

       21    can't project this on the screen so I would like to ask that 

       22    the last question and answer be read. 

       23             THE COURT:  Yes. 

       24             MR. KIRBY:  Thank you, your Honor. 

       25             (Record read) 
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        1    Q.  Is that your answer, sir?  Do you want to change it? 

        2    A.  I'm sorry.  My understanding was you were asking if I had 

        3    done more studies at that time. 

        4             Is your question whether or not I gradually became 

        5    more familiar with English starting at that time?  If that is 

        6    it, yes. 

        7    Q.  That doesn't bear very much resemblance to my question, 

        8    which was whether or not you had begun to study English more 

        9    after November of '92, and you said no, but you would like to 

       10    change that answer, right? 

       11    A.  Studies of English and secondary and pre-university.  After 

       12    that, in 1997 or 1998, I took a one-month English course in 

       13    Canada.  That's all of the studies of English that I have had. 

       14    Q.  Now, you thought about that answer before giving it, right, 

       15    sir? 

       16    A.  No, I don't understand. 

       17    Q.  Well, it was kind of a flip question anyway.  I will 

       18    withdraw it. 

       19             Sir, isn't it a fact that at your deposition when you 

       20    were asked questions about the party and the events of November 

       21    of 1992, you never said in that testimony that you didn't 

       22    understand English, did you? 

       23             MR. KRINSKY:  Objection. 

       24             THE COURT:  Overruled. 

       25    A.  Which testimony are you referring to?  The testimony that 
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        1    whole question.  I got as far as listening to cassette tapes. 

        2             May the rest of the question be repeated? 

        3    Q.  Listen to cassette tapes and I have continued to study and 

        4    practice English since then. 

        5    A.  Yes.  The problem is that since I was the legal director I 

        6    had to begin studying on my own.  I felt obligated to at least 

        7    be able to read, although Tatiana always assisted me because 

        8    she had mastered English.  But these were studies that I did on 

        9    my own.  When I just now mentioned Canada, that was the true 

       10    studying. 

       11    Q.  Are you finished? 

       12    A.  Yes. 

       13    Q.  Now lest there be any mistake introduced into the record, 

       14    you agree, do you not, at a minimum, that you could read 

       15    English as set out in Cigar Aficionado in August of 1992 with 

       16    some help from your colleagues at Cubatabaco? 

       17    A.  Yes. 

       18    Q.  Now, sir, at the time of this celebration in Havana, hosted 

       19    by Cubatabaco, you, sir, as one of the legal advisors, were 

       20    aware that General Cigar was the registered owner of the COHIBA 

       21    mark in the United States, weren't you? 

       22    A.  Yes. 

       23    Q.  And, sir, you were introduced to someone during that 

       24    celebration who you were told was from the Culbro company, the 

       25    parent of General Cigar, weren't you? 
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        1    A.  Right. 

        2    Q.  And he was one of the few Americans at that gathering, 

        3    right? 

        4    A.  I guess so, right. 

        5    Q.  And did you, sir, state, in words or substance, to that 

        6    representative of General Cigar that, North American, that 

        7    Cubatabaco objected to General Cigar's registration and 

        8    ownership of the COHIBA mark in the United States? 

        9    A.  It was only an introduction.  I don't think that we spoke 

       10    about anything in particular and it was pretty fast. 

       11    Q.  My question, sir, was, did you say to that representative 

       12    of General Cigar that Cubatabaco objected to or make any 

       13    reference whatsoever to General Cigar's ownership of the COHIBA 

       14    mark in the United States? 

       15    A.  No.  As I already said, it was simply an introduction. 

       16    Q.  Thank you. 

       17             Now, who introduced you? 

       18    A.  I don't recall exactly.  It might have been Bernardo 

       19    Gonzalez, it might have been Tatiana, but I don't remember. 

       20    Q.  And Bernardo Gonzalez, who has testified as a witness in 

       21    this case in English, spoke English in 1992, didn't he? 

       22    A.  Yes.  I believe so. 

       23    Q.  Indeed, according to his testimony, one of his jobs was 

       24    showing around Americans who came to Havana and wanted to see 

       25    cigar factories, correct? 
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        1    A.  Yes. 

        2    Q.  And, sir, did you participate in the decision to put 

        3    forward Mr. Gonzalez as a witness in this proceeding at the 

        4    last minute on the fame of the COHIBA mark? 

        5             MR. KRINSKY:  Objection, privileged. 

        6             THE COURT:  Sustained. 

        7    Q.  The other candidate for the introduction was Tatiana, is 

        8    that correct? 

        9             MR. KRINSKY:  Objection, privileged. 

       10             THE COURT:  Sustained. 

       11             MR. KIRBY:  Your Honor, if I might make an offer, I am 

       12    simply asking him now who introduced him, and he said two 

       13    people and I -- he gave me the other name.  I want to make sure 

       14    I have the name right, and I don't think that is privileged.  I 

       15    don't think. 

       16             MR. KRINSKY:  Can we have the question? 

       17             THE COURT:  I sustained the objection and I look 

       18    forward to seeing you all tomorrow morning at 9:30, and I would 

       19    like to see counsel at the side bar as we get the criminal 

       20    matter set up. 

       21             I don't need the reporter. 

       22             (Side bar discussion held off the record) 

       23             (Trial adjourned to June 4, 2003 at 9:30 a.m.) 

       24 

       25 
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        1    introduction? 

        2    A.  I really don't remember. 

        3    Q.  You do remember, don't you, that in 1992 both Tatiana and 

        4    Bernardo spoke English, correct? 

        5    A.  Yes. 

        6    Q.  Now, sir, yesterday you told me -- and this is not a 

        7    question, this is simply to reiterate what you said yesterday 

        8    to refresh your recollection for the next question. 

        9             Yesterday I asked if you had said to the 

       10    representative of General Cigar that you objected or that 

       11    Cubatabaco objected to General Cigar's use of the COHIBA mark 

       12    during the introduction, and you said no, it was only an 

       13    introduction.  Do you recall that? 

       14    A.  Yes. 

       15    Q.  Now, sir, are you aware of anyone else from Cubatabaco 

       16    making such an objection to this representative during this 

       17    gathering in Havana in November of 1992? 

       18    A.  I don't know. 

       19    Q.  And, sir, it is a fact, is it not, that you are unaware of 

       20    anyone from Cubatabaco or Habanos ever making an objection to 

       21    General Cigar with respect to the trademark COHIBA at any time 

       22    prior to the filing of the cancellation proceeding in 1997? 

       23    A.  I don't have information in that regard. 

       24    Q.  Sir, it is correct, is it not, that commencing in September 

       25    of 1994 you were the legal director of Habanos? 
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        1    A.  No, that's not right.  Starting in November of '93. 

        2    Q.  I apologize, sir.  November of '93, legal director of 

        3    Habanos? 

        4    A.  No, of Cubatabaco. 

        5    Q.  That is what I thought. 

        6             November of '93 you became legal director of 

        7    Cubatabaco and then in '94 you became legal director of 

        8    Habanos, right? 

        9    A.  Yes. 

       10    Q.  And that was, the month was November again? 

       11    A.  As legal director of Habanos? 

       12    Q.  Yes. 

       13    A.  September. 

       14    Q.  September. 

       15             Now, sir, as the legal director of Cubatabaco and then 

       16    Habanos, would you expect to know if anyone from Cubatabaco or 

       17    Habanos had made known to General Cigar that they objected to 

       18    General Cigar's ownership of the trademark COHIBA in the United 

       19    States? 

       20    A.  I don't have any information about that. 

       21    Q.  Now, sir, you do recall reading the November 1992 Cigar 

       22    Aficionado interview with Mr. Padron, right? 

       23    A.  Yes. 

       24    Q.  And, sir, D72, which is that interview, is in evidence, it 

       25    is volume 1, the third of Cigar Aficionado's publications, with 
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        1    the spring 1993 dateline. 

        2             At the time of that interview, which was given in 

        3    November of 1992, Padron was the director of Cubatabaco, right? 

        4    A.  Yes. 

        5    Q.  And, sir, that interview was actually given during the same 

        6    celebration in Havana which we were discussing earlier with 

        7    you, the November '92 celebration of tobacco, right? 

        8    A.  Yes. 

        9    Q.  And Mr. Padron as director of Cubatabaco was speaking in 

       10    that interview on behalf of the company, wasn't he? 

       11    A.  Yes. 

       12    Q.  And you, sir, are not aware of Padron or anyone else at 

       13    Cubatabaco saying that he was misquoted in that interview, are 

       14    you? 

       15    A.  Right. 

       16    Q.  And there are no documents or things that indicate that any 

       17    quotation attributed to Francisco Padron in this interview were 

       18    inaccurate, right? 

       19    A.  Not that I know of. 

       20    Q.  And indeed, sir, in response to a request from General 

       21    Cigar to produce any such documents, Cubatabaco responded that 

       22    it has not identified any such documents, right? 

       23    A.  Right. 

       24             MR. KIRBY:  Your Honor, for the record, I am 

       25    introducing Defendants' 653, which is the response of 
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        1    Cubatabaco to General Cigar's second request for production of 

        2    documents and things. 

        3             I offer that, your Honor. 

        4             THE COURT:  It is admitted. 

        5             (Defendant's Exhibit 653 received in evidence) 

        6    BY MR. KIRBY: 

        7    Q.  Now, sir, Mr. Padron, director Padron, was interviewed 

        8    again by Cigar Aficionado a year later, 13 months later, in 

        9    December of 1993, right? 

       10    A.  Right. 

       11    Q.  And, sir, that was published in Cigar Aficionado in the 

       12    spring of 1994, right? 

       13    A.  Yes. 

       14    Q.  And that issue of Cigar Aficionado, sir, is in evidence as 

       15    Defendants' 73.  And at the time of that interview, he was 

       16    still the director of Cubatabaco, right? 

       17    A.  Yes. 

       18    Q.  And he once again was speaking on behalf of the company, 

       19    right? 

       20    A.  Yes. 

       21    Q.  And, sir, you are not aware of Mr. Padron or anyone else at 

       22    Cubatabaco saying that they were misquoted in that interview, 

       23    are you? 

       24    A.  I am unaware of that. 

       25    Q.  And, sir, you yourself recall reading that interview with 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           929 

             364HEMP1                 Garrido - cross 

        1    Mr. Padron in Cigar Aficionado, right? 

        2    A.  Yes. 

        3    Q.  And at that time, sir, you were the legal director of 

        4    Cubatabaco, were you not? 

        5    A.  Right. 

        6    Q.  Did you ever tell Mr. Padron that you objected to anything 

        7    that he said in that interview? 

        8    A.  No. 

        9    Q.  Now, sir, it is a fact, is it not, as reflected in document 

       10    request No. 93 in Defendants' 653 in evidence, that Cubatabaco 

       11    has no documents which indicate that anyone objected to any 

       12    part or any quotation attributed to Padron in that interview 

       13    published in the spring of 1994, right? 

       14    A.  Right. 

       15    Q.  Now, sir, you testified yesterday that you are the 

       16    secretary of Habanos, is that right? 

       17    A.  Yes. 

       18    Q.  And does that mean that you are the secretary to the board 

       19    of directors? 

       20    A.  Yes. 

       21    Q.  Are you actually a member of the board of directors? 

       22    A.  Yes. 

       23    Q.  Is Ms. Ana Lopez a member of the board of directors today? 

       24    A.  No. 

       25    Q.  When did you become a member of the board of directors of 
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        1    Habanos? 

        2    A.  In September of '94. 

        3    Q.  So you have been a director at all times between the 

        4    formation of Habanos and today, is that correct? 

        5    A.  Correct. 

        6    Q.  And Ms. Lopez was a member of the board of directors of 

        7    Habanos for part of that period, right? 

        8    A.  Right. 

        9    Q.  And did her tenure end at the time that Altadis purchased 

       10    50 percent of Habanos? 

       11    A.  Yes. 

       12    Q.  And that was in 1999? 

       13    A.  No, that was in 2000, February. 

       14    Q.  And the board of directors of Habanos, S.A. was reorganized 

       15    as a result of that Altadis acquisition of 50 percent interest 

       16    in Habanos? 

       17    A.  Yes. 

       18    Q.  And Altadis, sir, is a company that was formed as a result 

       19    of the merger of a French and Spanish tobacco company, correct? 

       20    A.  Correct. 

       21    Q.  And that Spanish company was Tabacolera, the Spanish 

       22    tobacco monopoly, right? 

       23             THE INTERPRETER:  Monopoly? 

       24             MR. KIRBY:  Yes, Tabacolera. 

       25    A.  Right. 
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        1    Q.  And the French company was Seita, the French tobacco 

        2    monopoly, right? 

        3    A.  Right. 

        4    Q.  And Altadis, the 50 percent owner of Habanos, is now by 

        5    contract Habanos' exclusive distributor of cigars for most of 

        6    the world, correct? 

        7    A.  No. 

        8    Q.  Which countries does Altadis have a contract to be the 

        9    exclusive distributor for Habanos? 

       10    A.  Spain and France. 

       11    Q.  Any others? 

       12    A.  No. 

       13    Q.  Is it a distributor on a non-exclusive basis in any other 

       14    countries? 

       15    A.  No. 

       16    Q.  Altadis has subsidiaries in the United States, does it not? 

       17    A.  Yes. 

       18    Q.  Including Consolidated Tobacco, the former Consolidated 

       19    Tobacco? 

       20    A.  Yes. 

       21    Q.  And they have a U.S. subsidiary called Altadis USA, right? 

       22    A.  Well, I really don't know whether -- I know that there is 

       23    an Altadis USA, but I don't know if it is a subsidiary or if it 

       24    was consolidated into Altadis USA.  I don't have specific 

       25    information. 
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        1    Q.  Are you familiar with a company called Havatampa? 

        2    A.  I've heard of it. 

        3    Q.  Is that now owned by Altadis USA? 

        4    A.  I believe it is. 

        5    Q.  And, sir, you are aware, are you not, that in the premium 

        6    cigar business in the United States that the major competitor 

        7    of General Cigar is Altadis, right? 

        8    A.  Right. 

        9    Q.  It is a fact, is it not, sir, that Cubatabaco did not 

       10    prepare any marketing plans in the United States for COHIBA in 

       11    connection with this Altadis transaction, right? 

       12             THE INTERPRETER:  I'm sorry.  Can that question please 

       13    be repeated for the interpreter? 

       14             MR. KIRBY:  If you would.  Thank you. 

       15             (Record read) 

       16    A.  Right. 

       17    Q.  And Habanos did not prepare any marketing plans for COHIBA 

       18    in the United States in connection with the Altadis 

       19    transaction, did it? 

       20    A.  Right. 

       21    Q.  And Cubatabaco and Habanos had not entered into any 

       22    contracts with anyone with respect to distribution of COHIBA 

       23    cigars in the United States, right? 

       24    A.  Yes. 

       25             MR. KIRBY:  Excuse me one second, your Honor. 
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        1    Q.  How many members are there of the Habanos board of 

        2    directors? 

        3    A.  12 today. 

        4    Q.  And how many are representatives of Cuba? 

        5    A.  Six. 

        6    Q.  And how many are representatives of the Altadis company? 

        7    A.  Six. 

        8    Q.  And who are the Cuban representatives? 

        9    A.  Oscar Basulto, Manuel Garcia, Evis Placer, Iris Nocero, 

       10    Estrada and me. 

       11    Q.  I know, sir, that you are also an employee of Habanos.  All 

       12    the others are also employees of Habanos, is that correct? 

       13    A.  The ones who work for Habanos are. 

       14    Q.  Are all six of the Cuban representatives employees of 

       15    Habanos? 

       16    A.  No. 

       17    Q.  How many are not employees of Habanos? 

       18    A.  Two. 

       19    Q.  And tell me which two and what their positions are? 

       20    A.  Iris Nocero, she is a specialist of the Ministry of Foreign 

       21    Trade, and Estrada, who works in TabaCuba. 

       22    Q.  Is that the name of a company, TabaCuba? 

       23    A.  Yes. 

       24    Q.  And what does TabaCuba do? 

       25    A.  TabaCuba is a tobacco marketing group. 
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        1    Q.  A Cuban tobacco marketing group? 

        2             THE INTERPRETER:  Can the interpreter please clarify 

        3    whether this is a proper name? 

        4             (Pause) 

        5    A.  The abbreviation is TabaCuba, and the name is, the complete 

        6    name is Grupo Empresarial de Tabaco. 

        7    Q.  Does that company have any relationship with Cubatabaco? 

        8    A.  Yes. 

        9    Q.  What is that relationship? 

       10    A.  Cubatabaco belongs to TabaCuba. 

       11    Q.  And who owns TabaCuba? 

       12    A.  The Cuban government. 

       13    Q.  Now I have six Altadis representatives on the board of 

       14    Habanos, right? 

       15    A.  Right. 

       16    Q.  Tell me their names and positions. 

       17    A.  Fernando Domiguez, co-president, Luis Agihende, with an H, 

       18    vice president, Javier Terres, Antonio Vasquez, Jose Maria 

       19    Cobian, and Jaime Olleros. 

       20    Q.  And the first two are employees as president, co-president 

       21    and vice president of Habanos, right? 

       22             THE INTERPRETER:  The first? 

       23             MR. KIRBY:  Two. 

       24    A.  Yes. 

       25    Q.  And the last four are not employed by Habanos? 
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        1    A.  The last three, because there is a third one who is also an 

        2    employee of Habanos. 

        3    Q.  And who is that? 

        4    A.  If I am not mistaken, the third person I mentioned was 

        5    Javier Terres. 

        6    Q.  Yes.  And what position? 

        7    A.  Vice president of development. 

        8    Q.  And the last three are not employees of Habanos.  What are 

        9    their positions? 

       10    A.  They don't have any position in Habanos. 

       11    Q.  Do you know what their positions are elsewhere? 

       12    A.  Antonio Vasquez is director of cigarettes for Altadis. 

       13             THE INTERPRETER:  Interpreter's correction. 

       14    A.  Antonio Vasquez is director of cigars for Altadis. 

       15             I believe that Jose Maria Cobian is the financial 

       16    director. 

       17    Q.  Of Altadis? 

       18    A.  Yes, Altadis. 

       19             And Jaime Olleros is outside counsel for Altadis. 

       20    Q.  Outside counsel for Altadis? 

       21    A.  Yes. 

       22    Q.  And is he a member of a Spanish law firm? 

       23    A.  He has his own firm. 

       24    Q.  In Spain? 

       25    A.  In Spain. 
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        1    Q.  Anywhere else? 

        2    A.  What do you mean anywhere else? 

        3    Q.  Does his firm have offices anywhere else? 

        4    A.  Well, if I am not mistaken, he also works for Winston. 

        5    Q.  For Winston & Strawn? 

        6    A.  Yes. 

        7    Q.  Your cocounsel in this proceeding? 

        8    A.  Yes. 

        9    Q.  Now, sir, does Cubatabaco actually own any Cuban-registered 

       10    trademarks for cigars? 

       11             THE INTERPRETER:  Can that question be repeated for 

       12    the interpreter, please? 

       13    Q.  Does Cubatabaco own any cigar trademarks registered in 

       14    Cuba? 

       15    A.  Yes. 

       16    Q.  How many? 

       17    A.  How many registrations does Cubatabaco have in Cuba? 

       18    Q.  Yes, for cigars. 

       19    A.  Well, I don't know what number, what exact number to tell 

       20    you.  I've never totaled it up.  But I think it has about four 

       21    COHIBA registrations, two or three for Trinidad.  I don't 

       22    remember.  Quai D'Orsay, La Perla, Behike, La Casa del Habano 

       23    and several more, some other brands or marks. 

       24    Q.  Well, thank you, sir. 

       25             What about Partagas, does it own Partagas? 
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        1             THE INTERPRETER:  Partagas? 

        2             MR. KIRBY:  Partagas. 

        3    A.  Cubatabaco? 

        4    Q.  Yes, Cubatabaco. 

        5    A.  No. 

        6    Q.  Habanos now owns the trademark Partagas, is that right? 

        7    A.  Right. 

        8    Q.  And were most of the cigar trademarks owned by Cubatabaco 

        9    transferred to Habanos at the time Habanos was formed in 1994? 

       10    A.  Well, they have been transferred gradually. 

       11    Q.  Have any of the COHIBA registrations in any country of the 

       12    world been transferred to Habanos? 

       13    A.  Yes, the COHIBA registrations are being transferred in 

       14    every country in the world. 

       15    Q.  Including Cuba? 

       16    A.  No, I already told you that COHIBA was one of the 

       17    registrations that Cubatabaco held. 

       18    Q.  Yes.  Cubatabaco was holding onto the Cuban registration 

       19    for COHIBA, right? 

       20    A.  Right. 

       21    Q.  What other COHIBA registrations is Cubatabaco holding onto? 

       22    A.  The petition to register COHIBA in the United States and 

       23    the design registration in the United States. 

       24    Q.  I'm sorry? 

       25    A.  The design registration in the United States. 
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        1    Q.  Yes. 

        2    A.  Yes. 

        3    Q.  And Cubatabaco has also retained the rights to Behike in 

        4    the United States, right? 

        5    A.  Yes. 

        6    Q.  Including the trade dress registrations? 

        7    A.  Yes. 

        8    Q.  Is Cubatabaco holding onto the Behike registration in any 

        9    other country? 

       10    A.  No. 

       11    Q.  Other than the COHIBA registration in Cuba -- excuse me -- 

       12    the COHIBA registration in Cuba, the petition in the United 

       13    States, the design registration for yellow and black trade 

       14    dress with no word mark and Behike in the United States, does 

       15    Cubatabaco retain any other Cuba COHIBA registrations? 

       16             MR. KRINSKY:  Objection. 

       17             THE COURT:  Overruled. 

       18    A.  I don't understand what you are asking. 

       19    Q.  Maybe this will help. 

       20             MR. KIRBY:  I am going to ask to have marked as 

       21    Defendants' Exhibit -- counsel, I do not have copies of this. 

       22             Your Honor, this was a document that was furnished to 

       23    us on May 30th which certainly gave me time to have copies 

       24    made, but I don't. 

       25             MR. KRINSKY:  Thank you. 
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        1             MR. KIRBY:  I should point that Mr. Krinsky was kind 

        2    enough to furnish me this document on May 30th when he 

        3    discovered that it had been brought to New York. 

        4    Q.  I am going to show you D721 for identification and ask you 

        5    if you can tell me, is that an agreement entered into by 

        6    Habanos and Cubatabaco? 

        7    A.  Yes. 

        8    Q.  And this document was entered into on April 18, 2001, is 

        9    that correct? 

       10    A.  Yes. 

       11    Q.  Now, sir, is it a fact that Habanos will act as the sales 

       12    agent for Cubatabaco for COHIBA? 

       13    A.  As exclusive distributor. 

       14    Q.  As exclusive distributor.  And that will be everywhere that 

       15    rights to COHIBA are owned either by Cubatabaco or Habanos, 

       16    right? 

       17    A.  In Cuba.  Well, yes, right. 

       18    Q.  In other words, sir, if Cubatabaco is successful in this 

       19    litigation, Habanos has contracted to be the exclusive sales 

       20    agent for COHIBA in the United States, right? 

       21    A.  Maybe so. 

       22    Q.  Maybe so or yes? 

       23    A.  Well, it is specified in the contract that when that time 

       24    comes, it will be analyzed.  We have to wait also for the 

       25    embargo to end. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           940 

             364HEMP1                 Garrido - cross 

        1             MR. KIRBY:  Your Honor, I offer Defendants' 721. 

        2             THE COURT:  It will be admitted. 

        3             (Defendant's Exhibit 721 received in evidence) 

        4    BY MR. KIRBY: 

        5    Q.  Mr. Garrido, you recall that in 1993 Cubatabaco received a 

        6    box of General Cigar's COHIBA cigars with a note from 

        7    Cubatabaco's exclusive distributor in Canada, right? 

        8    A.  No. 

        9    Q.  Did you receive it from a Mr. Tom Hinds? 

       10             THE INTERPRETER:  Tom? 

       11             MR. KIRBY:  Hinds, H-I-N-D-S. 

       12    A.  Yes, but not in 1993.  In '94. 

       13    Q.  When do you recall receiving it in '94, sir? 

       14    A.  I saw the box, it must have been maybe in March or April of 

       15    '94. 

       16    Q.  Do you know when it was received by Cubatabaco? 

       17    A.  Not exactly, no. 

       18    Q.  Now, sir, after this box was received, Cubatabaco asked the 

       19    law firm of Rabinowitz Boudin to conduct searches in the United 

       20    States Patent and Trademark Office with respect to General 

       21    Cigar's registration of the COHIBA mark, did it not? 

       22    A.  Yes. 

       23             MR. KIRBY:  Your Honor, for the record, this is in 

       24    evidence, but I am referring specifically to interrogatory 

       25    answers No. 43 and 45 contained in Defendants' 212 for 
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        1    identification, and also 276B in evidence, the plaintiff's 

        2    privilege log, dated April 24th of 2000. 

        3    Q.  Now, sir, as a matter of fact, you met with a 

        4    representative of the Boudin law firm in July of 1994, did you 

        5    not? 

        6    A.  June and July of '94. 

        7    Q.  And the person you met with was Debra Evanson? 

        8    A.  Yes. 

        9    Q.  Is Debra Evanson in the courtroom today? 

       10    A.  Yes. 

       11    Q.  Is she at counsel table for Cubatabaco? 

       12    A.  Yes. 

       13             MR. KIRBY:  I introduce 276C, the plaintiff's 

       14    supplemental privilege log, which references notes of meetings 

       15    with Debra Evanson concerning General Cigar, Culbro USA, COHIBA 

       16    registrations, dated July 1994, as to which the privilege has 

       17    been asserted. 

       18    Q.  Now, sir, it is a fact, is it not, that Rabinowitz Boudin 

       19    advised Cubatabaco regarding legal remedies with respect to 

       20    General Cigar's registration and use of the COHIBA mark, right? 

       21    A.  Right. 

       22             MR. KIRBY:  Your Honor, I neglected to offer D276C, 

       23    the privilege log. 

       24             THE COURT:  It is admitted. 

       25             (Defendant's Exhibit 276C received in evidence) 
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        1             MR. KIRBY:  With respect to this, your Honor, for the 

        2    record, this last answer, I refer the court to Defendants' 212 

        3    in evidence, the response to interrogatories 43 and 45 and the 

        4    privilege logs, 276B and 276C. 

        5             Did you translate what I just said for Mr. Garrido? 

        6             THE INTERPRETER:  Yes. 

        7             MR. KIRBY:  Thank you. 

        8    BY MR. KIRBY: 

        9    Q.  During this period, 1994 to 1996, Habanos applied to 

       10    register other trademarks in the United States, did it not? 

       11    A.  Right. 

       12    Q.  And as legal director of Habanos, that was done under your 

       13    supervision, right? 

       14    A.  Right. 

       15    Q.  And Habanos and Cubatabaco between them, since Cubatabaco 

       16    retained some brands, owned some 30 cigar brands, is that 

       17    right? 

       18    A.  More or less. 

       19    Q.  And all except four are pre-revolutionary cigar brands, is 

       20    that correct? 

       21    A.  Yes, more or less. 

       22    Q.  And the post-revolutionary brands that Habanos owns the 

       23    registrations for in some countries, including in every case 

       24    Cuba -- strike that. 

       25             The post-revolutionary brands owned by Habanos include 
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        1    Trinidad, Cuaba, San Cristobal, is that right? 

        2    A.  That's right.  Well, Trinidad is not post, it's previous, 

        3    although that was for cigarettes and not cigars, but, well -- 

        4    Q.  So it was not a cigar brand prior to the revolution, and 

        5    the revolution we are talking about, we both know what 

        6    revolution, is that correct? 

        7    A.  Yes. 

        8    Q.  And what was the date of that revolution? 

        9    A.  January 1, 1959. 

       10    Q.  So since January 1, 1959, those three brands that I have 

       11    just spoken about were registered and are now owned by Habanos 

       12    in Cuba and certain other countries, right? 

       13    A.  You're referring to Cuaba, San Cristobal? 

       14    Q.  And Trinidad. 

       15    A.  Yes. 

       16    Q.  And COHIBA, as you previously testified, is a post-January 

       17    1, 1959 brand owned still by Cubatabaco in Cuba, right? 

       18    A.  Right. 

       19    Q.  And there's one other brand that I know of, sir, and 

       20    perhaps you will help me, is it Vegueros? 

       21    A.  Vegueros, yes. 

       22    Q.  And that is a post-January 1, 1959 brand, right? 

       23    A.  Right. 

       24    Q.  Any other post-revolutionary brands for cigars that we have 

       25    identified -- excuse me, that are owned by either Habanos or 
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        1    Cubatabaco? 

        2    A.  Yes. 

        3    Q.  Now, what about Behike, is that a pre-revolutionary brand 

        4    or a post-revolutionary brand? 

        5             THE WITNESS:  Excuse me, your Honor.  I didn't really 

        6    understand the previous question.  Was he asking me if those 

        7    were the only ones that had been created? 

        8             MR. KIRBY:  Your Honor, may I answer that question? 

        9    Thank you. 

       10    Q.  I was, sir, asking you were those the cigar brands created 

       11    since the revolution. 

       12    A.  I misunderstood.  There are several more.  For example, 

       13    Quai D'Orsay, Flor de Cano, Diplomaticos. 

       14    Q.  Are those last brands that you mentioned in this batch 

       15    registered anywhere outside Cuba? 

       16    A.  Quai D'Orsay is. 

       17    Q.  Are cigars being sold under that brand in any country other 

       18    than Cuba? 

       19    A.  Yes. 

       20    Q.  How many other countries? 

       21    A.  I could not tell you how many other countries, in how many 

       22    other countries Quai D'Orsay is being sold.  I know that it is 

       23    sold in France and Mexico, but I don't know how many. 

       24    Q.  Thank you. 

       25             Now what about Behike? 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           945 

             364HEMP1                 Garrido - cross 

        1    A.  Behike also was created after '59, of course. 

        2    Q.  And when was it created? 

        3    A.  I believe it was in the '80s.  '83, '84, '85.  I'm not 

        4    sure. 

        5    Q.  And, sir, Behike was created as a word mark to be 

        6    registered in countries where Cubatabaco could not register 

        7    COHIBA, right? 

        8    A.  Right. 

        9    Q.  And you registered it, that is, Cubatabaco registered it in 

       10    those countries where it could not register COHIBA with the, 

       11    what we have described as the COHIBA trade dress, right? 

       12    A.  Right.  That's right, as I had said previously. 

       13    Q.  Thank you. 

       14             Now, sir, during the period 1994 to 1996, Habanos 

       15    applied in the United States to register each of the marks, 

       16    Trinidad, Cuaba, San Cristobal and Vegueros in the United 

       17    States, correct? 

       18    A.  Right. 

       19             MR. KIRBY:  At this time, your Honor, I am going to 

       20    offer and ask to be distributed D308, which is a trademark 

       21    search reflecting the registration of Cuaba, filing date July 

       22    11, 1996 -- excuse me.  Yes, filing date '96, D309, which is 

       23    the filing date August 16, '96 for San Cristobal; and D310, 

       24    which is a Thompson & Thompson research report reflecting the 

       25    registration of the other brands; and D311, which is a further 
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        1    Thompson & Thompson trademark search. 

        2    Q.  Now, sir, it is true, is it not, that Cubatabaco came to 

        3    the conclusion that it had a legal right to start a 

        4    cancellation proceeding with respect to COHIBA in mid 1996? 

        5             MR. KRINSKY:  Objection.  Privileged, your Honor. 

        6             THE COURT:  Overruled. 

        7    A.  Yes. 

        8    Q.  And, sir, Cubatabaco during 1996 applied to register the 

        9    COHIBA trade dress in the United States without a word mark? 

       10    That's D217 in evidence. 

       11             MR. KIRBY:  I ask that it be put on the screen. 

       12    A.  Right.  You asked me about that yesterday and I answered 

       13    that it's right. 

       14    Q.  Yes, sir. 

       15             I apologize for the repetition. 

       16             What you are seeing in black and white on the screen 

       17    in fact is yellow and black, right? 

       18    A.  I did not understand. 

       19    Q.  The actual COHIBA trade dress that was registered in the 

       20    United States without a word mark is in fact the same trade 

       21    dress actually used by Cubatabaco and Habanos for COHIBA today, 

       22    right? 

       23    A.  Right. 

       24             MR. KIRBY:  Thank you very much, Mr. Garrido. 

       25             I have no further questions at this time. 
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        1    REDIRECT EXAMINATION 

        2    BY MR. KRINSKY: 

        3    Q.  Mr. Garrido, in 1992, did you have any responsibilities 

        4    with respect to the United States? 

        5    A.  No. 

        6    Q.  In 1992, did you have any responsibility with respect to 

        7    any English-speaking country? 

        8    A.  No. 

        9    Q.  In 1993, did you have any responsibility with respect to 

       10    the United States? 

       11    A.  No. 

       12    Q.  In 1993, did you have any responsibility with respect to 

       13    any English-speaking country? 

       14    A.  No. 

       15    Q.  In 1994, did you undertake any activities with respect to 

       16    COHIBA in the United States? 

       17    A.  Yes. 

       18    Q.  And what were they? 

       19    A.  As I already expressed in this courtroom, in the beginning 

       20    of 1994, maybe in March or April, I saw a COHIBA box with a 

       21    note inside of it.  After that, I began questioning some of our 

       22    distributors about the contents of the note.  I had meetings 

       23    with Debra Evanson in June and July, as I have already 

       24    testified in this courtroom.  In the end of '94, I don't really 

       25    remember, October or November, I read the interview with Edgar 
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        1    Cullman, Sr. in Cigar Aficionado magazine.  That was everything 

        2    in November, as far as I remember. 

        3             THE INTERPRETER:  Interpreter's correction. 

        4    A.  That was everything in 1994, as far as I remember. 

        5    Q.  In 1995, did you undertake any activities with respect to 

        6    COHIBA in the United States? 

        7    A.  Yes. 

        8    Q.  And what were they? 

        9    A.  In the end of the year, I believe in October, yes, October, 

       10    I met with an American attorney in El Salvador.  This was at a 

       11    trademark event with American attorneys.  Afterwards, when 

       12    returned to Havana, I began meeting with several Cuban 

       13    attorneys.  And then at the end of the year, around December, 

       14    if I am remembering correctly, I began investigating and 

       15    questioning different people about the sales and development of 

       16    the brand.  If I am not mistaken, I started speaking to Eduardo 

       17    Rivera, after that, Bienvenito, better known as Chico, Abelino 

       18    Lara, Amelia, Mercedes Gonzalez. 

       19    Q.  Does Amelia have a last name? 

       20    A.  Yes.  Amelia Melitza Tomayo. 

       21             I also questioned Daniel Garcia, Carlos Espinosa, 

       22    Humberto Cabesa, Mario Solas, Benjamin Sanchez, Luis Nera, 

       23    cigar growers at that time.  That was all at the end of '95. 

       24    Q.  In 1996, did you undertake any activities with respect to 

       25    COHIBA in the United States? 
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        1    A.  I kept on asking people questions.  Sometimes I asked the 

        2    same people questions two or three times.  But in 1996 I began 

        3    interviewing people at Culbasay.  That was the company that 

        4    owned the stores known as diplo mercados at that time. 

        5             After asking a lot of people questions, I got to Jose 

        6    Manuel and Mario Rojas.  I also interviewed Jaime Manzanarez, 

        7    Soro, Daniel Solanas, and others who I can't remember. 

        8             I also had several meetings in Havana with the 

        9    American attorney I had mentioned whom I met in El Salvador.  I 

       10    held a meeting with Debra Evanson in June or July. 

       11             In September, that was the board of directors of 

       12    Cubatabaco, and also in September there was the Habanos board 

       13    of directors attended by Juan Diaz Tenoria.  After that I held 

       14    a meeting with the Minister of Foreign Trade.  After that I 

       15    read the interview with Edgar Cullman, Jr.  And then in 

       16    November, the 19th, if I am not mistaken, I gave our attorneys 

       17    the instructions to commence the lawsuit. 

       18             (Continued on next page) 

       19 

       20 

       21 

       22 

       23 

       24 

       25 
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        1    Q.  Now, you wrote a book about COHIBA, is that correct? 

        2    A.  Yes. 

        3    Q.  How did it come about that you wrote a book about COHIBA? 

        4    A.  Well, in 1996 in approximately May, if I am remembering 

        5    correctly, I had a conversation with Ana Lopez where I 

        6    mentioned to her all the research I was doing and she suggested 

        7    why don't I write a book on the historical aspects with a focus 

        8    on trade.  And a wanted the book to be published, of course, 

        9    for the next year for the 500th anniversary celebration, 

       10    because there could never be a better occasion than that. 

       11             MR. KRINSKY:  I am sorry, we have to have one 

       12    translator. 

       13             MR. KIRBY:  If you have a question about the 

       14    translation would you tell me. 

       15             (Pause) 

       16             MR. KIRBY:  I am advised, Mr. Krinsky, that the words 

       17    described a 30-year celebration.  The translator confused it 

       18    with the 500th year celebration and translated it that way. 

       19    Perhaps you would prefer to have the record reflect the correct 

       20    translation. 

       21             MR. KRINSKY:  Thank you very much. 

       22             MR. KIRBY:  You are welcome. 

       23    Q.  Was it the 30th anniversary of COHIBA that you were 

       24    referring to or the 500th anniversary? 

       25    A.  That was COHIBA's 30th anniversary celebrated in February 
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        1    '97. 

        2    Q.  Thank you. 

        3             When was the book in fact published? 

        4    A.  February '97. 

        5    Q.  And was it released at the celebration? 

        6    A.  Yes. 

        7             MR. KRINSKY:  No further questions, your Honor. 

        8    RECROSS EXAMINATION 

        9    BY MR. KIRBY: 

       10    Q.  I understand from your testimony on redirect, Mr. Garrido, 

       11    that you met with a number of people in '95 and in '96 with 

       12    respect to COHIBA and the United States, is that correct? 

       13    A.  Yes. 

       14    Q.  And some of them you met two or three times? 

       15    A.  Yes. 

       16    Q.  And you kept notes of all those interviews, right? 

       17    A.  No. 

       18    Q.  Did you keep notes of any of those interviews? 

       19    A.  No, I did not take notes. 

       20    Q.  You didn't take any notes of any of these meetings during 

       21    1995 or 1996, is that right? 

       22    A.  That is right, I did not take notes. 

       23    Q.  Did you take any notes in preparation for writing your 

       24    book? 

       25    A.  Yes. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           952 

             364SEMP2                 Garrido - recross 

        1    Q.  Now, sir, with respect to these '95 and '96 meetings, were 

        2    they on business subjects or legal subjects with respect to 

        3    COHIBA in the United States? 

        4    A.  Legal. 

        5    Q.  Did these meetings result in the production of any business 

        6    plans with respect to COHIBA in the United States? 

        7    A.  No. 

        8    Q.  And, as a matter of fact, sir, you have never seen a 

        9    written business plan prepared by anybody at any time for 

       10    COHIBA and the United States, have you? 

       11    A.  Right. 

       12             MR. KIRBY:  I have no further questions, your Honor. 

       13             MR. KRINSKY:  Nothing further, your Honor. 

       14             THE COURT::  Thank you, sir. 

       15             (Witness excused) 

       16             MR. KRINSKY:  Your Honor, we call Hilda Diaz 

       17     HILDA DIAZ, 

       18         called as a witness by the Plaintiff, 

       19         having been duly sworn, testified as follows: 

       20    DIRECT EXAMINATION 

       20    364SEMP2                 Diaz - direct 

       21    BY MR. KRINSKY: 

       22    Q.  Ms. Diaz, please state your name and address for the 

       23    record. 

       24    A.  Hilda Diaz, and my address is 6640 Southwest 70 Terrace, 

       25    Miami, Florida, 33143. 
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        1    Q.  And by whom are you employed? 

        2    A.  By Marazul Charters, Inc. 

        3    Q.  And what is your position? 

        4    A.  I am the president of the company and a shareholder. 

        5    Q.  And what is Marazul Charters' business? 

        6    A.  We do travel arrangements and charter operations to Cuba. 

        7    Q.  Where does Marazul Charters have offices? 

        8    A.  We have offices in Miami, Hialeah, New Jersey. 

        9    Q.  How many offices do you have in New Jersey? 

       10    A.  We have three offices in New Jersey. 

       11    Q.  And how many offices do you have in Florida? 

       12    A.  Five. 

       13    Q.  Five offices in south Florida? 

       14    A.  Yes. 

       15    Q.  What was Marazul Tours? 

       16    A.  Marazul Tours started business in 1979.  It was also a 

       17    travel agency, a full service travel agency specializing in 

       18    travel arrangements to Cuba. 

       19    Q.  And does it any longer exist as an entity, Marazul Tours? 

       20    A.  No, we consolidated Marazul Tours and Marazul Charters as 

       21    of January 1, 2002. 

       22    Q.  And prior to this merger, what was Marazul Charters? 

       23    A.  Marazul Charters was also a TSP, travel service provider, 

       24    licensed by the Treasury Department from the United States to 

       25    do business of travel and charter operations to Cuba. 
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        1    Q.  When you say charter operations, what do you mean by that? 

        2    A.  We have a charter service provider license which entitles 

        3    us to do charter services to Cuba. 

        4    Q.  You mean airplane charters? 

        5    A.  Yes.  At the present moment we do it from New York, Kennedy 

        6    Airport, and from Miami. 

        7    Q.  When did Marazul Charters begin its charter operations to 

        8    Cuba? 

        9    A.  Marazul Charters have done on and off.  We started with 

       10    Stuart Airport I believe in 1982.  We did almost a year at that 

       11    point.  We had services from Miami also, which we suspended in 

       12    1995, and we resumed them again in 2001. 

       13    Q.  And during this whole period of time, has there been any 

       14    commercial regular airlines between Cuba and the United States? 

       15    A.  No. 

       16    Q.  The only direct flights have been charter flights, is that 

       17    right? 

       18    A.  Only charter flights. 

       19    Q.  When did you join Marazul Tours? 

       20    A.  I started working with Marazul Tours in August 1981. 

       21    Q.  And what was your position then? 

       22    A.  From 1981 to 1986 I was controller. 

       23    Q.  And in 1986 what was your position? 

       24    A.  I became a shareholder and president of Marazul Tours. 

       25    Q.  And did you continue to hold that position until the merger 
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        1    of the companies? 

        2    A.  Yes, I did. 

        3    Q.  And did you have any position in Marazul Charters prior to 

        4    the merger? 

        5    A.  I was controller and shareholder. 

        6    Q.  At what point did you become controller? 

        7    A.  Since the beginning. 

        8    Q.  When was that? 

        9    A.  1985, sir. 

       10    Q.  Did you ever have any other responsibilities at Marazul 

       11    Charters? 

       12    A.  Yes, I have taken charge of administrating the company from 

       13    time to time. 

       14    Q.  Now, aside from Marazul Tours, have there been other travel 

       15    agencies that specialized in travel to Cuba during the period 

       16    1979 to the present? 

       17    A.  That I have had to do with? 

       18    Q.  Yes. 

       19    A.  Yes, there are quite a few, yes. 

       20    Q.  Now, how did Marazul Tours rank among these travel agencies 

       21    in terms of number of customers? 

       22    A.  We have been the largest. 

       23    Q.  And what has Marazul Tours' clientele been, its clients? 

       24    A.  We have both type of clients, Cuban-Americans that travel 

       25    regularly to visit relatives, and we also serve the North 
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        1    American community that travels legally to do research or 

        2    people-to-people exchanges, or professional, religious, 

        3    humanitarian. 

        4    Q.  Now, can you explain to us briefly your educational and 

        5    your professional background before joining Marazul Tours? 

        6    A.  I graduated in Miami from high school in 1965.  I moved to 

        7    the New York area in 1966.  I worked for two stockbrokers from 

        8    1967 to 1981, which then I became an employee of Marazul Tours. 

        9    I took courses at night in Hunter College and Long Island 

       10    University for my own pleasure. 

       11             MR. KRINSKY:  Your Honor, we offer Ms. Diaz as an 

       12    expert on travel to Cuba from the United States. 

       13             THE COURT:  Any voir dire? 

       14             MS. SHAPIRO:  Your Honor, I will combine it with cross 

       15    examination. 

       16             THE COURT:  Okay. 

       17             MR. KRINSKY:  Her report was offered and admitted into 

       18    evidence on the first day of trial, PX 319. 

       19             The defendants may have asserted a belated objection 

       20    in connection to the report in connection with their objection 

       21    to her testimony but it was admitted, your Honor, and if the 

       22    defendants do maintain the objection we believe it's both too 

       23    late and meritless. 

       24             MS. SHAPIRO:  Just so the record is clear, we don't 

       25    object to the report itself.  We objected to the three attached 
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        1    exhibits on hearsay grounds. 

        2             THE COURT:  The report and the exhibits are admitted. 

        3    Q.  I show you a document and ask you whether you recognize 

        4    that document. 

        5    A.  Yes, I do. 

        6    Q.  And what is it? 

        7    A.  It's my report.  It has my report in the front and Exhibit 

        8    2 and 3 -- Exhibits 1, 2 and 3. 

        9    Q.  And before the report, which is attached as an exhibit, 

       10    what is the beginning of that document? 

       11    A.  It's written direct examination testimony of Hilda Diaz. 

       12    Q.  And do you adopt that written direct examination testimony 

       13    as your testimony under oath in this case? 

       14    A.  Yes, I do. 

       15             MR. KRINSKY:  No further questions. 

       16    CROSS EXAMINATION 

       17    BY MS. SHAPIRO: 

       18    Q.  Good morning, Ms. Diaz.  I believe we have met before but 

       19    my name an Alexandra Shapiro and I represent General Cigar in 

       20    this late litigation. 

       21             MS. SHAPIRO:  May I approach? 

       22             THE COURT:  Yes, sure. 

       23    Q.  If you don't mind, Ms. Diaz, I am going to clear away some 

       24    of the documents up here that don't relate to your testimony. 

       25    A.  Sure. 
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        1    Q.  I believe you testified that Marazul, your company, has 

        2    been the largest travel agency that does travel to Cuba from 

        3    the United States, is that correct? 

        4    A.  Yes, I did. 

        5    Q.  And for how long has Marazul been the largest travel agency 

        6    that arranges trips to Cuba from the United States? 

        7    A.  I think that we have been the largest all the time. 

        8    Q.  All the time -- 

        9    A.  Since -- 

       10    Q.  Since the company has been in existence or -- withdrawn -- 

       11    since either Marazul Charters or any of its predecessor 

       12    companies have been in business? 

       13    A.  Yes. 

       14    Q.  And that would go back to 1979, is that correct? 

       15    A.  Yes. 

       16    Q.  When you say it's the largest, can you quantify that?  Does 

       17    it have the majority of the business? 

       18    A.  Yes. 

       19    Q.  And has that been the case since 1979? 

       20    A.  I don't know back in 1979.  I wasn't with the company and I 

       21    don't know what are the written statistics that exist, but it 

       22    has been one of the largest, if not the largest, since 1979. 

       23    From 1981 on it has been the largest. 

       24    Q.  Okay, but I guess my question is a little more specific 

       25    than that.  And let's take 1981 on, because that is when you 
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        1    started there, right? 

        2    A.  Yes. 

        3    Q.  From 1981 on would you say it's fair to say that Marazul 

        4    has had the majority of the business in U.S. travel to Cuba? 

        5    A.  Yes. 

        6    Q.  And would you say it has had 75 percent of the business or 

        7    more? 

        8    A.  I really cannot say the percentage throughout the years.  I 

        9    can explain to you why it has been the largest. 

       10             The travel agencies that have specialized in Cuba, 

       11    some of them have specialized in Cuban-American travel and 

       12    others have specialized in North American travel.  We have 

       13    specialized in both, so therefore we have always had a bigger 

       14    share of the market. 

       15    Q.  Okay. 

       16             And I take it you are making a distinction then 

       17    between visits to Cuba by Cuban-American people and visits to 

       18    Cuba by other United States persons, is that right? 

       19    A.  No, I am not making a distinction.  I am just saying that 

       20    other travel agencies have specialized in travel to Cuba by 

       21    Cuban-Americans.  Other travel agencies have specialized 

       22    themselves throughout the years in North American travel.  We 

       23    have combined both markets. 

       24    Q.  Okay. 

       25    A.  We specialize in both markets. 
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        1    Q.  And without getting more specific though, your testimony is 

        2    that from 1981 onwards Marazul has had the majority of the 

        3    business in travel to Cuba from the United States? 

        4    A.  Right. 

        5    Q.  Okay. 

        6             Now, you were asked in this case to provide an opinion 

        7    on the number of visits, of legal visits by U.S. persons to 

        8    Cuba between 1979 and 1992, right? 

        9    A.  Yes. 

       10    Q.  And the opinion that you have is based on data from three 

       11    documents, right? 

       12    A.  Yes. 

       13    Q.  And the first document is an affidavit that was submitted 

       14    in a Supreme Court case, right? 

       15    A.  Yes. 

       16    Q.  And that document contains Cuban data relating to the years 

       17    1979 and 1980, is that correct? 

       18    A.  That is correct. 

       19    Q.  And the second document was a U.S. government press release 

       20    issued in April 1982, right? 

       21    A.  Yes. 

       22    Q.  And that document contains information about the number of 

       23    U.S. visitors to Cuba for a 12-month period that covers May 

       24    1981 through April 1982, is that correct? 

       25    A.  Yes, that is correct. 
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        1    Q.  And the third document is congressional testimony relating 

        2    to travel in Cuba with numbers for the year 1992, is that 

        3    correct? 

        4    A.  Right. 

        5    Q.  And those are the only documents that you refer to that 

        6    contain specific numbers of U.S. visitors to Cuba, right? 

        7    A.  Yes, that is correct. 

        8    Q.  And those documents contain no data for about ten years 

        9    during this period 1979 through 1992, right? 

       10    A.  Correct. 

       11    Q.  There is no data for part of 1981, right? 

       12    A.  Right. 

       13    Q.  There is no data for 1982, right? 

       14    A.  Yes. 

       15    Q.  No data for 1983? 

       16    A.  There is a comment that from 1982 to 1983 it had increased. 

       17    Q.  I am sorry? 

       18    A.  There was a comment that from 1982 to 1983 it had 

       19    increased. 

       20    Q.  But my question is were there any specific numbers about 

       21    the year 1983 in any of these documents? 

       22    A.  No. 

       23    Q.  And there were no specific numbers for the year 1984 

       24    either? 

       25    A.  No. 
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        1    Q.  Or 1985? 

        2    A.  No. 

        3    Q.  1986? 

        4    A.  No. 

        5    Q.  1987? 

        6    A.  No. 

        7    Q.  1988? 

        8    A.  No. 

        9    Q.  1989? 

       10    A.  No. 

       11    Q.  1990? 

       12    A.  No. 

       13    Q.  1991? 

       14    A.  No. 

       15    Q.  And so you had to find a way to estimate what those numbers 

       16    might be, right, for the years that there was no data? 

       17    A.  That is right. 

       18    Q.  And am I correct that you do not have a degree in 

       19    statistics? 

       20    A.  You are correct. 

       21    Q.  And you have never taken any courses specifically devoted 

       22    to statistics, right? 

       23    A.  No, I have not. 

       24    Q.  And you have never worked for the Immigration & 

       25    Naturalization Service, have you? 
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        1    A.  No, I have not. 

        2    Q.  And you have never worked for the State Department, right? 

        3    A.  No, I have not. 

        4    Q.  And you have never worked for the Treasury Department's 

        5    OFAC, right? 

        6    A.  No, I have not. 

        7    Q.  And you have never testified in court before as an expert, 

        8    have you? 

        9    A.  Yes, I have. 

       10    Q.  Well, when did you testify in court as an expert? 

       11    A.  I testified in a case for Havana Club Rum. 

       12    Q.  Were you qualified as an expert in that case? 

       13    A.  I believe I was. 

       14             MS. SHAPIRO:  One moment, your Honor. 

       15    Q.  By the way, the Havana Club, you testified in that case at 

       16    the request of the Rabinowitz Boudin firm and Mr. Krinsky as 

       17    well, correct? 

       18    A.  Yes, that is correct. 

       19    Q.  And you provided a declaration in that case similar to the 

       20    report that you provided in this case, right? 

       21    A.  Pretty similar, yes. 

       22             MR. KRINSKY:  To save time, I am perfectly willing to 

       23    stipulate with my colleague that in the Havana Club case Ms. 

       24    Diaz did testify but not as an expert, and it was on the same 

       25    subject matter. 
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        1             THE COURT:  How did that come out? 

        2             MR. KRINSKY:  The case was decided on other grounds, 

        3    your Honor, but the testimony did come in. 

        4    Q.  In that case, Ms. Diaz, you also testified about your 

        5    observations about the numbers of people bringing Havana Club 

        6    Rum from Cuba to the United States, right? 

        7    A.  Yes. 

        8    Q.  So it wasn't just limited to travel? 

        9    A.  That is correct. 

       10             MR. KRINSKY:  I stand corrected, your Honor. 

       11    Q.  Ms. Diaz, you have known Mr. Krinsky for a long time, isn't 

       12    that right? 

       13    A.  Yes, I have. 

       14    Q.  Since about 1981 or 1982, is that right? 

       15    A.  Yes, that would be correct. 

       16    Q.  And his firm has represented your companies for many years, 

       17    is that correct? 

       18    A.  Yes, that is correct. 

       19    Q.  And Mr. Krinsky has also traveled to Cuba number of times 

       20    using your agency, correct? 

       21    A.  Yes. 

       22    Q.  Now, in that Havana Club case, you were also, like in this 

       23    case, testifying on behalf of a company owned by the Cuban 

       24    government, right? 

       25    A.  Yes. 
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        1    Q.  And in that case you used the same thee sources, the three 

        2    documents that we talked about, to calculate an estimate of the 

        3    number of U.S. visitors to Cuba during the same period of time, 

        4    correct? 

        5    A.  Yes, I did. 

        6    Q.  And there are other sources you could have used, right? 

        7    A.  Well, these are the sources that I used.  I don't know 

        8    whether I could have used another source but these are the ones 

        9    that I used.  There are not too many sources out there that 

       10    actually give the number of people that travel to Cuba. 

       11    Q.  Well, Ms. Diaz, isn't it true that you have read a lot of 

       12    documents that have had figures on people traveling to Cuba 

       13    other than these three documents? 

       14    A.  Yes, I have. 

       15    Q.  But you didn't use any of those other documents, right? 

       16    A.  Well, these sources are used by the United States 

       17    government, so I believe that they should be very accurate. 

       18    Q.  My question, Ms. Diaz, is you did not use any of the other 

       19    sources that you have read with data about the number of U.S. 

       20    visitors to Cuba to provide your report in this case, correct? 

       21    A.  No, I did not. 

       22    Q.  I am sorry, Ms. Diaz, can you speak up a little bit? 

       23    A.  No, I did not. 

       24    Q.  Thank you. 

       25             And you did not, in connection with your work in this 
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        1    case, search for any documents containing information about the 

        2    number of U.S. visitors to Cuba other than the three documents 

        3    you relied on, did you? 

        4    A.  No, I did not. 

        5    Q.  In fact, you only used information provided by Mr. Krinsky, 

        6    isn't that correct? 

        7    A.  I have this information besides being provided by Mr. 

        8    Krinsky.  I have had this information myself.  I have been with 

        9    the business with Cuba for a long period of time so I have to 

       10    know this information.  It's part of my job. 

       11    Q.  Ms. Diaz, isn't it a fact that the 1979 data and the data 

       12    contained in the affidavit of Mr. Enders was provided to you by 

       13    Mr. Krinsky? 

       14    A.  I have known about this data for a long time because, as a 

       15    matter of fact, the case we followed at the company we followed 

       16    closely because one of our lawyers at that time, Harold 

       17    Meyerson, was one of the lawyers in both cases. 

       18    Q.  Ms. Diaz, is it your testimony that you did not rely on the 

       19    figures for 1979 and 1980 provided by Mr. Krinsky?  Is that 

       20    your testimony? 

       21    A.  My testimony is that even though I relied on those figures, 

       22    I have known these figures for a long period of time.  That my 

       23    first or the first time that I saw those figures were not 

       24    provided to me by Mr. Krinsky. 

       25    Q.  But you relied on the figures that were provided to you by 
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        1    Mr. Krinsky for your opinion in this case, right? 

        2    A.  I will answer again, I have known -- 

        3    Q.  Please answer yes or no, Ms. Diaz. 

        4             MR. KRINSKY:  Your Honor, she can answer the question. 

        5    A.  I can qualify it. 

        6             THE COURT:  If you would please answer either yes or 

        7    no.  If you need to explain your answer you may. 

        8    A.  No.  I have known these figures from before due to the fact 

        9    that the case that they are testifying, one of the lawyers that 

       10    we were at that time using was one of the lawyers of the case, 

       11    Harold Meyerson. 

       12    Q.  Do you remember having your deposition taken in the Havana 

       13    Club case, Ms. Diaz? 

       14    A.  Do I remember right now? 

       15    Q.  Do you remember that in the Havana Club case, and it's on 

       16    February 13, 1997, that you had a deposition? 

       17    A.  Yes. 

       18    Q.  And you were asked questions and you gave answers to the 

       19    lawyer from the company that was opposing Havana Club in that 

       20    litigation, right? 

       21    A.  Yes. 

       22             MS. SHAPIRO:  Your Honor, may I approach? 

       23             THE COURT:  Yes. 

       24    Q.  I am going to hand to you, Ms. Diaz, a document marked for 

       25    identification Defendant Exhibit 695. 
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        1    Q.  Okay. 

        2             And if you can turn to page 75 -- I am going to 

        3    withdraw that. 

        4             Now, this information contained in the declaration by 

        5    Mr. Enders that we were discussing, the information in there 

        6    was Cuban data, is that right? 

        7    A.  Yes. 

        8    Q.  And that data could have included illegal visits as well as 

        9    legal visits, correct? 

       10    A.  Yes. 

       11    Q.  Now, you were provided the congressional testimony with the 

       12    1992 number by Mr. Krinsky as well, correct? 

       13    A.  Yes. 

       14    Q.  And, in fact, you did not read that testimony before 

       15    signing your affidavit in the Havana Club case which contains 

       16    an opinion similar to the one you have given here, right? 

       17    A.  I am sorry, can you repeat the question? 

       18    Q.  Well, let me back up for a moment. 

       19             You provided an opinion in the Havana Club case 

       20    similar to the one here, right? 

       21    A.  Yes. 

       22    Q.  And it was based on the same three documents that you rely 

       23    on here, right? 

       24    A.  Yes. 

       25    Q.  And, in fact, you had not even read the congressional 
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        1    available containing statistics on the number of U.S. persons 

        2    that traveled to Cuba during this period 1979 to 1992, did you? 

        3    A.  Throughout the years that I have been working we have had 

        4    reports that we have read and these are basic reports that we 

        5    have always had as good figures to estimate the number of legal 

        6    travel to Cuba for this time period. 

        7    Q.  That wasn't my question, Ms. Diaz. 

        8             My question was at the time your lawyers prepared the 

        9    report you signed in this case, you did not even know whether 

       10    there were any government statistics aside from the three 

       11    documents provided by Mr. Krinsky about the number of U.S. 

       12    persons traveling to Cuba, did you? 

       13    A.  No. 

       14    Q.  Ms. Diaz, I am going to hand you a document which has been 

       15    marked for identification Defendant Exhibit D720, and I ask you 

       16    to take a look at that.  It's a chart with on the left side a 

       17    column with individual years from 1979 through 1992 and on the 

       18    right side a heading under the heading visits per report, a 

       19    number for each year. 

       20             Can you take a look at that, and you can take as much 

       21    time as you like, and just tell us whether the information in 

       22    this chart accurately reflects your estimates for each of those 

       23    years. 

       24    A.  Yes, pretty much so. 

       25    Q.  Okay. 
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        1             Now, as we have already discussed, about ten of those 

        2    years or for about ten of those years you didn't have any 

        3    actual numbers, right? 

        4    A.  No. 

        5    Q.  And so you had to make a guess as to what those numbers 

        6    would be, correct? 

        7    A.  Yes. 

        8    Q.  And for the year 1981, you simply used the 1982 number for 

        9    ease of calculation, isn't that correct? 

       10    A.  Yes. 

       11    Q.  So you just assumed the number was the same, right? 

       12    A.  Right. 

       13    Q.  And you did the same thing for 1983, isn't that right? 

       14    A.  Yes. 

       15    Q.  And then with respect to the other years, you assumed that 

       16    the volume of travel between 1984 and 1992 had been constant 

       17    except for one ten-month period, right? 

       18    A.  Yes. 

       19    Q.  And you took the 1992 estimate from the congressional 

       20    testimony and simply assumed that that had been the number for 

       21    most of the preceding years, right? 

       22    A.  Yes. 

       23    Q.  Now, Marazul Charters has a Web site, isn't that right? 

       24    A.  Yes. 

       25    Q.  And one of the purposes of the Web site is to provide 
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        1    it's under the year 1984, do you see that? 

        2    A.  You mean the year 1984? 

        3    Q.  Right. 

        4    A.  Yes. 

        5    Q.  And it says on your Web site, doesn't it, that that year 

        6    Marazul sent 650 people, not counting Cuban-Americans, to Cuba, 

        7    right? 

        8    A.  Yes. 

        9    Q.  And then take a look at 1985. 

       10    A.  I am sorry, under 1984, can you tell me the date?  Just so 

       11    I make sure -- 

       12    Q.  Under 1984.  Take a look at the screen.  That is the part I 

       13    am referring to. 

       14             It says there that Marazul sent 650 people to Cuba, 

       15    right? 

       16    A.  Yes. 

       17             MR. KRINSKY:  That misstates what that document says. 

       18             MS. SHAPIRO:  Excuse me, not counting Cuban-Americans 

       19    visiting relatives, correct? 

       20             THE WITNESS:  Yes. 

       21    Q.  And -- 

       22    A.  That is what it says there. 

       23    Q.  650.  And then in 1985, just continuing down on the same 

       24    page, it says that Marazul sent 400 people, right, not counting 

       25    Cuban-Americans? 
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        1    A.  Yes. 

        2    Q.  And that is obviously less than 650, right? 

        3    A.  Yes. 

        4    Q.  And then in 1986, turning to the next page, it says there 

        5    that Marazul sent 850 people plus 1250 Cuban-Americans, right? 

        6    A.  Yes. 

        7    Q.  And I can continue, but would you agree with me that based 

        8    on the information in your Web site it appears that the number 

        9    of U.S. visitors to Cuba went up and down during the period 

       10    that you had said in your report it remained constant? 

       11    A.  Well, what we are saying in our Web site are the people.  I 

       12    don't know how accurate it is or not, but are the people that 

       13    we took, that Marazul took, Marazul Tours at the time. 

       14    Q.  Right.  And you also testified that Marazul had the 

       15    majority of the business during this period, right? 

       16    A.  Yes. 

       17    Q.  And I take it that your opinion here is based on your 

       18    experience in the industry, right? 

       19    A.  Yes. 

       20    Q.  And it's based on your belief that your own experience is 

       21    representative of the industry, isn't that right? 

       22    A.  I am sorry, can you ask it again? 

       23    Q.  I take it that your opinion, which you say is based on your 

       24    experience, is also based on your understanding and your belief 

       25    that your experience is representative of the industry? 
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        1    A.  I would say so. 

        2    Q.  Okay. 

        3             So it's fair to say, is it not, that the numbers of 

        4    people that Marazul took during the period 1984 to 1992 are 

        5    representative of the industry as a whole, right? 

        6    A.  We have the biggest percentage.  We don't have the 100 

        7    percent of the people that travel to Cuba. 

        8    Q.  No, I understand that, Ms. Diaz.  But you are coming here 

        9    and telling the court that you are an expert on U.S.-Cuba 

       10    travel and my understanding, based on your testimony, is that 

       11    that is because you think your experience is representative of 

       12    the industry as a whole, isn't that right? 

       13             MR. KRINSKY:  Objection. 

       14             THE COURT:  Overruled. 

       15    A.  I am sorry, but I do not understand. 

       16             I am not trying to be difficult, I just don't 

       17    understand your question. 

       18             What do you mean by my opinion representative as a 

       19    whole?  You mean whether another owner of a travel agency will 

       20    have the same opinion as me? 

       21    Q.  No, let me try to explain, and let me try to ask it a 

       22    different way. 

       23             You believe that you have experience in the industry 

       24    such that your own experience in your own agency gives you a 

       25    way to render an opinion about what was going on in the whole 
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        1    industry, right? 

        2    A.  Yes. 

        3    Q.  And you believe that your own experience is an example of 

        4    what was going on with the other agencies as well, right? 

        5    A.  I cannot answer that with a yes or no. 

        6    Q.  Well, let me ask you a different question. 

        7             As you sit here today, are you telling us that you 

        8    have no way to know how many people any of the other agencies 

        9    were sending to Cuba during the period as to which you have 

       10    given us an opinion? 

       11    A.  That is correct. 

       12    Q.  So you have no idea how many people any of the other 

       13    agencies sent to Cuba from the United States during the period 

       14    1979 to 1992? 

       15    A.  No, I have to base my opinion -- can I -- 

       16    Q.  Just answer my question. 

       17             MR. KRINSKY:  She is entitled to explain. 

       18             THE COURT:  Yes, let's get the answer.  I am sorry. 

       19             May we have the answer please. 

       20    A.  My opinion is based on not only the number of people that 

       21    travel through Marazul but of the restrictions that the U.S. 

       22    government and the Cuban government have placed in the visits 

       23    from the U.S. to Cuba.  They have gone up and down quite a bit, 

       24    sometimes because of regulations that the Cuban government have 

       25    placed, sometimes because of restrictions from the Treasury 
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        1    Department. 

        2             Those are facts that I know.  They are public facts 

        3    and that I know them because they are part of my work. 

        4    Q.  I understand that.  And so you are now saying that you also 

        5    have information about how the regulations change, right? 

        6    A.  Yes. 

        7    Q.  Okay. 

        8             But obviously that doesn't give any specific 

        9    information as to the number of people that went to Cuba, 

       10    right? 

       11    A.  Well, it does affect the number of people that can travel 

       12    to Cuba. 

       13    Q.  I understand that but please try to answer my question, Ms. 

       14    Diaz. 

       15             My question was the change in the regulations does not 

       16    provide any specific information about the numbers of people 

       17    that went to Cuba in any particular year, right? 

       18    A.  Right.  It does -- 

       19    Q.  Thank you. 

       20             MR. KRINSKY:  Can she explain her answer, your Honor? 

       21             THE COURT:  We have the answer. 

       22    Q.  So in order to arrive at a specific number and a specific 

       23    estimate for the number of people that went to Cuba in any 

       24    particular year, you had to base that in part on your own 

       25    experience, right? 
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        1    A.  Yes. 

        2    Q.  And you also had to make some assumptions about what was 

        3    going on with some of the other travel agencies, right? 

        4    A.  I have to make an assumption that I know what was going on 

        5    with the market of travel to Cuba. 

        6    Q.  Okay. 

        7             And that was based on your view that what you saw 

        8    going on in your own agency was similar to what was happening 

        9    with other agencies, correct? 

       10    A.  Pretty much so. 

       11    Q.  Okay. 

       12             Now, isn't it a fact that your Web site shows that 

       13    during the years 1984 through 1992 the numbers of people that 

       14    you took to Cuba went up and down?  It didn't stay the same. 

       15    A.  I haven't taken a look at the Web site for a while so I am 

       16    not going to say yes or no. 

       17    Q.  Okay, but -- well, I am not going to take you through each 

       18    page of the Web site.  The document is in evidence and it will 

       19    speak for itself. 

       20             Now, I would just like to direct your attention for 

       21    some different questions to the page of your Web site that 

       22    relates to 1986, which I believe is -- and can we get that up 

       23    on the screen please.  I think it's the sixth page. 

       24             Do you have that? 

       25             Now, in the year 1986 Marazul sent a total of 2100 
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        1    people to Cuba, right?  If you add 850 people plus 1250 

        2    Cuban-Americans. 

        3    A.  Yes. 

        4    Q.  Now, your estimate for the year 1986 for the total number 

        5    of U.S. visitors to Cuba was 13,125, right? 

        6    A.  Correct. 

        7    Q.  And that is even though you testified before this court 

        8    that Marazul had a majority of the business during the entire 

        9    period from 1981 forward, right? 

       10    A.  Yes. 

       11    Q.  Now, if you look at your Web site under 1987, it says there 

       12    that you took a total of 3700 people to Cuba, right? 

       13    A.  Yes. 

       14    Q.  But your estimate in this case was that the total number 

       15    was 15,000, right? 

       16    A.  Yes. 

       17    Q.  And that is even though Marazul had a majority of the 

       18    business during that year, right?  Yes or no. 

       19    A.  Yes. 

       20    Q.  And in 1988 it says on your Web site, does it not, that 

       21    Marazul sent 6200 people to Cuba, right? 

       22    A.  Yes. 

       23    Q.  But you estimated that the total number in the entire 

       24    industry would have been 15,000, right? 

       25    A.  Yes. 
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        1    Q.  And in 1989 it says on your Web site that Marazul took 6500 

        2    people to Cuba, right? 

        3    A.  Yes. 

        4    Q.  But you estimated that the total number was 15,000, is that 

        5    correct? 

        6    A.  Correct. 

        7    Q.  Now, if we can just go back in time and take a look at the 

        8    estimates you made for the years 1979 through 1982, do you have 

        9    those numbers in front of you? 

       10    A.  Yes, I do. 

       11    Q.  And the total number of U.S. visitors to Cuba that you 

       12    estimated during that period was about 315,000, is that right? 

       13    A.  Yes, and I based my estimate number on the declaration of 

       14    Enders. 

       15    Q.  Okay. 

       16             Now, the declaration of Enders, that was the document 

       17    that your attorneys suggested you rely on, right? 

       18    A.  Yes. 

       19    Q.  Okay. 

       20             Now, if we can turn to I think the fifth page of your 

       21    Web site and look under the year 1982. 

       22             Can you take a look at that?  If you look just towards 

       23    the bottom -- I am sorry, under April 19, it says there, 

       24    doesn't it, estimates run from 70,000 to 150,000 American 

       25    tourists who traveled to Cuba from 1977 to 1982.  This does not 
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        1    include an additional 150,000 Cuban-Americans visiting their 

        2    relatives from 1979 to 1982. 

        3             Do you see that? 

        4    A.  Yes. 

        5    Q.  And the estimates in your Web site are lower than the 

        6    estimates in your report, isn't that right? 

        7    A.  They seem to be, yes. 

        8    Q.  Right.  And, in fact, there is a range in those estimates 

        9    in the Web site, right?  It has a range from a low point to a 

       10    high point, right? 

       11    A.  That is correct. 

       12    Q.  And if you took the low estimate in the Web site, which 

       13    covers a 5-year period from 1977 to 1982, your estimate would 

       14    have been probably close to 100,000 lower than what it was in 

       15    your report, isn't that a fact? 

       16    A.  Yes. 

       17    Q.  And, in fact, even if you had taken the higher estimate it 

       18    would have been at least 15,000 people lower than the estimate 

       19    in your report, isn't that right? 

       20    A.  Not doing the actual adding, the addition here, it seems 

       21    that way. 

       22    Q.  Well, the high estimate in your Web site is that there were 

       23    150,000 American tourists and an additional 150,000 

       24    Cuban-Americans traveling to Cuba from 1977 to 1982, right? 

       25             That is what it says there, isn't it? 
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        1    A.  Right. 

        2    Q.  And that adds up to 300,000, doesn't it? 

        3    A.  Yes. 

        4    Q.  And that is for a 5-year period starting in 1977, right? 

        5    A.  Yes. 

        6    Q.  And the estimate in your report I believe you have already 

        7    testified for the period -- I am sorry, I meant a 6-year 

        8    period, but the estimate in your report for the period 1979 

        9    through 1982 was about 315,000, right? 

       10    A.  Yes. 

       11    Q.  So it was at least 15,000 higher than the estimate in your 

       12    Web site for the longer period, right? 

       13    A.  Right. 

       14    Q.  Now, the calculation that you made in your estimate 

       15    includes repeat travelers, does it not? 

       16    A.  It could. 

       17    Q.  I am sorry? 

       18    A.  Yes, it could. 

       19    Q.  It could.  Well, it does, doesn't it? 

       20    A.  Yes. 

       21    Q.  And, in fact, many of the people from the United States who 

       22    traveled to Cuba through Marazul have gone back more than once, 

       23    correct? 

       24    A.  Throughout the years or in one specific year? 

       25    Q.  Yes, throughout the years. 
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        1    A.  Yes. 

        2    Q.  In fact, you yourself have visited Cuba number of times, 

        3    correct? 

        4    A.  Yes. 

        5    Q.  And others at your company regularly travel to Cuba, 

        6    correct? 

        7    A.  Yes. 

        8    Q.  And many Cuban-American families which travel with Marazul 

        9    have traveled their several times, correct? 

       10    A.  Correct. 

       11    Q.  And some on a yearly basis, right? 

       12    A.  Yes. 

       13    Q.  So the number of different individuals who went to Cuba 

       14    between 1979 and 1992 must be far less than your report, isn't 

       15    that right? 

       16    A.  Not necessarily, no. 

       17    Q.  Well, you would agree, would you not, that the number of 

       18    different individuals who traveled from the United States to 

       19    Cuba during the period covered by your report has to have been 

       20    less than the number of visits that you estimate, right? 

       21    A.  Yes. 

       22    Q.  And you have testified that many people have gone back more 

       23    than once, right? 

       24    A.  Yes, they do. 

       25    Q.  And so the number of different individuals has to be 
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        1    substantially less than the number of visits, correct? 

        2    A.  I don't know how substantial but, yes. 

        3    Q.  Okay. 

        4             Now, not everyone can go to Cuba, right? 

        5    A.  That is correct. 

        6             MR. KRINSKY:  Objection, as to time frame, your Honor. 

        7    Q.  Well, it's true today, isn't it, in fact? 

        8    A.  Yes. 

        9    Q.  And, in fact, -- 

       10    A.  I am sorry, I am not sure where the objection stands or 

       11    not.  Am I supposed to answer? 

       12             MS. SHAPIRO:  I can pose another question, your Honor. 

       13    I think I have lost track of where we stood before the 

       14    objection. 

       15    Q.  In fact, Ms. Diaz, isn't it a fact that severe travel 

       16    restrictions were imposed in 1982? 

       17    A.  Yes. 

       18    Q.  And after May of 1982 only government officials, people 

       19    visiting close relatives or journalists, could go to Cuba 

       20    without a special license, right? 

       21    A.  That is correct. 

       22    Q.  And, in fact, the Enders declaration on which you rely says 

       23    that after 1982 tourism as a component of travel was reduced, 

       24    isn't that right? 

       25    A.  That is correct. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           986 

             364SEMP2                 Diaz - cross 

        1    Q.  And the large majority of people visiting Cuba are 

        2    Cuban-Americans visiting family members, isn't that correct? 

        3    A.  Yes. 

        4    Q.  And many of these people travel as families, don't they? 

        5    The Cuban-Americans, that is. 

        6    A.  There are a lot of people that travel as families.  Others 

        7    travel individually. 

        8    Q.  Okay. 

        9             But a fair number of people travel as families and, 

       10    for example, bring children, right? 

       11    A.  Yes. 

       12    Q.  And you do not know how many of the U.S. persons that 

       13    traveled to Cuba from the United States in the years covered by 

       14    your report were over 18 years old, do you? 

       15    A.  For family visits, no, I do not. 

       16    Q.  But just in general you have no idea how many of the people 

       17    you say visited Cuba from the United States were adults, right? 

       18    A.  For family visits I do not. 

       19    Q.  Well, are you saying that you have specific information 

       20    about how many of the other people were adults? 

       21    A.  I can tell you that because of the restrictions that U.S. 

       22    places in travel to Cuba for other purposes other than visiting 

       23    of relatives in Cuba, usually people under 18 do not travel. 

       24    Q.  Okay, but you don't have any specific number. 

       25    A.  No, I do not. 
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        1    Q.  And you have testified that most of the people who traveled 

        2    to Cuba during this period were Cuban-Americans visiting 

        3    relatives, right? 

        4    A.  Yes. 

        5    Q.  Okay. 

        6             Now, you don't know, do you, how many of the U.S. 

        7    persons that traveled to Cuba from the United States during the 

        8    period covered by your report were men, do you? 

        9    A.  No, I do not. 

       10             THE COURT:  But women smoke cigars these days, Ms. 

       11    Shapiro. 

       12             We will be in recess until 1:15. 

       13             I would ask counsel if you would clear the area a 

       14    little bit so that your successors may operate. 

       15             (Luncheon recess) 

       16             (Continued on next page) 

       17 

       18 

       19 

       20 

       21 

       22 

       23 

       24 

       25 
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        1             AFTERNOON SESSION 

        2             1:15 p.m. 

        3             HILDA DIAZ    resumed. 

        4             MS. SHAPIRO:  Your Honor, I would like to offer 

        5    Defendant Exhibit 720. 

        6             THE COURT:  It's admitted. 

        7    CROSS-EXAMINATION (Continued) 

        8    BY MS. SHAPIRO: 

        9    Q.  Ms. Diaz, you do not know how many of the U.S. persons that 

       10    you believe traveled to Cuba from the United States each year 

       11    between 1979 and 1992 were cigar smokers, do you? 

       12    A.  No, I don't. 

       13    Q.  And you do not know how many of the U.S. persons traveling 

       14    to Cuba from the United States each year during that period 

       15    actually bought COHIBA cigars while in Cuba, do you? 

       16    A.  No, I don't. 

       17             MS. SHAPIRO:  Your Honor, I have no further questions. 

       18             However, at this time defendants move to strike the 

       19    testimony and report of Ms. Diaz under Rule 702 and Daubert on 

       20    the grounds that it's not proper expert testimony. 

       21             THE COURT:  Denied. 

       22             MR. KRINSKY:  I have two of the shortest questions, 

       23    your Honor, with apologies. 

       24             (Continued on next page) 

       25 
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        1    REDIRECT EXAMINATION 

        2    BY MR. KRINSKY: 

        3    Q.  Ms. Diaz, where were you born? 

        4    A.  In Cuba. 

        5    Q.  And when did you come to the United States? 

        6    A.  In 1961. 

        7    Q.  And how old were you at the time? 

        8    A.  14. 

        9             MR. KRINSKY:  No further questions, your Honor. 

       10             THE COURT:  Thank you.  You are excused. 

       11             (Witness excused) 

       12             MR. KRINSKY:  Your Honor, the trial testimony of 

       13    Mr. Bernardo Gonzalez was already admitted in evidence on the 

       14    first day of trial and so we would call our last witness and 

       15    now we have to deal with exhibits and depositions to be offered 

       16    in our case.  As to the exhibits, your Honor -- 

       17             MR. KIRBY:  Before you go on to exhibits, can I 

       18    address the last uncalled witness? 

       19             Your Honor, I simply want to point out for the record 

       20    that Mr. Gonzalez was the gentleman whose trial testimony was 

       21    taken in Cuba -- excuse me, in Canada because of the 

       22    circumstances.  Your Honor will recall when plaintiffs made a 

       23    motion to add two people to their witness list on the grounds 

       24    that they felt surprised about the court's ruling that 

       25    Cubatabaco could have abandoned, the court granted the motion 
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        1    and the two people were Simon Chase and Bernardo Gonzalez. 

        2             Shortly after the court granted the motion we were 

        3    informed that Mr. Chase would not appear for deposition, would 

        4    not offer any testimony, and would not respond to the subpoena. 

        5    We were told, however, that Mr. Gonzalez would be produced in 

        6    Canada, and he was duly produced in Canada.  Indeed, at our 

        7    request the location of his deposition was changed from 

        8    Toronto, which was under WHO warning, to Montreal. 

        9             I journeyed at the court's direction, I am sorry to 

       10    say not first class, to attend and take his deposition in 

       11    Canada and to return the following week in Montreal to take his 

       12    trial deposition.  We had his written direct just as it would 

       13    be in this courtroom.  And the cross examination was recorded 

       14    on videotape, your Honor.  And I understand that counsel has 

       15    also proffered the video. 

       16             But for the fact that we have taken so much of the 

       17    court's time already in this trial, I would ask that the court 

       18    treat this within the courtroom as though it were live 

       19    testimony and watch the videotape of his cross, because this 

       20    witness was represented to be so vital and important. 

       21             However, in the interest of time, I would not ask the 

       22    court to do that, though I would be perfectly happy to have 

       23    that done.  I certainly would ask that the court, though you do 

       24    have a transcript, if the court has the opportunity to review 

       25    the testimony live. 
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        1             THE COURT:  Well, I guess the thing to do is to take 

        2    it. 

        3             That is a good question.  How long is the cross? 

        4             MR. KIRBY:  It's slightly under 2 hours, your Honor. 

        5             MR. YOUNG:  I would simply add, your Honor, we can do 

        6    as the court pleases, but I think it would actually take 

        7    several hours, including objections that would need to be dealt 

        8    with as we went. 

        9             I will just note that the direct testimony of 

       10    Mr. Gonzalez and the full transcript of his cross examination 

       11    have already been marked as Court Exhibits 1 and 2 and 

       12    admitted, and I believe the court should have copies of those 

       13    and if your Honor does not I have additional copies here. 

       14             THE COURT:  All right.  I will take it by deposition. 

       15    If we ever get any time in this case, which I don't think we 

       16    are going to, I will watch the video in your presence so that 

       17    you can see that I am watching it, but not now. 

       18             Now, I have just been informed that because of the 

       19    schedule changes that I have made, I may have jeopardized the 

       20    government's case in one of these criminal prosecutions and I 

       21    am trying to solve that problem. 

       22             One solution might be to start the criminal case 

       23    tomorrow morning.  I don't know that that is a solution.  I 

       24    just tell you that so that you are forewarned.  If that is a 

       25    solution that is what I shall do.  If it isn't, I will have to 
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        1    figure out something else. 

        2             MR. YOUNG:  If I may, just to make sure your Honor has 

        3    a copy. 

        4             THE COURT:  Thank you. 

        5             MR. KRINSKY:  Back to our exhibits, your Honor, first 

        6    there is the stipulation of facts and that the parties have 

        7    entered into and that is attached to the joint pretrial order 

        8    and we offer that, your Honor.  I would assume it should be 

        9    marked as a court exhibit. 

       10             THE COURT:  No, it's part of the pretrial order so I 

       11    don't think I need to do anything with it. 

       12             MR. KRINSKY:  It's admitted on that basis? 

       13             THE COURT:  Yes. 

       14             By the way, I am not sure I have signed the pretrial 

       15    order. 

       16             MR. KRINSKY:  No, your Honor, you have not.  I think 

       17    it said it was going to be 3-1/2 days of trial. 

       18             THE COURT:  Okay.  So I am going to sign it as of the 

       19    27th. 

       20             MR. KRINSKY:  Your Honor, before your Honor signs 

       21    it -- 

       22             THE COURT:  I have done it. 

       23             What is next? 

       24             MR. KRINSKY:  The parties submitted a joint pretrial 

       25    order to your Honor on the regular schedule and then on the day 
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        1    of trial the defendants came and offered a revised joint 

        2    pretrial order which we had not yet reviewed, is that correct? 

        3             THE COURT:  The one I have that I just signed is March 

        4    10 when I got it.  So this is obviously the wrong one. 

        5             MR. KRINSKY:  I am advised that this is fine, your 

        6    Honor. 

        7             We have a number of double-starred documents, no 

        8    objections, that we want to offer as evidence, and they are 

        9    140, 141, 143, 144, -- 

       10             MR. KIRBY:  Please, your Honor, this is what we were 

       11    handed last night, which is this list.  I have no problem with 

       12    the list being marked and the exhibits being offered. 

       13    Obviously we got these at 10:30 last night.  We have to do the 

       14    necessary things, but he doesn't have to, unless the court 

       15    requires, read them tediously number by number in the record. 

       16    He can mark this and if we have a problem we will let you and 

       17    them know. 

       18             THE COURT:  Okay.  Why don't we mark that as an 

       19    exhibit. 

       20             MR. KRINSKY:  We will. 

       21             THE COURT:  Just so that we have it in the record. 

       22             MR. KIRBY:  Counsel is going to provide us an 

       23    identical copy, your Honor, with an exhibit number on it. 

       24             THE COURT:  So what is the number going to be, folks, 

       25    of the list? 
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        1             MR. KRINSKY:  1503, your Honor. 

        2             THE COURT:  Okay, 1503 is admitted and so are the 

        3    exhibits listed except for those that are made subject to a 

        4    motion to strike. 

        5             MR. KRINSKY:  Just to keep the record a little 

        6    clearer, let me read the titles of the pages of the exhibits. 

        7             First is called plaintiff's list of double-starred 

        8    exhibits. 

        9             The second is plaintiff's exhibits to which defendants 

       10    object beginning with plaintiff exhibit number 13. 

       11             Then there are Plaintiff Exhibits 1122, which is a 

       12    schedule, 1123, 1124, 1125, 1126, 1127, 1128, 1129, 1130, 

       13    1140.1, and I believe that is it. 

       14             And so that comprises this exhibit, your Honor. 

       15             THE COURT:  All right. 

       16             And the exhibits referred to in Exhibit 1503 are 

       17    admitted subject to a motion to strike. 

       18             MR. KIRBY:  Your Honor, as long as we are doing 

       19    exhibits, I have been reminded that there are certain exhibits 

       20    which were identified and either not offered or offered and 

       21    there is nothing specific in the transcript that indicates 

       22    that.  Those are only about 6.  This morning they were D308, 

       23    309, 310, 311, and those were the trademark search reports. 

       24             THE COURT:  They are admitted. 

       25             MR. KIRBY:  Thank you, your Honor. 
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        1             In addition, there was a document entitled D688, a 

        2    document entitled "COHIBA, the most exciting and comprehensive 

        3    cigar launch in the past quarter century." 

        4             D643, a fax from Mr. Krinsky to Mr. Ossip. 

        5             D5, the Shanken survey. 

        6             D183, Keller's Strategic Brand Management. 

        7             D183A, an excerpt from Keller's Strategic Brand 

        8    Management. 

        9             D287, a General Cigar wooden cigar box that was shown 

       10    to Mr. Rano with the COHIBA box and will be used in the 

       11    examination of Mr. Cullman;, and D676, which was the 

       12    counterfeit COHIBA tin box. 

       13             THE COURT:  They are admitted. 

       14             MR. KIRBY:  Thank you, your Honor. 

       15             MR. KRINSKY:  On the exhibits I read off, the 

       16    documents comprised in the plaintiff's proffer of exhibits, I 

       17    neglected to include Exhibit 1137, just so the record is clear. 

       18             MR. YOUNG:  If I can beg the court's indulgence just 

       19    to make sure our record is complete as well, on Mr. Gonzalez's 

       20    deposition I may have misspoken before.  I believed all of the 

       21    exhibits referenced therein were admitted but just to be sure, 

       22    there were six exhibits appended to Mr. Gonzalez's direct 

       23    testimony which were Plaintiff Exhibits 1181, 1198, 1222, 1227, 

       24    1229 and 1185, and I would ask your Honor that those be 

       25    admitted. 
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        1             THE COURT:  They are admitted. 

        2             MR. KRINSKY:  The final order of business, your Honor, 

        3    is that plaintiffs would offer the deposition designations that 

        4    appear in the joint pretrial order. 

        5             MR. KIRBY:  Excuse me, your Honor, I think you want to 

        6    amend that statement to withdraw the testimony of Phillip 

        7    Brenner and his expert reports, which are 704 and 705, since 

        8    you have not called him as a witness. 

        9             MR. KRINSKY:  That is quite right, your Honor.  I 

       10    neglected to mention that.  This was a person we were going to 

       11    call and chose not to. 

       12             THE COURT:  I understand. 

       13             MR. KRINSKY:  And it was his direct testimony, your 

       14    Honor. 

       15             THE COURT:  Of course, I don't have the right pretrial 

       16    order so that doesn't help me any.  That complicates my life. 

       17             The appendices -- where are the list of depositions? 

       18             MR. KRINSKY:  It's in the appendices, your Honor, in 

       19    the second volume, and they are tab D, I believe. 

       20             THE COURT:  B? 

       21             MR. KRINSKY:  D as in David, and E as well. 

       22             Mr. Goldstein can explain where the material is. 

       23             THE COURT:  Okay. 

       24             MS. SHAPIRO:  Your Honor, I have a copy of the May 

       25    23rd version if you would like. 
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        1             THE COURT:  Okay, good.  Thanks. 

        2             Just so we know where we are, I was going to get a new 

        3    one. 

        4             MR. KIRBY:  You are, your Honor.  We will supply one. 

        5             THE COURT:  But you are striking who? 

        6             MR. KRINSKY:  Professor Phillip Brenner, your Honor. 

        7    He was on our witness list and we offered an expert report from 

        8    him, as well as written direct testimony which was delivered to 

        9    chambers anyway, and we decided it's not necessary given the 

       10    time constraints, and so we are withdrawing his written reports 

       11    which have been offered into evidence and accepted. 

       12             THE COURT:  Okay.  So that is not a deposition issue. 

       13             MR. KRINSKY:  No, your Honor. 

       14             THE COURT:  Thank you. 

       15             MR. KRINSKY:  I think, your Honor, we are set. 

       16             THE COURT:  All right. 

       17             MR. KRINSKY:  I believe that concludes our case. 

       18             MR. KIRBY:  Your Honor, I don't want to take the 

       19    court's time on this but I do believe it is my duty to make a 

       20    motion under 52(c) and, your Honor, if I might have no more 

       21    than one minute. 

       22             THE COURT:  You can have a minute. 

       23             MR. KIRBY:  Thank you, your Honor. 

       24             The minute is as follows, your Honor:  That it is 

       25    clear and not argued that they didn't have a registration of 
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        1    prejudices the plaintiff to have 45 minutes of cross and a 

        2    two-week layover with a CEO of the company. 

        3             MR. KIRBY:  I thought it might be an advantage. 

        4             THE COURT:  You never can tell.  It depends on how it 

        5    works. 

        6             Okay. 

        7             MR. KIRBY:  Your Honor, General Cigar calls Edgar M. 

        8    Cullman, Jr. 

        9     EDGAR M. CULLMAN, JR., 

       10         called as a witness by the Defendants, 

       11         having been duly sworn, testified as follows: 

       12    DIRECT EXAMINATION 

       12 

       13    BY MR. KIRBY: 

       14    Q.  Mr. Cullman, what is your employment? 

       15    A.  I am president and chief executive officer of General 

       16    Cigar. 

       17    Q.  Sir, did you prepare written direct testimony in this case? 

       18    A.  Yes, I did. 

       19    Q.  And are their various exhibits to your testimony? 

       20    A.  Yes, there are. 

       21    Q.  I am going to show you what is going to be marked as court 

       22    exhibit -- 

       23             THE COURT:  17. 

       24             MR. KIRBY:  17.  Thank you, your Honor. 

       25    Q.  And ask you if this is the direct testimony and exhibits to 
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        1    your testimony. 

        2             MR. KIRBY:  Your Honor, do you have a copy of both? 

        3             THE COURT:  I do. 

        4    A.  It is my direct testimony and the exhibits for that 

        5    testimony. 

        6             MR. KIRBY:  Your Honor, I offer Court Exhibit 17 and 

        7    the exhibits thereto. 

        8             THE COURT:  It's admitted. 

        9             MR. KIRBY:  Thank you. 

       10    Q.  Now, Mr. Cullman, how long have you been the president and 

       11    chief executive officer of General Cigar? 

       12    A.  I have been president and chief executive officer since 

       13    19 -- let's see, General Cigar -- it's a little complicated 

       14    because obviously General Cigar and Culbro Corporation were two 

       15    different companies at the same time. 

       16    Q.  Mr. Cullman, in order to ease this, because the names of 

       17    the companies have changed several times, would you start with 

       18    me in 1984. 

       19    A.  Yes. 

       20    Q.  In 1984, what was your position? 

       21    A.  In 1984, I was president of Culbro Corporation. 

       22    Q.  And is that when you were named president of Culbro 

       23    Corporation? 

       24    A.  Yes, it was. 

       25    Q.  Now, would you please tell the court from 1984 to the 
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        1    present the positions you have held and how the corporate 

        2    configuration has changed? 

        3    A.  Right. 

        4             It is a little complicated so you have to allow me to 

        5    go through it. 

        6             In 1984 is when I became president and in 1997 General 

        7    Cigar had a public offering and so a portion of General Cigar, 

        8    which was at that point part of Culbro Corporation, became a 

        9    public company as well.  And in 1999 I believe General Cigar 

       10    and Culbro Corporation were merged, et cetera. 

       11             I think I am missing that again.  If you hang on a 

       12    second -- I don't know why I can't remember it right now. 

       13             Yes, that is correct.  In 1999 General Cigar sold its 

       14    mass market business to Swedish Match and in 2000 General Cigar 

       15    became a private company as part of Swedish Match. 

       16    Q.  Sir, let me ask you to help me with a couple of terms. 

       17             What is the mass market or what was the mass market 

       18    business of General Cigar? 

       19    A.  Mass market cigars are cigars basically made by machine and 

       20    sold in mass market outlets, which is why it was called mass 

       21    market cigars. 

       22    Q.  And today, as you sit here, what is the business of the 

       23    General Cigar Company? 

       24    A.  Today General Cigar is in the premium cigar business. 

       25    Q.  And what are premium cigars? 
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        1    A.  Premium cigars are hand made cigars made of long filler, 

        2    which is full-leaf tobacco, and sold generally for more than a 

        3    dollar at retail. 

        4    Q.  Now, sir, let me go back. 

        5             First of all, tell the court how old you are please. 

        6    A.  I am 57. 

        7    Q.  And when did you graduate from university, sir? 

        8    A.  In 1968. 

        9    Q.  And where did you go to university? 

       10    A.  I went to Yale University. 

       11    Q.  And after your graduation from Yale in '68, what did you do 

       12    next? 

       13    A.  I was in the Army for 3 years. 

       14    Q.  And after your discharge -- were you honorably discharged, 

       15    sir? 

       16    A.  Yes, I was. 

       17    Q.  And after your honorable discharge -- by the way, what was 

       18    your rank at discharge? 

       19    A.  I was a Specialist Fourth Class. 

       20    Q.  Did you take employment in the private sector? 

       21    A.  Yes, I did. 

       22    Q.  And where did you work? 

       23    A.  I worked for Manufactures Hanover Trust Company. 

       24    Q.  And did you work in any particular area? 

       25    A.  I was first as a credit trainee and then into the credit 
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        1    area. 

        2    Q.  And after your 3 years with Manufacturers Hanover, what did 

        3    you do? 

        4    A.  I joined at that time General Cigar. 

        5    Q.  And, sir, was General Cigar -- and that would have been 

        6    1977, right? 

        7    A.  I think it was in 1974. 

        8    Q.  Excuse me. 

        9             In 1974 was General Cigar a family business? 

       10    A.  Yes, it was a family business. 

       11    Q.  And had your family been involved in the tobacco business 

       12    for some time prior to 1974? 

       13    A.  Yes, it had. 

       14    Q.  And at the time you entered General Cigar, was your father 

       15    connected with General Cigar? 

       16    A.  Yes, he was. 

       17    Q.  What was his position? 

       18    A.  He was chairman. 

       19    Q.  Is your father in the courtroom? 

       20    A.  Yes, he is. 

       21             MR. KIRBY:  Your Honor, I would like to have the 

       22    witness identify Mr. Edgar Cullman, Sr. 

       23    A.  He is the distinguished gentleman sitting back there 

       24    listening intently. 

       25    Q.  What was your capacity when you joined General Cigar? 
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        1    A.  I joined General Cigar as a trainee. 

        2    Q.  And what did that consist of? 

        3    A.  Well, I learned all aspects of the cigar business, from 

        4    growing tobacco to manufacturing cigars to marketing and 

        5    selling cigars. 

        6    Q.  Did you work in any areas which involved the actual sorting 

        7    of the tobacco? 

        8    A.  Yes, I did. 

        9    Q.  And where was that? 

       10    A.  That was in Puerto Rico. 

       11    Q.  And what does the term Connecticut wrapper mean? 

       12    A.  It's a kind of tobacco that is grown in the Connecticut 

       13    valley used for the outside wrapping around the cigar. 

       14    Q.  Was there a time when General Cigar grew its own 

       15    Connecticut wrapper? 

       16    A.  Yes, there was, and still does. 

       17    Q.  And so you worked in Puerto Rico and did you also work in 

       18    Jamaica? 

       19    A.  Yes, I did. 

       20    Q.  And what about Florida and Pennsylvania? 

       21    A.  Those states as well. 

       22    Q.  And what was your job at that time as an executive trainee? 

       23    A.  Well, I was just that.  I was trying to learn every aspect 

       24    of the business so that I could take on more of a management 

       25    role in the future. 
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        1    Q.  And then in 1976 you assumed the management position, is 

        2    that right? 

        3    A.  That is correct. 

        4    Q.  And what was that? 

        5    A.  I was vice president in charge of tobacco. 

        6    Q.  And did you also at the end of 1976 assume a further 

        7    position? 

        8    A.  Yes, I did. 

        9    Q.  And that was -- 

       10    A.  I was in charge of marketing.  I think it was EVP 

       11    marketing. 

       12    Q.  And in 1978 you became executive VP and chief operating 

       13    officer of General Cigar, is that right? 

       14    A.  That is correct, yes. 

       15    Q.  And then in 1980, did you become president of General 

       16    Cigar? 

       17    A.  Yes, I did. 

       18    Q.  And when did you become a member of the board of directors? 

       19    A.  At the same time. 

       20    Q.  And at that time, 1980, was General Cigar a subsidiary of 

       21    Culbro, or had Culbro been formed? 

       22    A.  Culbro had already been formed. 

       23    Q.  Had already been formed? 

       24    A.  Yes. 

       25    Q.  And was General Cigar, of which you were president, a 
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        1    subsidiary of Culbro? 

        2    A.  Yes, it was. 

        3    Q.  And then you became an officer of Culbro Corporation in 

        4    1984, is that right? 

        5    A.  Yes, that is correct. 

        6    Q.  Now, what was the business of Culbro at that time? 

        7    A.  Besides the cigar business, we were in a variety of 

        8    businesses ranging from pharmaceuticals to snack food to real 

        9    estate development to nursery products, and other industrial 

       10    products. 

       11    Q.  And I gather, sir, from your previous testimony that 

       12    General Cigar's business is now premium cigars, that those 

       13    businesses were sold during the '80s and '90s? 

       14    A.  Yes, they were, sold and spun off. 

       15    Q.  Now, sir, as I understand it, though it is somewhat 

       16    complicated, you became chief executive of Culbro in '96, is 

       17    that right? 

       18    A.  That is correct. 

       19    Q.  Now, you had said that in 2000 General Cigar went private 

       20    and Swedish Match acquired General Cigar.  Did they acquire all 

       21    of General Cigar? 

       22    A.  No, they acquired a majority interest, I think it was 64 

       23    percent. 

       24    Q.  Now, sir, during the period that you were president of 

       25    Culbro, did you have responsibilities other than cigars? 
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        1    A.  Yes, I did. 

        2    Q.  And did those include those other business lines you talked 

        3    about? 

        4    A.  That is correct. 

        5    Q.  Were you involved in the day-to-day operation and 

        6    management of General Cigar during that period? 

        7    A.  No, I was not. 

        8    Q.  Were you responsible, sir, for the cigar business? 

        9    A.  Yes, I was. 

       10    Q.  Now, in 1997, had Culbro-General Cigar sold off most of its 

       11    noncigar businesses? 

       12    A.  By the end of 1997, yes. 

       13    Q.  And is it fair to say that you then began to focus solely 

       14    on cigars again? 

       15    A.  That is fair. 

       16    Q.  Now, sir, I just have one or two more questions. 

       17             In the course of this trial -- let me ask it this way: 

       18    Have you be in attendance during this trial? 

       19    A.  Yes, I have. 

       20    Q.  Have you been here every day? 

       21    A.  Almost every day. 

       22    Q.  And when you haven't been here have you read the 

       23    transcript? 

       24    A.  I have. 

       25    Q.  Now, in this trial, sir, there has been testimony about the 
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        1    cigar boom in the 1990s. 

        2             Are you familiar with that term? 

        3    A.  I am. 

        4    Q.  And will you tell the court what the cigar boom was and 

        5    what its parameters were? 

        6    A.  Well, starting at the fourth quarter approximately of 1994 

        7    the cigar industry experienced an increase in business, which 

        8    it had not had in nearly 20 years.  And it did not subside 

        9    really until '97 or '98, so it grew substantially during that 

       10    time. 

       11    Q.  I am not sure I understand.  Did this boom begin in '94 or 

       12    '93? 

       13    A.  No, '94.  I think it was -- well, now you got me. 

       14    Q.  I call your attention to paragraph 11 of your direct 

       15    testimony. 

       16             MR. GOLDSTEIN:  I think we are going pretty far beyond 

       17    the written direct which was simply to introduce the witness 

       18    and his positions through the company. 

       19             THE COURT:  I think Brother Kirby said "I just have 

       20    two or three more questions," as I recall. 

       21             MR. KIRBY:  That was correct, your Honor. 

       22    Q.  Is it late '93? 

       23    A.  I think it's late '93, yes. 

       24    Q.  That the cigar boom began. 

       25    A.  Yes. 
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        1    Q.  And is it accurate to still describe the condition in the 

        2    premium cigar business as a boom? 

        3    A.  No, I don't think so. 

        4    Q.  What is the largest market for premium cigars in the world 

        5    today? 

        6             MR. GOLDSTEIN:  Your Honor -- 

        7    A.  I think it's United States. 

        8             MR. GOLDSTEIN:  Same objection. 

        9             MR. KIRBY:  Thank you very much. 

       10             Your witness. 

       11             MR. GOLDSTEIN:  First, I would like to offer 

       12    plaintiff's objections to the direct testimony of Edgar M. 

       13    Cullman, Jr., and I don't know what court number we are up to. 

       14             MR. KIRBY:  Your Honor, at the risk of incurring the 

       15    court's wrath, I will point out that we offered all the 

       16    exhibits attached to this testimony in the appendix, but 

       17    obviously not the cigar boxes, and they are D177, your Honor, 

       18    which is a COHIBA box as General Cigar sells COHIBA today, and 

       19    287, which is the box used to sell COHIBA cigars in the United 

       20    States from 1992 to 1997, and the bundle pack which your Honor 

       21    perhaps recalls seeing during earlier testimony which General 

       22    Cigar sold COHIBAs in during a portion of the '80s, and that is 

       23    D286. 

       24             THE COURT:  They are admitted. 

       25             MR. GOLDSTEIN:  Your Honor, plaintiff has hearsay 
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        1    objections to Defendant Exhibit 72, 73 and 253. 

        2             THE COURT:  Overruled.  They are admitted. 

        3    CROSS EXAMINATION 

        4    BY MR. GOLDSTEIN: 

        5    Q.  Mr. Cullman, good afternoon. 

        6    A.  Good afternoon. 

        7    Q.  You probably recall, my name is David Goldstein and I 

        8    represent the plaintiff, Cubatabaco, in this action. 

        9             Mr. Cullman, the General Cigar COHIBA does not have 

       10    any Cuban roots, does it? 

       11    A.  Absolutely.  Yes, it does. 

       12    Q.  The General Cigar COHIBA cigar has Cuban roots? 

       13    A.  The name has Cuban roots. 

       14    Q.  The only Cuban roots that General Cigar COHIBA has is that 

       15    it has the same name as a Cuban cigar brand named COHIBA, is 

       16    that correct? 

       17    A.  That is correct. 

       18    Q.  Nothing about the General Cigar COHIBA has anything to do 

       19    with Cuba other than it has the same name as the Cuban cigar 

       20    called COHIBA, is that correct? 

       21    A.  That is correct. 

       22    Q.  And other than the same name, nothing about the General 

       23    Cigar COHIBA has a Cuban origin, is that correct? 

       24    A.  That is correct. 

       25    Q.  And by the same name, you mean both cigars are called 
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        1    COHIBA, is that right? 

        2    A.  That is correct. 

        3    Q.  It's a fact, isn't it, that General Cigar chose to apply to 

        4    register the name COHIBA in the United States after hearing of 

        5    the Cuban COHIBA? 

        6    A.  Yes, it did. 

        7    Q.  You did not come up with the name on your own and later 

        8    discover that there was also a Cuban cigar of the same name, is 

        9    that right? 

       10    A.  That is correct. 

       11    Q.  And the General Cigar COHIBA does not have any history as a 

       12    Cuban cigar, is that correct? 

       13    A.  I don't know what you mean by history. 

       14    Q.  Your cigar doesn't come from a Cuban cigar of the same 

       15    name. 

       16             MR. KIRBY:  Objection, your Honor, I don't know what 

       17    that means. 

       18             THE COURT:  Overruled. 

       19    A.  I don't know how to answer the question. 

       20    Q.  You have a cigar called PARTAGAS, is that correct? 

       21    A.  Yes, we do. 

       22    Q.  Would you say that that cigar has a Cuban history? 

       23    A.  Yes. 

       24    Q.  So my question is the General Cigar COHIBA cigar does not 

       25    have a history as a Cuban cigar the same way that your PARTAGAS 
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        1    has a history, is that correct? 

        2    A.  I don't think that is correct.  I don't know -- I think 

        3    that it has a very similar history as you suggest.  The 

        4    PARTAGAS had a history in Cuba and our PARTAGAS as well. 

        5    Q.  Your PARTAGAS? 

        6    A.  Yes. 

        7    Q.  But your COHIBA doesn't have a history in Cuba, the General 

        8    Cigar COHIBA doesn't derive from a Cuban cigar called COHIBA, 

        9    is that correct? 

       10    A.  The name does, yes, it does. 

       11    Q.  The name is the only connection between the General Cigar 

       12    COHIBA and the Cuban COHIBA? 

       13    A.  Yes. 

       14    Q.  And the General Cigar COHIBA was never made by the same 

       15    people who once made the Cuban COHIBA, is that correct? 

       16    A.  That is correct. 

       17    Q.  The General Cigar COHIBA is not a successor to the Cuban 

       18    COHIBA brand, is it? 

       19    A.  No. 

       20    Q.  It's not an heir to the Cuban COHIBA? 

       21    A.  Heir?  I don't know that cigars have children.  I don't 

       22    know what you mean by heir. 

       23    Q.  By the term "heir" I mean is it a descendent of the Cuban 

       24    COHIBA? 

       25    A.  Again, the name is a descendent of the Cuban COHIBA but the 
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        1    cigar is not. 

        2    Q.  The cigar is not.  They have the same name. 

        3    A.  Yes. 

        4    Q.  Is it the General Cigar COHIBA version of the Cuban COHIBA? 

        5    A.  No. 

        6    Q.  And it is not a cousin of the Cuban COHIBA, is it? 

        7    A.  Again, no, it is not. 

        8    Q.  And the General Cigar COHIBA does not have a Cuban origin 

        9    other than having the same name, is that correct? 

       10    A.  Except for the same name, no. 

       11    Q.  If you would take a look at paragraph 24 of your direct 

       12    testimony. 

       13    A.  Yes. 

       14    Q.  And if you would look at the fourth line of 5. 

       15    A.  Yes. 

       16    Q.  Talking about COHIBA, you describe it, you state that 

       17    COHIBA is a "Cuban origin name."   Is that correct? 

       18    A.  That is what it says, yes. 

       19    Q.  And by Cuban origin name, you again mean that it has the 

       20    same name as a pre-existing Cuban cigar, is that correct? 

       21    A.  That is correct. 

       22    Q.  If you would take a look at paragraph 36 of your direct 

       23    testimony. 

       24             Paragraph 34, I am sorry. 

       25    A.  34? 
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        1    Q.  Yes, my apologies. 

        2             And if you look at the last line, you refer to COHIBA 

        3    as a Cuban origin brand, is that correct? 

        4    A.  Correct. 

        5    Q.  And, again, by Cuban origin brand, you mean that it has the 

        6    same name as a pre-existing Cuban cigar, is that correct? 

        7    A.  Yes. 

        8    Q.  And you also call the General Cigar COHIBA Cuban origin 

        9    brand elsewhere in your direct testimony, is that correct? 

       10    A.  I don't remember but if you tell me it is, then it is. 

       11    Q.  Do you recall in preparing your direct testimony calling 

       12    the General Cigar COHIBA Cuban origin brand several times in 

       13    your testimony? 

       14    A.  I did not count, so I don't remember.  But I do know -- 

       15    Q.  If you would look at paragraph 44. 

       16    A.  Okay. 

       17    Q.  Do you see you again refer to the General Cigar COHIBA as a 

       18    Cuban origin brand? 

       19    A.  I do. 

       20    Q.  If we go back to paragraph 34 and look at that last 

       21    sentence that starts with "however," do you have that? 

       22    A.  Yes, I do. 

       23    Q.  You state "However, my intent from the beginning was to 

       24    market COHIBA the same way we marketed our other Cuban origin 

       25    brands." 
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        1             Do you see that? 

        2    A.  Yes. 

        3    Q.  In fact, the General Cigar COHIBA is not like your "other" 

        4    Cuban origin cigars, is it? 

        5    A.  Not quite. 

        6    Q.  What is that? 

        7    A.  Not quite.  You are right. 

        8    Q.  General Cigars' PARTAGAS brand cigar does have a Cuban 

        9    connection in addition to having the same name as the Cuban 

       10    cigar, isn't that correct? 

       11    A.  Yes. 

       12    Q.  The General Cigar PARTAGAS did in fact originate in Cuba, 

       13    isn't that correct? 

       14    A.  Well, the name originated in Cuba.  The cigar did not.  You 

       15    are talking about the General Cigar PARTAGAS. 

       16    Q.  The General Cigar PARTAGAS.  There is in fact a connection 

       17    between the original Cuban PARTAGAS and the General Cigar 

       18    PARTAGAS, isn't that correct? 

       19    A.  Other than the fact that both cigars exist today and they 

       20    have the same name, they are very different cigars. 

       21    Q.  And I am referring to your cigar, your PARTAGAS cigar, is 

       22    connected to the same family, the Cifuentes family who produced 

       23    the Cuban PARTAGAS before the revolution, isn't that correct? 

       24    A.  That is correct. 

       25    Q.  And the Cifuentes family who produced the PARTAGAS cigar in 
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        1    Cuba before the revolution sold their U.S. rights to General 

        2    Cigar in about 1976, is that correct? 

        3    A.  That is correct. 

        4    Q.  And Ramon Cifuentes, the same man who was involved in the 

        5    production of the Cuban PARTAGAS cigar prior to the revolution, 

        6    was involved in the production of your PARTAGAS cigar until his 

        7    death in the last year or two, is that correct? 

        8    A.  That is correct. 

        9    Q.  General Cigar didn't just register PARTAGAS in the U.S., 

       10    did it? 

       11    A.  No, we purchased the registration. 

       12    Q.  You purchased the rights from the Cifuentes family, is that 

       13    right? 

       14    A.  That is correct. 

       15    Q.  And you participated in the decision to purchase the U.S. 

       16    rights to those cigar brands that the Cifuentes family held? 

       17    A.  I personally? 

       18    Q.  Yes. 

       19    A.  Yes. 

       20    Q.  And you purchased from the Cifuentes family PARTAGAS, Ramon 

       21    Allones and Cifuentes? 

       22    A.  Correct. 

       23    Q.  All three of those brands existed prior to the revolution 

       24    in Cuba? 

       25    A.  Yes. 
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        1    Q.  And they were all made by the Cifuentes family? 

        2    A.  Yes. 

        3    Q.  And exported to the United States? 

        4    A.  Yes. 

        5    Q.  And you were aware of that at that time, that these were 

        6    pre-revolution Cuban cigars, is that correct? 

        7    A.  Yes. 

        8    Q.  And at that time in 1976 Ramon Cifuentes had been working 

        9    for General Cigar, is that right? 

       10    A.  That is correct. 

       11    Q.  While negotiating the purchase of those marks, am I correct 

       12    that you became aware of the litigation in United States courts 

       13    between the Cuban tobacco industry and the cigar families that 

       14    had left Cuba which involved the claims to the U.S. ownership 

       15    of pre-revolution Cuban cigar marks? 

       16    A.  Yes. 

       17    Q.  And when I say pre-revolution cigar marks, you understand I 

       18    am referring to cigar marks that existed in Cuba prior to the 

       19    Cuban revolution in 1959? 

       20    A.  I understand. 

       21    Q.  And you also understand that the terms "traditional Cuban 

       22    brands" or "historical Cuban brands" refer to these 

       23    pre-revolution Cuban cigar brands, is that correct? 

       24    A.  Yes.  I think that is correct. 

       25    Q.  And you also understood at the time you purchased the 
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        1    Cifuentes marks that the U.S. courts had ruled that the U.S. 

        2    rights to the pre-revolution marks belonged to the people who 

        3    had held the rights prior to the revolution and had left Cuba, 

        4    is that correct? 

        5    A.  That is correct. 

        6    Q.  And when you were negotiating with the Cifuentes family for 

        7    their marks, the litigation had already resolved these 

        8    ownership issues, is that right? 

        9    A.  I believe that is correct. 

       10    Q.  And so when you purchased -- "you" meaning General Cigar 

       11    purchased -- U.S. rights for the PARTAGAS mark from Cifuentes, 

       12    you understood the U.S. courts had determined that Cifuentes 

       13    owned both the word mark and the trade dress for PARTAGAS in 

       14    the United States, is that right? 

       15    A.  Yes. 

       16    Q.  And that is what General Cigar bought, the rights to the 

       17    PARTAGAS word mark and trade dress in the United States, is 

       18    that correct? 

       19    A.  Correct. 

       20    Q.  And General Cigar determined it was a good business 

       21    decision to purchase these Cuban origin brands from Cifuentes 

       22    because as Cuban brands they signified to U.S. consumers a 

       23    premium cigar, is that correct? 

       24    A.  Yes. 

       25    Q.  And is it fair to say that prior to the U.S. embargo on 
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        1    Cuba all true premium cigars sold in the U.S. were Cuban cigars 

        2    made with Cuban tobacco? 

        3    A.  I believe that is correct. 

        4    Q.  And to a U.S. consumer then at that time a premium cigar 

        5    prior to the embargo meant a Cuban cigar, correct? 

        6    A.  Yes. 

        7    Q.  And your understanding was that Cuban cigars have had a 

        8    mystique in the United States every since the embargo, is that 

        9    correct? 

       10    A.  I think that is correct. 

       11    Q.  And the Cuban mystique extends both to knowledgeable cigar 

       12    smokers and to nonknowledgeable cigar smokers, is that right? 

       13    A.  That is my belief, yes. 

       14    Q.  Back then in the late 1970s General Cigar developed a 

       15    marketing strategy for its Cuban origin brands, such as 

       16    PARTAGAS and Ramon Allones, in which General Cigar would use 

       17    the mark to take advantage of the marketing benefit resulting 

       18    from U.S. consumers' association of Cuban brands with premium 

       19    cigar status, is that correct? 

       20    A.  That is correct. 

       21    Q.  And in 1976 General Cigar began to manufacture a PARTAGAS 

       22    branded cigar in the Dominican Republic for export to the 

       23    United States, is that right? 

       24    A.  Could you repeat that again? 

       25    Q.  In 1976 General Cigar began to manufacture a PARTAGAS 
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        1    branded cigar in the Dominican Republic for export to the U.S., 

        2    is that right? 

        3    A.  I believe we started it in Jamaica but now it's being made 

        4    in the Dominican Republic. 

        5    Q.  But the timing is right, about 1976? 

        6    A.  That is right. 

        7    Q.  And it was outside of Cuba? 

        8    A.  Yes. 

        9    Q.  And it was a non-Cuban cigar in the sense it didn't have 

       10    Cuban tobacco and it wasn't manufactured in Cuba? 

       11    A.  That is correct. 

       12    Q.  And that cigar was produced under the supervision and 

       13    control of Ramon Cifuentes, is that correct? 

       14    A.  Certainly he was there to guide us.  Supervision and 

       15    control is a little bit strong. 

       16    Q.  And that is the very same person who oversaw the production 

       17    in Cuba prior to the revolution, is that right? 

       18    A.  That is my understanding. 

       19    Q.  And in 1977 General Cigar introduced a Ramon Allones cigar 

       20    also not produced in Cuba and also made under Senor Cifuentes' 

       21    supervision, is that right? 

       22    A.  Correct. 

       23    Q.  And consistent with the marketing strategy that we just 

       24    discussed, General Cigar marketed these two brands, PARTAGAS 

       25    and Ramon Allones, based on their historical connection to 
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        1    pre-revolution Cuba through Ramon Cifuentes standing behind the 

        2    product, is that right? 

        3    A.  That was one of our approaches, yes. 

        4    Q.  For example, let me show you Plaintiff Exhibit 384 in 

        5    evidence, and if we can turn to the second page on the screen. 

        6             It's not a great copy, and it's a less great copy on 

        7    the screen, but if you bear with me and turn to the second 

        8    page. 

        9    A.  Yes. 

       10    Q.  Next to the picture on the right-hand side, that says 

       11    "Printed advertising featuring Don Ramon Cifuentes." 

       12             Can you read that in that sort of faded print to the 

       13    right? 

       14    A.  I can't, but I will take your word for it. 

       15    Q.  And that is a photograph of Don Ramon Cifuentes? 

       16    A.  Yes, it is. 

       17    Q.  And underneath is the advertising slogan "The secret of 

       18    PARTAGAS is a living Cuban legend," is that correct? 

       19    A.  Yes. 

       20    Q.  That is how you were promoting your PARTAGAS in the early 

       21    1980s, is that right? 

       22    A.  That is correct. 

       23    Q.  And this advertisement is in your annual report for 1983, 

       24    correct? 

       25    A.  Correct. 
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        1    Q.  And General Cigar continued to market PARTAGAS based on the 

        2    Cifuentes connection to pre-revolution Cuba and the 

        3    pre-revolution Cuban PARTAGAS through the 1990s, is that 

        4    correct? 

        5    A.  Yes. 

        6             (Continued on next page) 

        7 

        8 

        9 

       10 

       11 

       12 

       13 

       14 

       15 

       16 

       17 

       18 

       19 

       20 

       21 

       22 

       23 

       24 

       25 
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        1    BY MR. GOLDSTEIN: 

        2    Q.  For example, let me show you what has been marked as 

        3    Plaintiff's Exhibit 1135-9, which is from the autumn 1994 Cigar 

        4    Aficionado. 

        5             MR. GOLDSTEIN:  May I approach, your Honor? 

        6    Q.  And if you would turn to near the back, I think third page 

        7    from the back. 

        8    A.  Yes. 

        9    Q.  And there's color copies on the screen.  I don't know if 

       10    that is easier to read or not. 

       11    A.  I see it. 

       12    Q.  Again General Cigar's promoting Partagus based on Ramon 

       13    Cifuentes, is that correct? 

       14    A.  Yes. 

       15    Q.  Now, that is a picture of Ramon Cifuentes? 

       16    A.  Yes, it is. 

       17    Q.  And the advertising line is The Cigar That Knew Cuba When, 

       18    correct? 

       19    A.  Yes. 

       20    Q.  By the reference to "when," you're referring to the period 

       21    prior to the revolution? 

       22    A.  Yes. 

       23    Q.  And in fact, although it's quite hard to read, it's visible 

       24    in the color on your screen, that's a picture of Ramon 

       25    Cifuentes in Havana in 1951, correct? 
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        1    A.  Yes. 

        2    Q.  You also state near the bottom of the text, And only the 

        3    Partagus cigars are made under the watchful eyes of Ramon 

        4    Cifuentes, the same man who made them over 40 years ago in 

        5    Havana, is that correct? 

        6    A.  That is correct. 

        7    Q.  That is how you promoted your Partagas cigar throughout the 

        8    '80s and the '90s, is that correct? 

        9    A.  That's correct. 

       10    Q.  General Cigar does not market its Partagus based on the 

       11    connection to the current Partagus made in Cuba, does it? 

       12    A.  No. 

       13    Q.  The connection it makes is directly to its predecessor made 

       14    in Cuba by Cifuentes prior to the revolution, is that right? 

       15    A.  That's correct. 

       16    Q.  General Cigar also promotes Ramon Allones on its web site 

       17    by its connection to Cifuentes, is that correct? 

       18    A.  Yes. 

       19    Q.  And your web site, General Cigar's web site is called 

       20    cigarworld.com? 

       21    A.  Yes, it is. 

       22    Q.  If we go to the web site, we can find your brands? 

       23    A.  Yes. 

       24    Q.  And we can also pull up a brand history, is that correct? 

       25    A.  Correct. 
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        1    Q.  Let me show you a page we printed, marked for 

        2    identification as 1504, and it's also up on your screen. 

        3             Do you recognize this as a page printout from 

        4    cigarworld.com? 

        5    A.  Yes, I do. 

        6    Q.  And that is the General Cigar web site? 

        7    A.  Yes, it is. 

        8    Q.  And what this page is showing is the cigar history for 

        9    Ramon Allones, is that correct? 

       10    A.  Yes. 

       11    Q.  And if you pull up the paragraph under History, it 

       12    describes the story in the first couple of sentences about who 

       13    Ramon Allones is. 

       14             Then if you go to about the middle of that paragraph, 

       15    Beginning in 1920, Ramon Allones cigars were manufactured in 

       16    Havana by Ramon Cifuentes, the cigar master of Partagus.  And 

       17    in the late 1970s, nearly two decades after his exile from 

       18    Cuba, Ramon Cifuentes was able to begin producing Ramon Allones 

       19    cigars again, this time in limited quantities in the Dominican 

       20    Republic. 

       21             Do you see that? 

       22    A.  I do. 

       23    Q.  That is how you were promoting Ramon Allones as well as 

       24    Partagus, is that correct? 

       25    A.  Correct. 
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        1    Q.  Through its connection to pre-revolution Cuba, through the 

        2    role of Ramon Cifuentes as the manufacturer before and the 

        3    manufacturer after, is that correct? 

        4    A.  Through the man, yes. 

        5    Q.  The role in the production? 

        6    A.  Yes. 

        7    Q.  After the successful introduction of these two brands, 

        8    Partagus and Ramon Allones, General Cigar then embarked on a 

        9    strategy of purchasing other Cuban cigar marks and marketing 

       10    non-Cuban cigars under those marks in the United States, is 

       11    that correct? 

       12    A.  That's correct. 

       13    Q.  For example, in the early 1980s General Cigar purchased the 

       14    United States rights to the Bolivar mark from the Cuban Rocah 

       15    family, is that correct? 

       16    A.  That is correct. 

       17    Q.  This is a family that had left Cuba? 

       18    A.  Correct. 

       19    Q.  And you understood that Bolivar was also a pre-revolution 

       20    Cuban cigar mark that had been owned in Cuba by the Rocah 

       21    family, is that right? 

       22    A.  That's correct. 

       23    Q.  And General Cigar promotes Bolivar based on its Cuban 

       24    heritage through both the Rocah family and Ramon Cifuentes, is 

       25    that right? 
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        1    A.  Yes. 

        2    Q.  General Cigar also purchased the U.S. rights to the 

        3    pre-revolution mark La Flor de Cano from the Cuban emigre 

        4    Ernesto Cano from the early to mid '80s? 

        5    A.  Correct. 

        6    Q.  And Ernesto Cano manufactured Flor De Cano in Cuba prior to 

        7    the revolution, right? 

        8    A.  That is correct. 

        9    Q.  And Ernesto Cano worked for General Cigar at that time, at 

       10    the time you purchased the rights to his mark? 

       11    A.  Yes, he did. 

       12    Q.  And he continued to work for General Cigar for many years 

       13    after that, is that right? 

       14    A.  Yes, he did. 

       15    Q.  And you do not market any of these brands, Partagus, Ramon 

       16    Allones, Bolivar, or Flor de Cano based on a connection to the 

       17    Cuban cigar of the same name that is currently made in Cuba, do 

       18    you? 

       19    A.  Could I have that repeated again? 

       20    Q.  Yes. 

       21             You did not market any of these four brands based on a 

       22    connection to the Cuban cigar of the same name that is 

       23    currently made in Cuba, is that right? 

       24    A.  That's correct. 

       25    Q.  Your marketing is a historical marketing showing continuity 
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        1    from the pre-revolution manufacturers to the current products 

        2    sold in the United States today? 

        3    A.  That's correct. 

        4    Q.  As opposed to claiming a connection across in time, a 

        5    contemporary connection to the Cuban cigar as manufactured by 

        6    Cubatabaco in Cuba today? 

        7    A.  I don't know whether consumers can draw those lines the way 

        8    you have drawn them, but I don't -- I think there's always a 

        9    connection in that sense because both cigars appear on the 

       10    marketplace.  So there are cigars available, and when there are 

       11    cigars available there is the connection, people will make 

       12    connections. 

       13    Q.  And -- 

       14    A.  But we don't make the connection. 

       15    Q.  But the consumer may make that connection? 

       16    A.  Right.  Yes. 

       17    Q.  And you recognize that the consumer may make that 

       18    connection? 

       19    A.  Might. 

       20    Q.  But as to those four marks that we have been discussing, 

       21    the U.S. courts have already made a decision about who owns the 

       22    U.S. rights to those marks, not the Cubans, but the -- not the 

       23    Cuban company today, but the Cuban families from before the 

       24    revolution? 

       25    A.  Correct. 
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        1    Q.  In your direct testimony you state that you first heard of 

        2    the COHIBA name from a General Cigar employee Oscar Boruchin, 

        3    is that correct? 

        4    A.  That is correct. 

        5    Q.  And you had told him to be on the lookout for potential 

        6    Cuban names for cigar brands, is that right? 

        7    A.  I think it was -- I don't remember specifically asking him, 

        8    but I'm sure I must have because he came forward with other 

        9    names. 

       10    Q.  And Mr. Boruchin told you that COHIBA was the name of the 

       11    cigar brand that Fidel Castro gave out as gifts to visiting 

       12    dignitaries, is that right? 

       13    A.  That's correct. 

       14    Q.  And in your direct testimony, paragraph 24 that we had just 

       15    looked at, if we could go back to that, and if you go to the 

       16    fourth line. 

       17             You state that COHIBA, as a Cuban-origin name, fit 

       18    into our strategy for marketing premium cigars, correct? 

       19    A.  Correct. 

       20    Q.  And that marketing strategy, quoting from paragraph 16 of 

       21    your direct testimony, which I questioned you about earlier, 

       22    was to take advantage of the marketing benefit resulting from 

       23    U.S. consumers' association of Cuban brands with premium cigar 

       24    status, is that correct? 

       25    A.  Correct. 
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        1    Q.  Now, you also testified that you likely saw a Forbes 

        2    magazine article from November 15, 1977 that described COHIBA 

        3    as, quote, Fidel's favorite brand, unquote, and also as a brand 

        4    that Cubatabaco, quote, is now developing, correct? 

        5    A.  I think I said that I don't remember reading it, but I must 

        6    have read it.  I must have been shown it at some point at that 

        7    time. 

        8    Q.  Let me show you Plaintiff's Exhibit 842.  If you look at 

        9    the cover, that's Forbes, November 15, 1977, correct? 

       10    A.  Right. 

       11    Q.  And if you turn past the table of contents to the third 

       12    page, the article entitled Help from Havana?  The U.S. Cigar 

       13    Industry is in Bad Odor.  Can Cubatabaco Help It Relight? 

       14             Do you see that? 

       15    A.  Yes. 

       16    Q.  And your testimony is that you don't recall reading it, but 

       17    given that it is about the cigar industry and it appeared in 

       18    Forbes, it's likely you would have seen it? 

       19    A.  That's correct. 

       20    Q.  And in fact, the ad refers to your corporation Culbro and 

       21    refers to one of your important mass market brands, White Owl, 

       22    is that correct? 

       23    A.  That is correct. 

       24    Q.  In fact, it actually talks about your White Owl TV spot and 

       25    how it made fun of another company's advertisement, correct? 
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        1    A.  Correct. 

        2    Q.  And then if you turn to the last paragraph of the article, 

        3    there is a picture of Fidel Castro, and next to that in the 

        4    last paragraph the author talks about a marketing hurdle.  U.S. 

        5    trademarks for the historic Havana Houses -- H. Upmann, 

        6    Montecristo, and Partagus, among others -- are now held by 

        7    Americans firms, chiefly Gulf & Western.  That means 

        8    state-owned Cubatabaco must sell here under unknown colors, and 

        9    brands it is now developing contrast sharply with the 

       10    aristocratic old lines.  Fidel's favorite brand COHIBA is named 

       11    for the old Indian custom of smoking through one's nose, and 

       12    then it talks about another unknown, a nonidentified brand. 

       13             You reviewed this in preparation for your deposition, 

       14    your trial testimony, but you're not sure whether you saw it 

       15    back at that time? 

       16    A.  That's correct. 

       17    Q.  If you look at your direct testimony now, at paragraphs 24 

       18    and 25, you claim that you were interested in the COHIBA name 

       19    because you liked the sound of it, that it is short, powerful 

       20    and easy to say or pronounce, and that you also found the 

       21    Castro connection interesting, and then in the next paragraph 

       22    amusing. 

       23             Is that your testimony? 

       24    A.  Yes. 

       25    Q.  And you claim that everyone at General Cigar shared your 
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        1    view that it was a great name for a cigar, correct? 

        2    A.  Correct.  Did I say amusing? 

        3    Q.  Excuse me? 

        4    A.  Did I say amusing?  You said interesting and amusing. 

        5    Q.  In paragraph 25, if you look at the third line:  We may 

        6    have had some discussions about the fact that in Cuba it was 

        7    the name for Castro's private cigar, which we found amusing. 

        8    A.  I think you asked me whether the name was amusing.  I think 

        9    its connection to Castro is the amusing part. 

       10    Q.  You found the connection to Castro interesting and amusing? 

       11    A.  Right. 

       12    Q.  But what you liked about it, your testimony is, is the 

       13    sound of the name, that you liked the way it sounded? 

       14    A.  Yes. 

       15    Q.  In fact, what really -- 

       16             MR. KIRBY:  Your Honor, excuse me.  I must object if 

       17    he is purporting to summarize the testimony, and he can 

       18    summarize the testimony accurately.  That is not what the 

       19    direct testimony says. 

       20    Q.  The direct testimony at paragraph 24:  I like the sound of 

       21    the name and thought it would work well from a marketing 

       22    perspective because it is short, powerful and easy to say or 

       23    pronounce. 

       24             MR. KIRBY:  And because. 

       25    Q.  And because as a Cuban-origin name, it fit into our 
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        1    strategy for marketing premium cigars.  I also found the Castro 

        2    connection interesting. 

        3             That is your testimony, correct? 

        4    A.  Yes, it is. 

        5    Q.  In fact, what really interested General Cigar about the 

        6    name COHIBA was that it was a new Cuban cigar brand and 

        7    particularly because it was Fidel Castro's cigar, isn't that a 

        8    fact? 

        9    A.  I don't know how many facts -- could you repeat that again? 

       10    Because I think I said why we were interested already so I 

       11    don't know -- you are adding to it? 

       12    Q.  My question was what really interested General Cigar about 

       13    the name COHIBA was that it was a new Cuban cigar brand and 

       14    particularly that it was Fidel Castro's cigar, isn't that a 

       15    fact? 

       16    A.  No. 

       17    Q.  Let me show you the original from the Culbro trademark file 

       18    of what has been marked, the Culbro trademark file itself has 

       19    been marked Plaintiff's Exhibit 1100, and that's in evidence. 

       20    Let me show you the first page of that file, which is 

       21    Plaintiff's Exhibit 565 in evidence, and the unredacted copy 

       22    was produced as GC001A. 

       23             If you look at that document -- 

       24             MR. GOLDSTEIN:  Your Honor, I am not sure why that is 

       25    in there, but that is my handwriting, "unredacted copies of 
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        1    previously produced documents, produced on October 30, '00." 

        2    That's apparently what was on the disk. 

        3             Putting aside my handwriting, the memo is dated 

        4    12/12/77, is that correct? 

        5    A.  Correct. 

        6    Q.  And the initials CHS, that is Charles Sparks? 

        7    A.  That is correct. 

        8    Q.  And the memo states, "Bob received list set forth below 

        9    from EMC, Jr. for possible trademarks which would be used a 

       10    year or so from now from Dominican Republic." 

       11             "Bob" is Robert Lilienfeld? 

       12    A.  That is correct. 

       13    Q.  And the EMS, Jr. is you, correct? 

       14    A.  Correct. 

       15    Q.  And the marks listed are COHIBA, Cienfuegos, Vinales, and 

       16    on your copy, your original, there is a blue line running from 

       17    COHIBA to presently used in Cuba, Castro's cigar brand, is that 

       18    correct? 

       19    A.  Correct. 

       20    Q.  And for those three marks it says "EMS, Jr. suggestions," 

       21    right? 

       22    A.  Correct. 

       23    Q.  Nothing in this document suggests COHIBA was chosen because 

       24    it was a great name, is that right? 

       25    A.  That's correct. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1037 

             364HEMP4                 Cullman, Jr. - cross 

        1    Q.  And Cienfuegos and Vinales are places in Cuba, is that 

        2    right? 

        3    A.  Yes, they are. 

        4    Q.  And COHIBA was the name of a cigar in Cuba, correct? 

        5    A.  Correct. 

        6    Q.  Let me show you what's been marked as Plaintiff's Exhibit 

        7    570 in evidence, and this is the second document in the Culbro 

        8    trademark file, and I will show you the original. 

        9    A.  Do you want these originals back? 

       10    Q.  Yes, let me take that back. 

       11             And that document has a date of December 14 or 

       12    December 12 with a 4 written over the 2/77, is that correct? 

       13    A.  Yes. 

       14    Q.  And it lists those same three marks, COHIBA, Cienfuegos, 

       15    Vinales, EMC suggestions? 

       16    A.  Yes. 

       17    Q.  And if you look at the original, it is a little hard to 

       18    read on the copy, on the top it says, "Sold in Cuba, brand in 

       19    Cuba, Castro's brand cigars," is that correct? 

       20    A.  Correct. 

       21    Q.  And again, there is nothing about COHIBA being a great 

       22    name, is that right? 

       23    A.  Not here. 

       24    Q.  When you say "not here," there is no documents from the 

       25    1970s or 1980s that talk about COHIBA being a great name, are 
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        1    there? 

        2    A.  I'm not aware, but they -- well, fine.  I am not aware. 

        3    Q.  Let me show you what's been marked as Plaintiff's Exhibit 

        4    1055 in evidence, which was labeled GC2004, but is also from 

        5    the Culbro trademark file.  Let me show you the original. 

        6             And that document is dated December 22, 1977, correct? 

        7    A.  Correct. 

        8    Q.  And it lists, it says "U.S. TM regs," which I assume is 

        9    U.S. trademark registrations, "with Cuba for cigars." 

       10             Do you see that? 

       11    A.   I do. 

       12    Q.  And there are several marks listed, including at the last 

       13    in that handwriting, "COHIBA, cigar of Castro." 

       14             Do you see that? 

       15    A.  I do. 

       16    Q.  Again, there is nothing about COHIBA being a great name in 

       17    that document, is there? 

       18    A.  No. 

       19    Q.  On March 19, 1978, Oscar Boruchin sent you two notes with 

       20    an actual Cuban COHIBA cigar band and an article mentioning the 

       21    Cuban COHIBA, is that correct? 

       22    A.  That is correct. 

       23    Q.  Let me show you what's been marked as Plaintiff's Exhibit 

       24    1048, and I'll show you the original from the file. 

       25             The first page is an actual Cuban COHIBA cigar band, 
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        1    correct? 

        2    A.  Correct. 

        3    Q.  And that piece of paper that you have is the actual band, 

        4    right? 

        5    A.  That is the actual band. 

        6    Q.  And the second page is a photocopy of that with a 

        7    description of the colors, is that right? 

        8    A.  That's correct. 

        9    Q.  And the first page with the actual band, there is a note 

       10    from Mr. Boruchin, correct? 

       11    A.  Correct. 

       12    Q.  And again, although it is a little hard to read it says, 

       13    "Edgar, this is famous COHIBA.  I could not get the empty box, 

       14    but is a box similar to our 8-9-8 in wood but shape as a 

       15    regular Rothschild box.  Kind regards, Oscar." 

       16             Do you see that? 

       17    A.  Yes. 

       18    Q.  And by 8-9-8 he is referring to a packaging technique, 

       19    eight cigars, nine cigars, eight cigars? 

       20    A.  That's correct. 

       21    Q.  And then if you look at the third piece of paper, the pink 

       22    slip, that is a note from you to Charles Sparks, correct? 

       23    A.  Correct. 

       24    Q.  And in that note you say, you send the band with a note to 

       25    Charles Sparks, which is why it is in the file here, "please 
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        1    find the cigar band for COHIBA.  We now have the design. 

        2    Should we make up a band like this for cigars to be shipped 

        3    interstate, EMC, Jr." 

        4             Correct? 

        5    A.  Correct. 

        6    Q.  Let me show you what has been marked as Plaintiff's Exhibit 

        7    304, and also a magazine called Tropic, the Miami Herald, an 

        8    excerpt of which has been marked as Plaintiff's Exhibit 846, I 

        9    believe.  I'll show you the originals. 

       10             And in that note of the same date as the band, Oscar 

       11    Boruchin writes to you, "Edgar, this article about cigars was 

       12    published on last Sunday's Herald; is interesting but I think 

       13    is very poorly written (no expertise at all), but is 

       14    interesting how Fidel Castro is doing the marketing for us on 

       15    the COHIBA label.  Kind regards, Oscar." 

       16             Do you see that? 

       17    A.  Yes. 

       18    Q.  And do you recall receiving these notes from Mr. Boruchin? 

       19    A.  Yes. 

       20    Q.  And the article in The Miami Herald Tropic describes how 

       21    Henry Kissinger obtained a box of COHIBAs as a box from 

       22    President Castro, is that correct? 

       23    A.  Correct. 

       24    Q.  And you're aware, if you weren't aware then, you're aware 

       25    now that this Miami Herald article is in fact a reprint from a 
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        1    New York Magazine article from February 6, 1978? 

        2    A.  I'm now aware.  Yes.  I'm now aware.  Yes. 

        3    Q.  Excuse me? 

        4    A.  I am now aware.  Yes. 

        5    Q.  And in these notes from Mr. Boruchin about the famous 

        6    COHIBA and about Fidel Castro doing our marketing, there is 

        7    nothing about COHIBA being a great name, is that right? 

        8    A.  Correct.  Correct. 

        9    Q.  Am I correct that COHIBA is the only name used in Cuba as a 

       10    cigar brand that General Cigar applied to register but which 

       11    General Cigar had not acquired by purchase or other agreement? 

       12    A.  I think that's correct. 

       13    Q.  You knew at the time that you applied to register COHIBA in 

       14    1978 that it was a cigar brand created in Cuba after the 

       15    revolution, is that correct? 

       16    A.  Yes. 

       17    Q.  And you're aware that unlike the Cifuentes claim to 

       18    Partagus, no Cuban-exiled family claimed the rights to the 

       19    COHIBA name, is that correct? 

       20    A.  That's correct. 

       21    Q.  And you also knew that the U.S. courts had not determined 

       22    the rights to the COHIBA name as they had with the 

       23    pre-revolution marks such as Partagus, is that right? 

       24    A.  That's correct. 

       25    Q.  And even though you knew this, that it was not a 
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        1    pre-revolution mark and that there was no connection between a 

        2    General Cigar COHIBA and the Cuban COHIBA, other than the name 

        3    it was, quote, your intent -- it was your, quote, intent from 

        4    the beginning, unquote, to market COHIBA the same way we 

        5    marketed our other Cuban-origin brands, is that correct? 

        6    A.  Yes. 

        7    Q.  And again, that marketing strategy was to take advantage of 

        8    the marketing benefit resulting from U.S. consumers' 

        9    association of Cuban brands with premium cigar status, is that 

       10    right? 

       11    A.  Correct. 

       12    Q.  In late 1982, General Cigar began to sell a COHIBA 

       13    cylinder -- a COHIBA cigar in a plastic cylinder made in the 

       14    Dominican Republic, is that right? 

       15    A.  Correct. 

       16    Q.  And on that cylinder was a story about Columbus and this 

       17    monk Romanus Pane and the COHIBA name, is that right? 

       18    A.  Correct. 

       19    Q.  And in your direct testimony, if you turn to paragraph 36, 

       20    you testify that you learned from research that the native word 

       21    for tobacco on the island of Hispaniola, where the Dominican 

       22    Republic is located, was COHIBA, and you reference a treaties 

       23    that you in fact looked at at that time, is that correct? 

       24    A.  That's correct. 

       25    Q.  And that testimony, that paragraph 36 on the screen, that 
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        1    is your testimony, is that right? 

        2    A.  Yes, it is. 

        3    Q.  Let me show you the COHIBA plastic cylinder and also the 

        4    treaties excerpt about Romanus Pane that you identify in your 

        5    direct testimony.  The cylinder, I understand, is, I have 

        6    DX312, but on it is DX286.  DX286 I assume.  My mistake.  I'm 

        7    sorry.  DX312 and -- PX1049 is the treaties excerpt and the 

        8    cylinder is DX286. 

        9             I will give you the treaties excerpt that is in the 

       10    Culbro file, the original.  It is a little easier to read. 

       11             MR. KIRBY:  Your Honor, if your Honor is following 

       12    along, Mr. Goldstein was properly confused because we had a 

       13    typo in the exhibit number.  It should be, where it says six 

       14    lines down after they called COHIBA, it says D312, it should be 

       15    D286. 

       16             MR. GOLDSTEIN:  I think you have it right.  You have 

       17    D312 is a copy of the excerpt from the treaties, which I think 

       18    is right. 

       19             MR. KIRBY:  I will defer to you. 

       20    Q.  In any event, if you would turn, either you can look on the 

       21    screen or if you would turn to the text, to the bottom of the 

       22    second page, which is numbered as page 3 of, I believe it is 

       23    33, and if you would look at the cylinder, the first paragraph 

       24    of the cylinder starts, "In the year 1496, the first account of 

       25    tobacco was published by the Spanish monk, Romanus Pane, who 
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        1    sailed with Columbus on his second voyage to America." 

        2             If you look at the treaties, it says basically the 

        3    same story.  "In 1496, Romanus Pane, a Spanish monk, whom 

        4    Columbus, on his second departure from America, had left in 

        5    that country, published the first account of tobacco with which 

        6    he became acquainted in Santo Domingo." 

        7             Then if we go back to the cylinder, it says:  "During 

        8    his stay in Santo Domingo Hispaniola, he wrote the fascinating 

        9    story of smoking by the Indian natives who used cured leaves 

       10    from a strange plant which he named.  .  . COHIBA." 

       11             If we go to the treaties, it says he gave it the name 

       12    of Cohoba, Cohoba Giois. 

       13             Do you recall that? 

       14    A.  I see it here, yes. 

       15    Q.  What is that? 

       16    A.  I see it here, yes. 

       17    Q.  Do you recall from that time your testifying about seeing 

       18    the treaties at that time and choosing it to put on the cigar 

       19    label for COHIBA, do you recall that in fact the monk called it 

       20    Cohoba from the Dominican Republic and you called it COHIBA? 

       21    A.  I do. 

       22    Q.  You told the Romanus Pane story to the public, but then you 

       23    changed the native Dominican name for tobacco in that story 

       24    from Cohoba to COHIBA, isn't that right? 

       25    A.  It would appear that way, yes. 
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        1    Q.  Did General Cigar consider using the actual native 

        2    Dominican name identified in the story Cohoba instead of COHIBA 

        3    for its new Dominican cigar product? 

        4    A.  I can't remember that. 

        5    Q.  If you look at the next page of the treatise in your file, 

        6    what is in fact page 347 of the treaties but from the Culbro 

        7    file is the next page, the author of the work from 1875, E.R. 

        8    Billings, in fact identifies the word COHIBA as the native word 

        9    for tobacco in Cuba, isn't that correct? 

       10             If you look at the bottom of the, what is page 347, 

       11    the bottom right in the last paragraph, "The plant, whose 

       12    original name was COHIBA, seems to have been cultivated first 

       13    by Europeans on the island in the vicinity of Havana.  The 

       14    island of Cuba is without doubt well adapted for the 

       15    cultivation of tobacco." 

       16             Do you see that? 

       17    A.  Yes, I do. 

       18    Q.  And you don't recall any discussions at General Cigar as to 

       19    whether or not to use the story and call your cigar Cohoba or 

       20    whether to use the same name as the Cuban cigar COHIBA at that 

       21    time, is that right? 

       22    A.  That's correct. 

       23    Q.  Soon after General Cigar began to market a Dominican COHIBA 

       24    cigar, at the end of 1982.  General Cigar employees gave an 

       25    interview with a U.S. tobacco journal which was reprinted in 
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        1    Smoke Shop magazine, in which your General Cigar's COHIBA was 

        2    discussed, isn't that correct? 

        3    A.  I'm not sure I remember the article. 

        4    Q.  Well, let me show you the article, Plaintiff's Exhibit 346, 

        5    which is in evidence.  If you turn to the third page, it is an 

        6    excerpt from the May 1993 Smoke Shop. 

        7             Smoke Shop magazine is a cigar trade publication 

        8    primarily directed at retail tobacconists, is that correct? 

        9    A.  Correct. 

       10    Q.  And that was true back at that time in the early 1980s? 

       11    A.  Correct. 

       12    Q.  And the headline is Why Cigar Exects are Optimistic About 

       13    High-Grade Prospects, is that right? 

       14    A.  Correct. 

       15    Q.  And the magazine interviews three General Cigar officials, 

       16    a Robert Lilienfeld, who is identified as the vice president of 

       17    premium cigars, and that is correct, right? 

       18    A.  That is correct. 

       19    Q.  And it identifies Ramon Cifuentes, who we have been talking 

       20    about, who was a consultant working for General Cigar, correct? 

       21    A.  Yes.  Correct. 

       22    Q.  And then the marketing manager for premium cigars, Michael 

       23    Kowalsky.  Do you see that? 

       24    A.  Yes. 

       25    Q.  And before he came to General Cigar, Michael Kowalsky was 
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        1    president of the National Cigar Manufacturer's Lobbying 

        2    Organization, Cigar Association of America, is that right? 

        3    A.  Trade association. 

        4    Q.  Trade association? 

        5    A.  Yes. 

        6    Q.  If you look at the bottom of page 3, the questioner asks: 

        7    "Your division has three brands, is that correct?" 

        8             Do you see that? 

        9    A.  Yes. 

       10    Q.  And then Mr. Kowalsky answers and he names Macanudo, 

       11    Partagus and Canaria D'Oro, correct? 

       12    A.  Correct. 

       13    Q.  And then Mr. Kowalsky states, quote, Now we have a fourth 

       14    brand -- COHIBA -- which is being introduced in selected 

       15    markets.  It is also made in the Dominican Republic.  COHIBA is 

       16    a successor to a Cuban brand and is marketed in a clear plastic 

       17    cylinder.  It is a handmade premium cigar with suggested retail 

       18    prices under $1. 

       19             Do you see that? 

       20    A.  I do. 

       21    Q.  Do you recall that interview? 

       22    A.  Not really, no.  It was a while ago. 

       23    Q.  If you turn to the next page, the interviewer asks, at the 

       24    top:  "Does the name COHIBA have a meaning?"  And Mr. Kowalsky 

       25    answers:  "Yes, it does.  When the Spaniards went into the 
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        1    Dominican Republic in the 15th century, they found COHIBA was 

        2    the name for tobacco.  Interestingly, the cigar that Castro has 

        3    made for him is also called COHIBA." 

        4             And he continues:  "While COHIBA is not an 

        5    internationally-recognized Cuban brand, we selected the name 

        6    because of the relationship between the Dominican name for 

        7    tobacco and the fact that the brand is made in Santiago." 

        8             Do you see that? 

        9    A.  Yes. 

       10    Q.  You are aware that this is the only media mention of the 

       11    General Cigar COHIBA in the 15 years from 1978 to 1992? 

       12    A.  '78 to '92? 

       13    Q.  Yes. 

       14    A.  I'm not aware, but if you say so. 

       15    Q.  You don't know one way or the other? 

       16    A.  No. 

       17    Q.  In its promotion of its COHIBA soon after release in this 

       18    article to the retailer audience of Smoke Shop, General Cigar 

       19    chose to identify its COHIBA as a successor to the Cuban COHIBA 

       20    and to associate that COHIBA with Fidel Castro, is that 

       21    correct? 

       22    A.  I know it says successor here, but I don't think that was 

       23    the thrust of the cigar, no. 

       24    Q.  That's what Michael Kowalsky, the marketing manager of 

       25    premium cigar said? 
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        1    A.  Yes, that is what he said. 

        2    Q.  And you didn't select the name to apply to register in 

        3    March of 1978 because of the relationship between the Dominican 

        4    name for tobacco and the fact that the brand is made in 

        5    Santiago, right? 

        6    A.  Not in 1978. 

        7    Q.  You didn't even know about this Taino or native Indian word 

        8    for tobacco, whether Cohoba or COHIBA, back when you applied, 

        9    isn't that right? 

       10    A.  That's correct. 

       11    Q.  And in fact, when the PTO asked you for a translation, you 

       12    first told them it had no translation, and you then told the 

       13    PTO that it was a congregation of a Spanish verb Cohibeer, 

       14    correct? 

       15    A.  That's my understanding. 

       16    Q.  In your direct testimony, if you would turn to paragraph 

       17    53, you state in the first sentence -- do you have that? 

       18    A.  53, yes. 

       19    Q.  "The COHIBA cigar launched through Dunhill in 1992 was 

       20    intended as a transitional premium product, while General Cigar 

       21    developed the super-premium cigar I had envisioned since 1978 

       22    to be sold under the COHIBA name." 

       23             Do you see that? 

       24    A.  Yes, I do. 

       25    Q.  And that is your testimony? 
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        1    A.  Yes, it is. 

        2    Q.  In fact, there is not a single document in this case from 

        3    before the end of 1992 suggesting any plan for a super-premium 

        4    COHIBA cigar, isn't that correct? 

        5    A.  The plan was always there, though.  Whether there is no 

        6    written plan, it was always the plan. 

        7    Q.  It was always a plan from 1978 to sell COHIBA as a 

        8    super-premium cigar? 

        9    A.  Yes. 

       10    Q.  But there is no documentation of that? 

       11    A.  Correct. 

       12    Q.  There is documentation of a machine-made White Owl cigar 

       13    sold for four or five years in trademark maintenance program 

       14    shipments of boxes of 50 with 32 other marks from 1978 to 1982, 

       15    is that correct? 

       16    A.  Correct. 

       17    Q.  And there are a lot of documents concerning the launch at 

       18    the end of 1982 of the COHIBA cigar in the plastic cylinder 

       19    that was sold from '82 to '86 or '87, correct? 

       20    A.  Correct. 

       21    Q.  That was positioned as a very, very bottom of the premium 

       22    market, isn't that correct? 

       23    A.  Not the very bottom.  It was a niche that we tried to 

       24    establish which was an upscale bundle.  Bundles were at the 

       25    lower end of the premium cigars.  This was one step up from it. 
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        1    Q.  But you wouldn't describe that as a super-premium cigar? 

        2    A.  No, I would not. 

        3    Q.  Then in the next five years there is no sales and no 

        4    documentation of any super-premium cigar or plan for a 

        5    super-premium cigar, is that correct? 

        6    A.  That's correct. 

        7    Q.  So in the 15 years from December '77 to the end of '92, I 

        8    won't find anything about your plan for a super-premium cigar, 

        9    will I? 

       10    A.  You won't. 

       11    Q.  You were aware in fall of 1992 that Cubatabaco had 

       12    positioned COHIBA as its top-of-the-line, most expensive cigar, 

       13    is that correct? 

       14    A.  I was aware. 

       15    Q.  And you're also aware that Cigar Aficionado had stated or 

       16    presented the Cubans as positioning its COHIBA as the selection 

       17    of the selection, correct? 

       18    A.  It was a very high-grade premium cigar, yes. 

       19    Q.  And very expensive premium cigar? 

       20    A.  Very expensive. 

       21    Q.  And when you refer to super premium, you're referring both 

       22    to a quality of cigars as a very good cigar, but also as a 

       23    price, super premium is also a pricing position as well, 

       24    correct? 

       25    A.  Correct. 
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        1    Q.  In fall 1997, General Cigar in fact launched its new 

        2    General Cigar COHIBA as a super-premium, high-priced cigar, is 

        3    that right? 

        4    A.  Yes, it did. 

        5    Q.  And out of the universe of potential names for its 1997 

        6    super-premium cigar, General Cigar chose the same word, COHIBA, 

        7    which is the same name as the highest priced, top-of-the-line 

        8    Cuban cigar, isn't that correct? 

        9    A.  Yes. 

       10    Q.  You have testified that it was General Cigar's plan not to 

       11    have a similarity between the General Cigar and the Cuban 

       12    COHIBA look once you hit the marketplace, is that correct? 

       13    A.  That's correct. 

       14    Q.  Did you consider the COHIBA sold through Dunhill from late 

       15    1992 through sometime in 1997 to be sales in the marketplace? 

       16    A.  Yes. 

       17    Q.  And you and your father approved the COHIBA cigar box sold 

       18    through Dunhill for almost five years, is that right? 

       19    A.  Correct. 

       20    Q.  Let me show you what has been marked as Plaintiff's Exhibit 

       21    953 and also Plaintiff's Exhibit 1101. 

       22             Plaintiff's Exhibit 953, this is the General Cigar 

       23    COHIBA box sold through Dunhill, is that correct? 

       24    A.  Yes, it is. 

       25    Q.  And do you recognize Plaintiff's Exhibit 1101 as the Cuban 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1053 

             364HEMP4                 Cullman, Jr. - cross 

        1    COHIBA wooden box? 

        2    A.  Yes. 

        3    Q.  You were in the courtroom when Mr. Rano was testifying that 

        4    that box was the box that came from Mr. Bachner, that he had 

        5    given to Mr. Bachner, correct? 

        6    A.  Yes, it was. 

        7    Q.  If you open it up, there is a variety of items inside that 

        8    box. 

        9    A.  OK. 

       10    Q.  You never compared -- strike the question. 

       11             Prior to putting the Dunhill box into the marketplace 

       12    at the end of 1992, you never compared side by side the wooden 

       13    box that you sold through Dunhill with the wooden box used by 

       14    Cubatabaco for its COHIBA, is that correct? 

       15    A.  I don't remember doing that, no. 

       16    Q.  Would you agree that there is a similarity and look between 

       17    the General Cigar Dunhill box and the Cuban COHIBA box? 

       18    A.  Yes. 

       19    Q.  And you sold this box, Plaintiff's Exhibit 953, in the 

       20    market unchanged for almost five years, from late 1992 through 

       21    1997 or through sometime in 1997, in Dunhill stores nationally 

       22    and also in Mike's Cigars in Miami, is that right? 

       23    A.  That is correct. 

       24    Q.  Let me clarify one point, if I could, from your direct 

       25    testimony.  If you would take a look at paragraph 65. 
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        1             You're talking about the premiere issue of Cigar 

        2    Aficionado, is that correct? 

        3    A.  Correct. 

        4    Q.  In the last sentence of the paragraph 65, you state that 

        5    "Based on my review of the documents produced in this case, I 

        6    understand that there were two first issues, one for the U.S. 

        7    and one for foreign markets." 

        8             Do you see that? 

        9    A.  I do. 

       10    Q.  You are aware, aren't you, that the only difference between 

       11    the two issues was the order in which the stories were listed 

       12    on the cover page? 

       13    A.  The order and the emphasis. 

       14    Q.  The order and the emphasis? 

       15    A.  The typeface, I guess. 

       16    Q.  On the cover page? 

       17    A.  Yes. 

       18    Q.  And other than the different order and emphasis on the 

       19    cover page, the contents of both editions are identical, isn't 

       20    that correct? 

       21    A.  I believe that's so. 

       22    Q.  The advertisements are exactly the same, correct? 

       23    A.  I didn't check both editions for advertisements. 

       24    Q.  And the order of the articles in the magazines are 

       25    identical, is that correct? 
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        1    A.  Yes. 

        2    Q.  Mr. Cullman, you're aware that Milstein and Mayer went to 

        3    Havana in the first week of November 1992? 

        4    A.  I'm aware. 

        5    Q.  And the general purpose of Milstein going was to keep an 

        6    eye on Alfons Mayer, who can be a little bit of a loose cannon, 

        7    isn't that right? 

        8    A.  That was one of his reasons, yes. 

        9    Q.  Milstein had no specific instructions or objectives, isn't 

       10    that correct? 

       11    A.  That's correct. 

       12    Q.  And he was not authorized to negotiate on behalf of General 

       13    Cigar while he was there, is that right? 

       14    A.  No, he was not. 

       15    Q.  And sitting here today, you have no recollection of 

       16    reviewing at that time, in November or December 1992, a memo 

       17    that included Milstein reporting on having a discussion with 

       18    Signor Garrido of Cubatabaco, isn't that correct? 

       19    A.  The first part of your question was?  The first part of 

       20    your question? 

       21    Q.  The first part of the question is, sitting here today you 

       22    have no recollection of looking at memos from Milstein at that 

       23    time, November/December 1992, is that correct? 

       24    A.  That's correct.  But I do remember them now.  I mean, I've 

       25    seen them in preparation for the trial. 
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        1    Q.  You saw them in preparation for your deposition and you saw 

        2    them in preparation for the trial? 

        3    A.  Correct. 

        4    Q.  So you know what they say, is that right? 

        5    A.  Yes. 

        6    Q.  And that's based on your looking at them in the year 2001 

        7    and now in the year 2003, is that right? 

        8    A.  But I think I also knew what they said at that time.  I 

        9    just don't remember reading the memos that he produced. 

       10    Q.  After Mr. Milstein returned, you spoke to him about his 

       11    trip, isn't that right? 

       12    A.  Yes. 

       13    Q.  And your recollection is that there was no momentous 

       14    learning out of your discussions with Milstein about his visit, 

       15    isn't that correct? 

       16    A.  Those were my words.  I was talking -- it was taken a 

       17    little out of context, but that is what I said in my 

       18    deposition. 

       19    Q.  That is your deposition testimony? 

       20    A.  Yes. 

       21             THE COURT:  I think we will stop and resume on 

       22    Wednesday morning, the 18th, if all goes well, at 9:30. 

       23             Stay in touch.  Thank you all. 

       24             (Trial adjourned to June 18, 2003 at 9:30 a.m.) 
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        1             (Trial resumed) 

        2             EDGAR M. CULLMAN    resumed. 

        3             THE COURT:  You are still under oath, Mr. Cullman. 

        4             THE WITNESS:  Thank you. 

        5    CROSS-EXAMINATION (Continued) 

        6    BY MR. GOLDSTEIN: 

        7    Q.  Good morning, your Honor; good morning, Mr. Cullman. 

        8             If you can turn -- do you have your direct testimony? 

        9    A.  I don't. 

       10             MR. KIRBY:  We have a copy for you. 

       11             MR. GOLDSTEIN:  Your Honor, do you need a copy? 

       12             MR. KIRBY:  We have an extra set here, your Honor. 

       13    Q.  Mr. Cullman, if you can turn to paragraph 44 of your 

       14    written direct testimony, and in that paragraph referring to 

       15    COHIBA in the time period of the late 1980s by reference to the 

       16    prior paragraph, you state, and I quote, "General Cigar began 

       17    exploring ways to reposition the brand by marketing it in the 

       18    higher end premium segment in conjunction with the Cuban COHIBA 

       19    trade dress or elements of it the way we marketed our other 

       20    Cuban origin brands." 

       21             Correct? 

       22    A.  Correct. 

       23    Q.  We talked last week about how General Cigar used the same 

       24    trade dress for its PARTAGAS cigars as Ramon Cifuentes had used 

       25    for PARTAGAS in Cuba prior to the revolution in Cuba, is that 
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        1    right? 

        2    A.  That is correct. 

        3    Q.  And we also talked about General Cigar had purchased from 

        4    the Cifuentes family both the U.S. rights to the PARTAGAS word 

        5    mark and to the trade dress after the U.S. courts had decided 

        6    those ownership issues, is that right? 

        7             Do you recall that? 

        8    A.  Yes, I do. 

        9    Q.  General Cigar also used the pre-revolution trade dress for 

       10    the other cigar brands that it purchased from the 

       11    pre-revolution Cuban owners such as Ramon Allones and Bolivar, 

       12    correct? 

       13    A.  Correct. 

       14    Q.  By using the pre-revolution brand names in conjunction with 

       15    the pre-revolution trade dress, you sought to draw favorable 

       16    association among U.S. consumers between the General Cigar 

       17    PARTAGAS, for example, and the pre-revolution Cuban PARTAGAS, 

       18    is that right? 

       19    A.  That is correct. 

       20    Q.  And you did not select the pre-revolution PARTAGAS trade 

       21    dress for these brands because Cubatabaco after the revolution 

       22    was also using that trade dress in conjunction with those 

       23    brands outside the United States, is that right? 

       24    A.  What we bought was both the trade dress and the word mark, 

       25    so the fact is that in Cuba after the revolution Cubatabaco was 
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        1    using the same trade dress.  It's hard to say which comes 

        2    first, the chicken or the egg, but in fact what we bought was 

        3    the Cuban pre-embargo rights, yes. 

        4    Q.  And in choosing to use that PARTAGAS trade dress, you were 

        5    looking to make an association back to Cuba the way it was, is 

        6    that correct? 

        7    A.  Well, I think that in our ads we certainly used Ramon 

        8    Allones, Ramon Cifuentes in that connection.  But it was part 

        9    of our Cuban origin strategy to have a cigar that had its Cuban 

       10    heritage and Cuban cigars meant premium cigars in the United 

       11    States.  Prerevolutionary, post revolutionary, it doesn't 

       12    matter. 

       13    Q.  Pardon? 

       14    A.  Prerevolutionary or post revolutionary, it doesn't matter. 

       15    Q.  Unlike with PARTAGAS, there was no pre-revolution COHIBA 

       16    trade dress to adopt, is that correct? 

       17    A.  That is right.  COHIBA was not sold in the United States at 

       18    that time, a Cuban COHIBA. 

       19    Q.  A Cuban COHIBA didn't exist until after the revolution, is 

       20    that correct? 

       21    A.  Yes, that is right. 

       22    Q.  And there was no connection for consumers to draw between a 

       23    General Cigar COHIBA and its trade dress and a prerevolutionary 

       24    COHIBA with the same trade dress, is that right? 

       25    A.  That is correct. 
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        1    Q.  So unlike in the case of PARTAGAS or Bolivar or Ramon 

        2    Allones, General Cigar sought to use the trade dress that had 

        3    been invented by Cubatabaco for COHIBA after the revolution, 

        4    isn't that right? 

        5    A.  Could you say that again, I am sorry. 

        6    Q.  Unlike in the case of PARTAGAS or Bolivar or Ramon Allones, 

        7    General Cigar sought to used the trade dress that had been 

        8    invented by Cubatabaco after the revolution for COHIBA, isn't 

        9    that right? 

       10    A.  The post revolutionary COHIBA didn't exist before the 

       11    revolution obviously.  So there was no other trade dress to 

       12    use. 

       13    Q.  Unlike in the case of PARTAGAS or Bolivar where there was a 

       14    prerevolutionary trade dress to use and that in fact is the 

       15    same trade dress that you used, correct? 

       16    A.  Yes. 

       17    Q.  Because COHIBA was not a pre-revolution cigar brand any 

       18    association that U.S. consumers made between a General Cigar 

       19    COHIBA and the COHIBA from Cuba would necessarily be to that 

       20    post revolution Cubatabaco COHIBA, isn't that right? 

       21    A.  Could you again repeat that? 

       22             (Question read) 

       23    A.  If they made a connection.  If they made a connection if 

       24    would be, yes. 

       25    Q.  And certainly if you used the Cuban COHIBA trade dress any 
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        1    association with the Cuban COHIBA brand based on that trade 

        2    dress would necessarily be to the post revolution trade dress 

        3    that Cubatabaco had created for its COHIBA, isn't that right? 

        4    A.  I think you are saying the same thing each time.  I am not 

        5    sure but, yes, no question, yes. 

        6    Q.  Soon after considering copying the post revolution 

        7    Cubatabaco COHIBA packaging design General Cigar learned that 

        8    Cubatabaco had in fact registered that design in the U.S. in 

        9    conjunction with the Behike word mark, is that right? 

       10    A.  That is correct. 

       11    Q.  At the end of 1992 or early 1993 you and your father came 

       12    up with the idea of asking Cubatabaco for permission to use the 

       13    COHIBA checkerboard indian head packaging design in the United 

       14    States in conjunction with your use of the COHIBA word mark, is 

       15    that right? 

       16    A.  Correct. 

       17    Q.  And at that time General Cigar was already selling COHIBA 

       18    cigars through Dunhill in the wooden box that we looked at last 

       19    week, is that right? 

       20    A.  Yes, that was a transitional COHIBA cigar that we sold to 

       21    Dunhill. 

       22    Q.  And you asked Nicholas Freeman of Hunters & Frankau of 

       23    London to act as an intermediary between General Cigar and 

       24    Cubatabaco, is that right? 

       25    A.  Yes, that is correct. 
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        1    Q.  And Nicholas Freeman, Hunters & Frankau, were a distributor 

        2    for Cubatabaco for Cuban cigars in England, is that right? 

        3    A.  That is correct. 

        4    Q.  And he also had a business relationship with you and your 

        5    father, Hunters & Frankau? 

        6    A.  A small business relationship, yes. 

        7    Q.  And a personal relationship with both you and your father? 

        8    A.  And a personal relationship too. 

        9    Q.  And your proposal involved both General Cigar using the 

       10    Cuban trade dress in the U.S. market prior to lifting the 

       11    embargo and also a post embargo arrangement with Cubatabaco, is 

       12    that right? 

       13    A.  That is correct. 

       14    Q.  And you asked Ron Milstein and David Burgh to follow 

       15    through on the strategy you and your father had developed by 

       16    meeting with Nicholas Freeman in London, is that right? 

       17    A.  That is correct. 

       18    Q.  And Mr. Milstein was assistant or associate general counsel 

       19    to Culbro Corporation? 

       20    A.  Yes, he was. 

       21    Q.  He was the lawyer there with Ross Wollen who was general 

       22    counsel? 

       23    A.  Correct. 

       24    Q.  And Mr. Milstein prepared an attorney-client privilege 

       25    memorandum setting out the proposed negotiations with Cuba 
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        1    concerning COHIBA, is that right? 

        2    A.  That is correct. 

        3    Q.  And you referenced that in your direct testimony? 

        4    A.  Yes, I did. 

        5    Q.  Let me show you Plaintiff Exhibit 1084, which has also been 

        6    Defendant Exhibit 283, which I believe both are in evidence. 

        7             Now, this memorandum, let's start with the date, it 

        8    has 1/14/92.  I think everybody is in agreement at this point 

        9    that that is misdated and it should be January 14, '93, is that 

       10    correct? 

       11    A.  That is correct. 

       12    Q.  And it's a memorandum from Ron Milstein and it's directed 

       13    to Edgar M. Cullman, and that is your father, is that right? 

       14    A.  Yes, it is. 

       15    Q.  And to you and to David Burgh, correct? 

       16    A.  Correct. 

       17    Q.  And David Burgh at that time was president of the General 

       18    Cigar Company? 

       19    A.  Yes, he was. 

       20    Q.  And you and your father were the head of the Culbro parent 

       21    corporation? 

       22    A.  Yes. 

       23    Q.  And if you look in the last page there is also a copy, a 

       24    CF, which I have been enlightened means copy forward, to both 

       25    Mr. Wollen and Mr. Rano, do you see that? 
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        1    A.  Yes, I do. 

        2    Q.  This memo outlines the substance of the discussion at 

        3    General Cigar about this approach to Cubatabaco through 

        4    Nicholas Freeman, is that right? 

        5    A.  Correct. 

        6    Q.  In fact, this memo formalizes the discussions at General 

        7    Cigar on this issue, is that right? 

        8    A.  Because it's in writing, yes. 

        9    Q.  This memo sets out General Cigar strategy and its rationale 

       10    for its proposal to use the Cuban COHIBA trade dress with 

       11    Cubatabaco's approval, isn't that right? 

       12    A.  Yes. 

       13    Q.  And this document was in fact an internal attorney-client 

       14    privileged communication, is that right? 

       15    A.  That is correct. 

       16    Q.  And you have no recollection of any disagreements with any 

       17    of the content of Mr. Milstein's memo, 1084, is that right? 

       18    A.  The substance of this I didn't agree with -- I mean I 

       19    agreed with, but there are obviously aspects that perhaps I 

       20    wouldn't have written myself. 

       21    Q.  You don't have any recollection of any disagreements at 

       22    that time with the content of Mr. Milstein's memo, is that 

       23    correct? 

       24    A.  That is correct. 

       25    Q.  If you turn to the first page under the object of the 
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        1    proposal, it states "To secure a license to use the trade dress 

        2    currently used by Cubatabaco on the packaging and the cigar 

        3    bands of the COHIBA cigars," do you see that? 

        4    A.  Yes, I do. 

        5    Q.  That, in fact, was the object of these negotiations? 

        6    A.  That is right. 

        7    Q.  And then if you look under rationale under the first 

        8    sentence, the memo states "Rationale:  To aid GC in 

        9    successfully repositioning and relaunching it's COHIBA brand 

       10    cigar, it would be useful to exploit the popularity, 

       11    familiarity, brand recognition and overall success of the Cuban 

       12    COHIBA." 

       13             Is that correct? 

       14    A.  That is what it says, yes. 

       15    Q.  That is what the memo states. 

       16             This memo is dated January 14, 1993.  That is less 

       17    than two months after sales began through Dunhill in late 1992, 

       18    isn't that right? 

       19    A.  That is correct. 

       20    Q.  And if you turn to the second page -- 

       21             THE COURT:  Excuse me, am I wrong, it's '92, right? 

       22             MR. GOLDSTEIN:  I had asked Mr. Cullman if we were all 

       23    in agreement that the correct date was '93. 

       24             THE COURT:  I heard it but it didn't register.  I am 

       25    sorry. 
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        1    Q.  If we turn to the second page of the memo, towards the 

        2    bottom under "Benefits to GC and the joint venture," the first 

        3    sentence states "The obvious immediate benefit for GC of such 

        4    an arrangement is to promote its relaunch of COHIBA and exploit 

        5    the brand recognition and image of its Cuban cousin." 

        6             Do you see that? 

        7    A.  Yes, I do. 

        8    Q.  Now, let me show you Plaintiff Exhibit 967 or excuse me, 

        9    plaintiff exhibit -- 967. 

       10             And if you take a look at that document, the first 

       11    page is COHIBA 1993. 

       12    A.  Correct. 

       13    Q.  And it starts on the next page with marketing the COHIBA 

       14    cigar, selling a premium made cigar in a declining tobacco 

       15    market. 

       16    A.  Yes. 

       17    Q.  And if you look at the third page there is the strategy, 

       18    phase one, exploit the COHIBA name with its reputation as one 

       19    of the world's finest cigars among cigar smokers to build a 

       20    brand image for the U.S. product. 

       21             Now, you are familiar with these marketing strategy 

       22    documents created in early 1993, is that right? 

       23    A.  I am. 

       24    Q.  And you are familiar with the strategy statement exploit 

       25    the COHIBA name with its reputation as one of the world's 
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        1    finest cigars? 

        2    A.  I see what is written here, yes. 

        3    Q.  Now, if you look at this document, the marketing strategy 

        4    document, and the attorney-client privilege document, and if 

        5    you go to the first page of the attorney-client document, 1084, 

        6    both of these documents -- the internal privileged 

        7    communication to you, your father and Mr. Burgh, and the 

        8    marketing strategy -- propose to exploit the reputation and 

        9    renown of the Cuban COHIBA for the benefit of the General Cigar 

       10    COHIBA in the United States market, isn't that correct? 

       11    A.  That is what it says, yes. 

       12    Q.  At your deposition you did not recall meeting with Nicholas 

       13    Freeman in New York on this matter of seeking Cubatabaco's 

       14    approval to use their COHIBA packaging design, is that right? 

       15    A.  I believe we met but I don't have a very clear 

       16    understanding or remembrance of what actually took place. 

       17    Q.  In your direct testimony on paragraph 78 you now testify 

       18    that you did meet with him and you testified about your 

       19    discussions with Mr. Freeman at that meeting in New York, and I 

       20    guess the question I have is do you recall discussing things 

       21    with him in New York or do you not? 

       22    A.  Well, I think the objective of what we wanted to achieve 

       23    has been well documented here, so it's hard to remember 

       24    specifically whether it was at this meeting that we discussed 

       25    this or over telephone calls, et cetera.  I just don't have a 
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        1    clear picture of that meeting. 

        2    Q.  But you are aware that your people, Milstein and Burgh, did 

        3    meet with Freeman in London? 

        4    A.  Yes. 

        5    Q.  And they did make this proposal about Freeman going to 

        6    Cubatabaco on your behalf regarding the trade dress, correct? 

        7    A.  Correct. 

        8    Q.  And then you believe you had a meeting in New York with Mr. 

        9    Freeman in February but you are not sure of the contents of 

       10    what you discussed, is that fair? 

       11    A.  That is fair. 

       12    Q.  Whether you met with him or not in New York, you in fact 

       13    still have no recollection of ever showing Mr. Freeman any 

       14    proposed designs for a General Cigar COHIBA to be shown to 

       15    Cubatabaco, is that right? 

       16    A.  I believe in a letter that I sent to him in April the 

       17    letter indicates these proposals, but I don't remember whether 

       18    they actually were sent to him or not. 

       19    Q.  You don't have any memory of whether or not you sent him 

       20    any designs, is that correct? 

       21    A.  That is correct. 

       22    Q.  And, in fact, your recollection is that Mr. Freeman never 

       23    did meet with Mr. Padron or any other representatives of 

       24    Cubatabaco on General Cigar's behalf on this matter, is that 

       25    right? 
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        1    A.  I am not aware that he did.  I don't know that he did not. 

        2    All I know is that I never got confirmation from him that he 

        3    did or even talked to Mr. Padron. 

        4    Q.  You have no knowledge that Mr. Freeman ever met with Mr. 

        5    Padron, is that right? 

        6    A.  That is correct. 

        7    Q.  And you have no knowledge that Mr. Freeman ever met with 

        8    any other representatives of Cubatabaco on your behalf, is that 

        9    right? 

       10    A.  That is correct. 

       11    Q.  And Mr. Freeman never told you about any such meeting with 

       12    Mr. Padron or anyone else from Cubatabaco, is that right? 

       13    A.  Not that I recall. 

       14    Q.  You testified in your direct testimony that you read 

       15    interviews with Francisco Padron of Cubatabaco and Cigar 

       16    Aficionado, is that right? 

       17    A.  That is correct. 

       18    Q.  And if you turn to paragraph 90 of your testimony, in the 

       19    third sentence, you state "Mr. Padron, who was the head of 

       20    Cubatabaco" -- strike that. 

       21             You testified that Mr. Padron, who was the head of 

       22    Cubatabaco, stated that Cubatabaco did not care about ownership 

       23    of the historically Cuban brand names in the U.S. 

       24             That is your testimony, right? 

       25    A.  Yes, it is. 
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        1    Q.  And, in fact, you looked at those interviews in preparation 

        2    for your trial testimony, right? 

        3    A.  I have. 

        4    Q.  And you are aware that Mr. Padron in fact never did make 

        5    that statement in either of those two interviews, isn't that 

        6    right? 

        7    A.  You mean the exact words?  He never uses those words, is 

        8    that right? 

        9    A.  He did not, right. 

       10    Q.  Your statement in paragraph 90 is simply your 

       11    interpretation of what Mr. Padron must have meant, isn't that 

       12    right? 

       13    A.  It is my interpretation, yes. 

       14    Q.  And you recall at the time discussing these interviews with 

       15    Ross Wollen, right? 

       16    A.  Yes. 

       17    Q.  You did not recall discussing them with anyone else, isn't 

       18    that correct? 

       19    A.  I don't recall a specific conversation with anybody else, 

       20    no. 

       21    Q.  And in your conversation with Ross Wollen you were not 

       22    seeking legal advice from him, isn't that right? 

       23    A.  I think that whenever I talked to my counselor, my in-house 

       24    counsel, I don't know what would be the distinction between 

       25    asking for legal advice.  Certainly we talked a lot about all 
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        1    kinds of issues. 

        2    Q.  On this particular issue, when you spoke with Ross Wollen 

        3    you were not seeking legal advice, isn't that correct? 

        4    A.  I think that is correct.  I wasn't.  There was no action 

        5    required at that point, so we didn't need legal advice in the 

        6    strict sense of the word. 

        7    Q.  And Mr. Wollen did not provide you with any legal advice, 

        8    isn't that correct? 

        9    A.  Well, I think that the aspects of the conversation were 

       10    what I stated here, in that it was a statement by Mr. Padron 

       11    about his interest in or noninterest in these brands. 

       12    Q.  Let me show you your deposition testimony from your second 

       13    deposition dated Tuesday, March 6, 2001. 

       14             MR. KIRBY:  Page and line? 

       15    Q.  Page 366, line 17 through 367 line 16.  I will ask you to 

       16    read -- 

       17             MR. KIRBY:  What are the lines again? 

       18             MR. GOLDSTEIN:  366-17 through 367-16. 

       19             MR. KIRBY:  Your Honor, is my understanding, given 

       20    what has happening here, that he intends to impeach Mr. 

       21    Cullman? 

       22             MR. GOLDSTEIN:  No, I am trying to refresh his 

       23    recollection. 

       24             MR. KIRBY:  I thought that the court had directed him 

       25    to trying to refresh recollection that you would show it to him 
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        1    and let him read it to himself.  You show it to him and let him 

        2    read it to himself and that way I know whether you are trying 

        3    to impeach him or not.  Because clearly what it says here 

        4    doesn't impeach him and to the extent it refreshes his 

        5    recollection as far as I can tell it says exactly what he said 

        6    in his testimony here.  So it serves neither purpose and that 

        7    is why I am quite confused about what you are attempting to do. 

        8             MR. GOLDSTEIN:  Should I respond? 

        9             THE COURT:  Do you have it in front of you, Mr. 

       10    Cullman? 

       11             THE WITNESS:  I do. 

       12             THE COURT:  Question. 

       13    Q.  My question is does that refresh your recollection that Mr. 

       14    Wollen was not providing you legal advice? 

       15    A.  Yes. 

       16    Q.  Mr. Wollen was not a trademark attorney, is that right? 

       17    A.  That is correct. 

       18    Q.  And he relied heavily on his outside trademark counsel for 

       19    trademark advice, isn't that right? 

       20    A.  We had outside counsel, correct. 

       21    Q.  And Mr. Wollen relied on that outside counsel for trademark 

       22    advice, isn't that right? 

       23    A.  Certainly he would call them when there was an issue that 

       24    he was unsure of. 

       25    Q.  You never had any discussions with outside counsel prior to 
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        1    1997 regarding these interviews with Padron, is that right? 

        2    A.  I did not, no. 

        3    Q.  And prior to 1997 outside counsel never provided General 

        4    Cigar with any legal advice concerning these interviews, isn't 

        5    that right? 

        6    A.  I am not aware of any. 

        7    Q.  And you don't recall any opinions either orally or in 

        8    writing, correct? 

        9    A.  Orally in preparation for my deposition certainly. 

       10    Q.  Prior to 1997. 

       11    A.  I don't remember a conversation, no. 

       12    Q.  And you are not aware of any documents that exist at 

       13    General Cigar that reflect any discussions concerning the 

       14    Padron interviews at this time, 1993-1994, is that right? 

       15    A.  That is right. 

       16    Q.  Padron gave the first interview in November 1992 during the 

       17    500th anniversary of the tobacco conference held in Havana, 

       18    Cuba, do you recall that? 

       19    A.  I do. 

       20    Q.  That was when Ron Milstein and Alfonse Mayer from General 

       21    Cigar were also in Havana, is that right? 

       22    A.  That is correct. 

       23    Q.  And you are aware that Mr. Mayer and Mr. Milstein had a 

       24    meeting with Mr. Padron while they were in Havana? 

       25    A.  I am aware, yes. 
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        1    Q.  And Mr. Shanken was also there for the 500th anniversary 

        2    and at the same time or in the same week he conducted this 

        3    interview with Mr. Padron, right? 

        4    A.  That is what was reported, yes. 

        5    Q.  When your representatives, Milstein and Mayer met with 

        6    Padron in Havana, they did not tell Mr. Padron that General 

        7    Cigar had not sold its COHIBA for at least 5 years, is that 

        8    right? 

        9    A.  That is correct. 

       10    Q.  And they did not discuss with Mr. Padron the U.S. law of 

       11    abandonment, including the presumption of abandonment that 

       12    arose after 2 years of nonuse, is that right? 

       13    A.  Correct. 

       14    Q.  They did not tell Mr. Padron that General Cigar was about 

       15    to launch a new COHIBA product in the next 3 weeks, did they? 

       16    A.  No. 

       17    Q.  And they did not show Mr. Padron the new Dunhill box that 

       18    the product was going to be sold in? 

       19    A.  I don't know why you call it a Dunhill box but it was a 

       20    COHIBA box that we sold to Dunhill. 

       21    Q.  The COHIBA box that you sold to Dunhill. 

       22    A.  Correct. 

       23    Q.  I was using a shorthand and I apologize for that. 

       24             And they did not show that box to Mr. Padron? 

       25    A.  No. 
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        1    Q.  As far as you know, they did not describe that box to Mr. 

        2    Padron? 

        3    A.  It wouldn't be appropriate. 

        4    Q.  They did not tell Mr. Padron that General Cigar was about 

        5    to file a new registration for the COHIBA mark, did they? 

        6    A.  No. 

        7    Q.  When you discussed the interview with Mr. Wollen, Mr. 

        8    Wollen agreed with your interpretation of that text, isn't that 

        9    correct? 

       10    A.  Yes. 

       11    Q.  You gave him your understanding of what Mr. Padron meant 

       12    and he agreed with you, right? 

       13    A.  We had a conversation about it, so he had his views and I 

       14    had my views and we came to an understanding, yes. 

       15    Q.  And you never received anything in writing from Mr. Wollen 

       16    concerning these interviews, right? 

       17    A.  Correct. 

       18    Q.  Do you recall in the first interview, the spring '93 

       19    interview, that it's the interviewer, Mr. Shanken, who stated 

       20    that General Cigar owns the rights to PARTAGAS in the U.S.? 

       21    A.  I believe he asked the question in that vein, yes. 

       22    Q.  The interview is in -- you have your exhibits? 

       23    A.  Yes. 

       24    Q.  It's I believe DX72. 

       25             If you you turn to page 43 of the interview, which is 
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        1    the second page of the interview. 

        2    A.  Yes. 

        3    Q.  In the right-hand column down towards the bottom half, do 

        4    you see where Mr. Shanken or CA states "many American cigar 

        5    smokers don't realize," do you see that? 

        6    A.  Correct, yes. 

        7    Q.  And he is referring to there being a PARTAGAS in the U.S. 

        8    and a PARTAGAS sold around the world from Cuba.  As we 

        9    discussed last week that issue of the ownership of PARTAGAS had 

       10    been resolved by the U.S. courts way back in the 1970s, is that 

       11    right? 

       12    A.  Yes. 

       13    Q.  Mr. Padron doesn't use those words that General Cigar owns 

       14    the rights to PARTAGAS, is that right? 

       15    A.  That is correct. 

       16    Q.  In reaching your interpretation of Padron's words you 

       17    acknowledge that you were not a lawyer, right? 

       18    A.  I am not a lawyer. 

       19    Q.  And Mr. Padron was not a U.S. lawyer? 

       20    A.  Not that I am aware of. 

       21    Q.  Mr. Shanken was not a U.S. lawyer? 

       22    A.  He is a lot of things but I don't think he is a lawyer. 

       23    Q.  And you also recall that it's the interviewer, not Padron, 

       24    who then states in the next question that General Cigar owns 

       25    PARTAGAS, Ramon Allones and COHIBA in the United States, is 
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        1    that right? 

        2    A.  That is what it says, yes. 

        3    Q.  And Padron again never uses those words, does he? 

        4    A.  No. 

        5    Q.  When the interviewer, Marvin Shanken, made the statement 

        6    about ownership, he did not know whether General Cigar had 

        7    abandoned the COHIBA mark at that time beginning of November 

        8    '92 through several years of nonuse, isn't that right? 

        9    A.  Neither did we. 

       10    Q.  What is that? 

       11    A.  Neither did we. 

       12    Q.  Mr. Shanken didn't know that? 

       13    A.  Mr. Shanken didn't know it, no.  But we did not either. 

       14             MR. KIRBY:  Your Honor, I object.  He is now asking 

       15    him to speculate about what Mr. Shanken knew or thought and it 

       16    seems we are going far afield of proper cross. 

       17             THE COURT:  Sustained. 

       18    Q.  In response to the interviewer's statement about U.S. 

       19    ownership, according to the interview, Padron in fact shook his 

       20    head no and then stated "The first condition is that they must 

       21    pass the brand name to us.  This is the first condition. 

       22    Immediately.  If not, forget about it.  Second condition, they 

       23    must be our partner.  The same way that we have it in the rest 

       24    of the world.  There is no other way to make a deal with us. 

       25    If not, forget about it." 
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        1             Correct? 

        2    A.  That is what it says.  I don't know about the shaking of 

        3    the head. 

        4    Q.  The interviewer says, "You are shaking your head no."  I am 

        5    saying according to the interviewer, Shanken says General 

        6    Cigar, for example, owns PARTAGAS, Ramon Allones and COHIBA for 

        7    the U.S. market and has tremendous distribution in the United 

        8    States.  I would imagine they would love to sit down with you 

        9    and work it out to represent those brands of Cuban cigars in 

       10    America.  Is this possible or is it a problem?  You are shaking 

       11    your head no." 

       12             According to the interview in response to what 

       13    Mr. Shanken said Padron shook his head no and then said these 

       14    words, correct? 

       15             MR. KIRBY:  Your Honor -- 

       16             THE COURT:  Sustained. 

       17             MR. KIRBY:  Can I say, since he is reading from the 

       18    article, can I request that he read all lines and not read 

       19    selected lines?  For example -- 

       20             THE COURT:  Mr. Goldstein can read any lines he wants. 

       21             MR. GOLDSTEIN:  And I read all the lines even if I 

       22    didn't want to. 

       23             THE COURT:  All right.  Let's go ahead. 

       24    Q.  It's your testimony that you interpreted Mr. Padron shaking 

       25    his head no and then making the statement as an acknowledgement 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1081 

             36BSEMP1                 Cullman, Jr. - cross 

        1    by Cubatabaco of General Cigar's rights to the COHIBA word mark 

        2    in the United States? 

        3    A.  My basis is his reply, the words that he said.  He says 

        4    here the first condition, they must pass the brand name to us. 

        5    Q.  If not, forget about it. 

        6    A.  Yes, okay.  But the brand name he is presuming is owned 

        7    elsewhere, i.e., by General Cigar. 

        8    Q.  And your interpretation was that that was an 

        9    acknowledgement of General Cigar owning the name COHIBA in the 

       10    United States, that is your testimony? 

       11    A.  Yes. 

       12    Q.  And this was so clear to you that you did not even need to 

       13    ask trademark counsel if they agreed with you, isn't that 

       14    right? 

       15    A.  I did not ask trademark counsel. 

       16    Q.  And this interview was published in the spring of '93, 

       17    March '93, correct? 

       18    A.  Correct. 

       19    Q.  This was the exact same time you were discussing having 

       20    Freeman meet with Padron on the trade dress, is that right? 

       21    A.  That is correct. 

       22    Q.  And just 3 months earlier your outside trademark counsel 

       23    had advised you in a written opinion that General Cigar "should 

       24    obtain a similar written recognition by Cubatabaco of General 

       25    Cigar's U.S. rights to the COHIBA word mark."   Isn't that 
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        1    correct? 

        2    A.  That is what it said, yes. 

        3    Q.  I am showing you Plaintiff Exhibit 834, which is a cover 

        4    memo, December 4, '92, from Mr. Milstein to you, Mr. Burgh and 

        5    Mr. Rano, and attached to that is a 20-page draft, December 

        6    blank 1992, letter from Mr. Marcus and Mr. Greenberg to Mr. 

        7    Milstein, is that correct? 

        8    A.  That is correct. 

        9    Q.  And if you look at the third-from-the-last page, the page 

       10    numbered page 18, towards the very bottom, "Outside trademark 

       11    counsel advises, if possible, you should obtain a similar 

       12    written recognition by Cubatabaco of General Cigar's U.S. 

       13    rights to the COHIBA word mark," correct? 

       14    A.  Correct. 

       15    Q.  And General Cigar never attempted to obtain that written 

       16    recognition, isn't that right? 

       17    A.  I think that the discussion that Mr. Milstein had with Mr. 

       18    Garrido in Cuba in 1992, which was about the trade dress, was 

       19    in his opinion, Milstein's opinion, that the issue of the word 

       20    mark was not there.  So if you are asking did we follow this 

       21    advice, get a written permission, we did not. 

       22    Q.  And you are aware that this letter was written a month 

       23    after Mr. Milstein came back from Havana, correct? 

       24    A.  Yes, that is correct. 

       25    Q.  And it takes into account Mr. Milstein's statements about 
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        1    his discussions with Cubatabaco? 

        2    A.  Correct. 

        3    Q.  And taking that into account outside trademark counsel 

        4    advises you should obtain a written recognition by Cubatabaco, 

        5    correct? 

        6    A.  It says "if possible." 

        7    Q.  If possible? 

        8    A.  If possible. 

        9    Q.  And you did not seek such a written recognition? 

       10    A.  No. 

       11    Q.  And you never asked Mr. Marcus from Morgan & Finnegan if 

       12    the text of the 1993 interview altered the legal advice that he 

       13    stated in this memorandum, isn't that correct, or in this 

       14    letter? 

       15             MR. KIRBY:  Objection, your Honor.  Asked and 

       16    answered.  That is the fifth time. 

       17             THE COURT:  Overruled. 

       18    A.  Could you repeat the question, please? 

       19    Q.  Yes. 

       20             At that time, at the time of the spring 1993 

       21    interview, you did not ask Mr. Marcus if the interview with Mr. 

       22    Padron altered his legal advice that he had rendered 3 months 

       23    earlier? 

       24    A.  We did not ask outside counsel. 

       25    Q.  Given the advice of your lawyers in December and given that 
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        1    you were so sure that Padron had acknowledged your ownership of 

        2    the COHIBA mark in this interview, it would have been a simple 

        3    matter to request that Padron put that acknowledgement in 

        4    writing to you, isn't that correct? 

        5    A.  It's not simple. 

        6    Q.  What is that? 

        7    A.  It's not simple. 

        8    Q.  It's not simple because you knew that you would never have 

        9    gotten an acknowledgement from Cubatabaco in writing, correct? 

       10    A.  I did not know that, no. 

       11    Q.  What is that? 

       12    A.  I did not know that, no. 

       13    Q.  But you never sought it? 

       14    A.  We had very little contact with anybody from Cuba so it was 

       15    not an easy situation, plus we did have this embargo.  We did 

       16    have concerns of OFAC, et cetera.  So all of this was an 

       17    impediment to doing such a thing.  But we did not do it. 

       18    Q.  Let me ask you to turn to the second Cigar Aficionado that 

       19    you testify about, and that is DX 73.  It's from the spring '94 

       20    Cigar Aficionado, March '94 according to the table of contents, 

       21    and I believe on the second page at the very bottom of the 

       22    interview, the bottom of the second page -- 

       23    A.  On page 75? 

       24    Q.  Page 76.  And Mr. Shanken asked a question that runs over 

       25    to the next page and I believe we created a graphic just to put 
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        1    the question on one sheet of paper.  If we look at the question 

        2    that runs over, Cigar Aficionado asks "If the embargo ended 

        3    tomorrow, or two or five years from now, have you thought 

        4    through how it would happen and what the scenario would be. 

        5    Would you have problems with certain brands as far as trademark 

        6    issues and with other brands you do not have a problem?  Have 

        7    you thought how you would introduce your brands to the American 

        8    market?" 

        9             Do you see that? 

       10    A.  I do. 

       11    Q.  And you recognize that the question was asked in the 

       12    hypothetical context of the end of the embargo, is that right? 

       13    A.  Yes. 

       14    Q.  And you understood that Mr. Padron's answer was also 

       15    responding to that hypothetical to the end of the embargo, 

       16    right? 

       17    A.  I think it's asking for Mr. Padron's thoughts of what would 

       18    happen when the embargo ended. 

       19    Q.  And the embargo still hasn't ended, is that right? 

       20    A.  It has not ended. 

       21    Q.  That hypothetical post-embargo situation Mr. Padron 

       22    responds "First there is going to be a fight.  We have not been 

       23    able to have the brand name in the United States because of the 

       24    embargo.  It was forced by you.  It was not decided by our 

       25    side.  Your side decided on this.  So maybe there is going to 
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        1    be a fight.  But we are not going to fight."  And then he 

        2    states as you go down, "We are not going to fight with somebody 

        3    else because he owns the brand name of COHIBA or Montecristo in 

        4    America." 

        5             MR. KIRBY:  Your Honor, can he read the whole 

        6    paragraph rather than reading words from one sentence and 

        7    combining them with words in another sentence in order to form 

        8    a question? 

        9             THE COURT:  Overruled. 

       10    Q.  And you see his response there? 

       11    A.  I was reading the whole text. 

       12    Q.  What you see on the screen in the interview. 

       13    A.  I see it there, yes. 

       14    Q.  And, again, it's your testimony that you understood this 

       15    hypothetical response to the hypothetical question in which he 

       16    says "We are going to fight, maybe we are going to fight, we 

       17    are not going to fight" to be an acknowledgement of your rights 

       18    during the embargo, correct? 

       19             MR. KIRBY:  Objection. 

       20             THE COURT:  Overruled. 

       21    A.  Could you repeat the question? 

       22             (Question read) 

       23    A.  That is not what we based it on.  It's the sentence further 

       24    on where he says we are not going to fight for somebody else 

       25    because he owns the brand name of COHIBA. 
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        1    Q.  And it's your testimony that that was so clear you did not 

        2    need to ask trademark counsel if they agreed with your 

        3    interpretation, is that right? 

        4    A.  Correct. 

        5    Q.  And, in fact, you admit you don't even know what he means 

        6    by fight, isn't that correct? 

        7    A.  I know my deposition says that, yes. 

        8    Q.  You testified under oath, correct? 

        9    A.  Yes. 

       10    Q.  If you look at paragraph 92 of your direct testimony, you 

       11    state that "Mr. Padron also made clear that Cubatabaco did not 

       12    care about individual brand names, which further confirmed my 

       13    understanding that Cubatabaco recognized General Cigar's 

       14    ownership of the COHIBA mark in the U.S."  He said, and then 

       15    you quote from the interview, "We want to have Habanos cigar, 

       16    not a brand name.  It doesn't matter if it is Bolivar, 

       17    Montecristo or even COHIBA, and that the most important thing 

       18    to Cubatabaco was the Habanos umbrella that can cover all the 

       19    brand names." 

       20             And you cite to page 42 of the interview, is that 

       21    right? 

       22    A.  Yes, that is -- 

       23    Q.  That is from the first interview. 

       24    A.  Yes, I believe. 

       25    Q.  Did you bother to read the next two questions and answers 
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        1    in the interview at that time? 

        2    A.  I believe I read the whole interview. 

        3    Q.  If you look at the next two questions and answers, the 

        4    interviewer states "I think that a consumer understands that 

        5    Cuba is a statement of origin and quality but he typically buys 

        6    brands.  Once he buys a brand, then he buys sizes in brand.  He 

        7    is very brand loyal.  He smokes COHIBA.  He knows that COHIBA 

        8    has a certain taste and style and so forth.  You speak of this 

        9    marketing of Habanos but isn't there a strategy to promote 

       10    individual brands?" 

       11             And Padron responds "We have two strategies.  One is 

       12    the institutional campaign I just described and the second one 

       13    is the brand campaign.  Cigar Aficionado asks which do you feel 

       14    is more important. 

       15             "Padron:  We at Cubatabaco are in charge of both of 

       16    them.  We deal with the institutional and we let our 

       17    enterprises [agents] around the world in agreement with us work 

       18    on brand campaigns.  For example, what does Fonseca mean to 

       19    you," and then there is a discussion about the Fonseca brand as 

       20    a port and as a cigar. 

       21             And your testimony is that that subsequent question 

       22    and answer made clear that Cubatabaco did not care about 

       23    individual brand names, is that right?  That is your testimony? 

       24    A.  Certainly he said initially that brands were not that 

       25    important.  What was important was Habanos.  Obviously as part 
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        1    of his campaign the strategy was to develop brand campaigns but 

        2    obviously brands that Cubatabaco owned. 

        3    Q.  So you acknowledge he had a strategy of developing both 

        4    institutional Habanos umbrella and also individual Habanos 

        5    brands that Cubatabaco owned around the world, correct? 

        6    A.  Correct.  As he said, these brand campaigns were developed 

        7    by their partners outside of Cuba. 

        8    Q.  And he says that we at Cubatabaco are in charge of both, 

        9    correct? 

       10    A.  They own the brands.  They would be responsible for it and 

       11    obviously they would work in conjunction with their partners. 

       12    I think what he is meaning is that the partners would pay for 

       13    it. 

       14    Q.  And you are interpreting which he thinks is more important, 

       15    isn't that correct? 

       16    A.  I think he is saying that both are important to him.  But 

       17    obviously brands that he owned. 

       18    Q.  Well, that would make sense if the brands he owned would be 

       19    the ones that would be important to him. 

       20    A.  Yes. 

       21    Q.  Do you recall Michael Clements of the Cambridge Group 

       22    making a presentation to senior General Cigar management on 

       23    June 15, '98? 

       24    A.  I do. 

       25    Q.  And if we can look at Plaintiff Exhibit 185. 
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        1             General Cigar had hired the Cambridge Group, is that 

        2    correct? 

        3    A.  That is correct. 

        4    Q.  And General Cigar had paid the Cambridge Group, including 

        5    the cost of their market research company, over $500,000 for 

        6    their work, is that correct? 

        7    A.  Yes. 

        8    Q.  And you attended this June 15 presentation of the results 

        9    of the Cambridge Group focus groups, is that correct? 

       10    A.  That is correct. 

       11    Q.  And do you recall that the Cambridge Group projected on a 

       12    screen transparencies of a report that the Cambridge Group had 

       13    prepared? 

       14    A.  I think I do, yes. 

       15    Q.  If you turn to the third page of the document that I gave 

       16    you, Plaintiff Exhibit 185, dated June 15, 1998, "General 

       17    Cigar, building the premium cigar consumer and brand factbase, 

       18    progress update." 

       19             Do you recall seeing this document? 

       20    A.  I do. 

       21    Q.  Did you receive a hard copy of this report? 

       22    A.  I don't remember. 

       23    Q.  You did receive copies of some reports from the Cambridge 

       24    Group, correct? 

       25    A.  I believe I did, yes. 
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        1    Q.  And you are just not sure sitting here today whether this 

        2    is one of those reports, is that right? 

        3    A.  That is correct. 

        4    Q.  If you would look at the second page of the document, that 

        5    is a June 14, '98 memo from Ms. Clements to Rick Kash regarding 

        6    the General Cigar presentation, and the document states "The 

        7    following pages will be presented," then there is a list of 

        8    pages that will be presented and then this is a total of 34 

        9    pages for a 2-1/2 hour meeting. 

       10             Do you have a recollection of several pages of a 

       11    longer presentation being presented on overhead transparencies 

       12    at this meeting? 

       13    A.  No, I don't.  I do not. 

       14             (Continued on next page) 
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        1    BY MR. GOLDSTEIN: 

        2    Q.  You do recall transparencies being projected at the 

        3    meeting? 

        4    A.  It was a meeting so I assume they had this sort of format. 

        5    Q.  Let me show you what's numbered as page E13, which is, I 

        6    believe, page 63 of the document.  And the document states, 

        7    "Consumer confusion over different kinds of COHIBA is a major 

        8    concern." 

        9             Do you recall seeing that statement at a Cambridge 

       10    Group presentation? 

       11    A.  I certainly recall reviewing it for this trial, yes. 

       12    Q.  You recall reviewing it for the trial and you also reviewed 

       13    it in preparation for your last deposition, is that correct? 

       14    A.  My deposition, correct. 

       15    Q.  Do you recall reviewing it at that time at the Cambridge 

       16    Group presentation? 

       17    A.  There are a lot of pages so I don't have a specific 

       18    recollection of this page. 

       19    Q.  In the next statement, the document states, "Substantial 

       20    confusion exists over Dominican versus Cuban COHIBAs." 

       21             Do you recall that statement from the Cambridge Group 

       22    at that time? 

       23    A.  I do not. 

       24    Q.  In the next statement, in the dashes or bullets, 

       25    "Knowledgeable people tend to look down on Dominican COHIBAs as 
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        1    an imitator or a fake.  Others are simply confused.  There are 

        2    two brothers, one who makes COHIBA in Cuba and the other in the 

        3    Dominican Republic." 

        4             Do you recall any of those statements? 

        5    A.  Not in the specifics, no. 

        6    Q.  And then at the bottom the Cambridge Group states, 

        7    "Strategically, it appears questionable to invest behind 

        8    extending our COHIBA brand to new categories while this issue 

        9    remains." 

       10             Do you recall that statement from this presentation? 

       11    A.  The purpose of the Cambridge study was to test whether our 

       12    brands could be extended from cigar brands to other products. 

       13    So in this case they were ruling out COHIBA for that purpose. 

       14    Q.  They are?  I'm sorry. 

       15    A.  They are ruling out COHIBA for that purpose. 

       16    Q.  Because of the problem of confusion, is that correct? 

       17    A.  That's right. 

       18    Q.  You have no recollection of discussing COHIBA consumer 

       19    confusion within General Cigar as a result of the Cambridge 

       20    Group presentation addressing the confusion problem, is that 

       21    right? 

       22    A.  That's correct. 

       23    Q.  If you would turn to page E18, which is, I believe, page 68 

       24    of the document, about four or five pages farther in.  This 

       25    page, like E13, was on the will-be-presented list that we had 
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        1    looked at, and the heading is Qualitative Brand Equity Summary. 

        2             The first bullet is about Macanudo, the second is 

        3    about Partagus, and the third addresses COHIBA. 

        4             Do you see that? 

        5    A.  I do. 

        6    Q.  After that third arrow, it states, "There is serious 

        7    consumer confusion over different types of COHIBAs.  While 

        8    COHIBA is seen as high quality and stylish, it is also 

        9    exclusionary and unobtainable.  Additionally, concerns around 

       10    consumer confusion over our COHIBA's identity and authenticity 

       11    suggest that investing in brand extension would be risky at 

       12    this time." 

       13             Do you recall seeing this information being presented 

       14    by the Cambridge Group? 

       15    A.  I remember their conclusion.  I don't specifically remember 

       16    these words, but I certainly see it again now. 

       17    Q.  If you would look at page D8, which is, I believe, page 50 

       18    of the document.  This page was also on the will-be-presented 

       19    list.  Summary of Brand Awareness and Preference. 

       20             Do you recall seeing this page? 

       21    A.  Again, I certainly recall it because, in preparation for my 

       22    deposition and this trial, but I cannot tell you whether I 

       23    remember it otherwise. 

       24    Q.  Do you recall a statement from the Cambridge Group, "While 

       25    awareness and preference for COHIBA appear to be rising, 
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        1    consumers may be confusing Dominican with Cuban COHIBA." 

        2             Do you recall that? 

        3    A.  I think I have the same answer.  I don't remember it 

        4    specifically, but certainly in reviewing it for the deposition 

        5    and the trial. 

        6    Q.  If you turn to the previous page, D7, page 49, Percent, 

        7    Best Brand Ever, Percent of Total Respondents. 

        8             If you look at the bottom of the page after the number 

        9    chart, "Confusion over COHIBAs of different origin, as well as 

       10    the brag value of claiming to prefer Cuban COHIBAs, likely 

       11    contributed to COHIBA's high ratings." 

       12             Do you recall that discussion from the Cambridge 

       13    Group? 

       14    A.  Again, I would have to answer the same way.  I certainly 

       15    remember reviewing it for the deposition and the trial, but I 

       16    don't have a specific memory at that time. 

       17    Q.  From that presentation? 

       18    A.  That's correct. 

       19    Q.  Is it true that in 1998, in response to information 

       20    provided by the Cambridge Group, General Cigar did not 

       21    undertake any investigation concerning consumer confusion about 

       22    COHIBA? 

       23    A.  That's correct. 

       24    Q.  And you did not request that General Cigar undertake such 

       25    an investigation, is that right? 
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        1    A.  No, we did not. 

        2    Q.  And after 1998 General Cigar never undertook an 

        3    investigation as to whether or not consumers were confusing the 

        4    Cuban COHIBA and the General Cigar COHIBA, is that right? 

        5    A.  That's correct. 

        6    Q.  Am I correct that General Cigar never felt there was any 

        7    consumer confusion between the General Cigar COHIBA and the 

        8    Cuban COHIBA? 

        9    A.  These studies were focus groups.  They were not large 

       10    surveys.  So we did not think it was that important.  We 

       11    thought it was on the fringe, yes. 

       12    Q.  Other than the work of the Cambridge Group conducted for 

       13    General Cigar which found substantial confusion, General Cigar 

       14    never tested its view about the level of confusion between the 

       15    General Cigar and Cuban COHIBA through market research, is that 

       16    right? 

       17    A.  Correct. 

       18    Q.  General Cigar wanted the consumer to know that the General 

       19    Cigar COHIBA was made by the General Cigar in the Dominican 

       20    Republic and that it was not made in Cuba, is that right? 

       21    A.  Correct. 

       22    Q.  And General Cigar did several things as part of that effort 

       23    to explain to consumers that it was making a Dominican Republic 

       24    cigar, isn't that right? 

       25    A.  Correct. 
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        1    Q.  One of the things General Cigar did was to, according to 

        2    your testimony, was to clearly mark the box to show that its 

        3    cigar was a Dominican Republic cigar, is that right? 

        4    A.  That's correct. 

        5    Q.  Let me show you Plaintiff's Exhibit 953, which is testimony 

        6    that this is the COHIBA box sold by General Cigar through 

        7    Dunhill. 

        8             There is no designation of origin on the top or sides 

        9    of the box, is that correct? 

       10    A.  That's correct. 

       11    Q.  And if I want to find designation of origin, there is a 

       12    stamp on the bottom of the box, is that right? 

       13    A.  I believe there is.  Yes. 

       14    Q.  And there is also on the inside lid, in small print, there 

       15    is a designation of Dominican Republic origin, is that right? 

       16    A.  Yes, it is. 

       17    Q.  Let me show you Plaintiff's Exhibit 990.  There has been 

       18    testimony that this is the box launched by General Cigar for 

       19    its COHIBA in 1997.  On that box you have designation of origin 

       20    on the top of the lid but not on the inside of the lid, 

       21    correct? 

       22    A.  Correct. 

       23    Q.  And you also have a stamp of designation of origin on the 

       24    bottom? 

       25    A.  Correct. 
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        1    Q.  And there was testimony earlier in the case, I believe from 

        2    Mr. Rano, that at some point in 1998 designation of origin was 

        3    added both to the inside lid and to the cigar band, is that 

        4    right? 

        5    A.  That's correct. 

        6    Q.  In fall 2001 General Cigar launched a new product, COHIBA 

        7    Extra Vigoroso, is that right? 

        8    A.  Yes, we did. 

        9    Q.  Let me show you what's been marked as Plaintiff's Exhibit 

       10    1102.  Can you identify that as the General Cigar COHIBA Extra 

       11    Vigoroso or XV box sold by General Cigar to the public? 

       12    A.  Looks like it, yes. 

       13    Q.  The Dominican origin has been removed from the top, is that 

       14    right? 

       15    A.  It was never there.  It hasn't been removed. 

       16    Q.  It was there on the 1997 box, correct? 

       17    A.  But this is a different cigar. 

       18    Q.  The Dominican Republic origin is not on the top of the box, 

       19    is that right? 

       20    A.  Correct. 

       21    Q.  The Dominican Republic origin is not on the sides of the 

       22    box, is that correct? 

       23    A.  Correct. 

       24    Q.  If you open up the lid, the Dominican Republic origin is 

       25    not on the inside lid of the box, is that right? 
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        1    A.  Correct. 

        2    Q.  And if you look at the cigar bands, the Dominican Republic 

        3    origin is not on the cigar bands, is that right? 

        4    A.  Correct. 

        5    Q.  The only place I will find Dominican origin is in a stamp 

        6    on the very bottom of the box, is that right? 

        7    A.  That is correct. 

        8    Q.  General Cigar also relied on its advertising and promotion 

        9    materials as part of its effort to show that its product was of 

       10    a Dominican, not Cuban origin, is that correct? 

       11    A.  Yes.  Yes. 

       12    Q.  You reviewed and approved the COHIBA magazine advertising 

       13    and promotional materials in 1997? 

       14    A.  I did. 

       15    Q.  And is it your testimony that the magazine advertisements 

       16    and promotional materials, such as the retail posters we looked 

       17    at earlier in the case, created a mood and mystique of the 

       18    1950s Caribbean to sell a cigar labeled COHIBA avoided any link 

       19    to the Cuban COHIBA in the consumers' mind? 

       20    A.  That was our intent, to avoid any link. 

       21    Q.  That is your testimony? 

       22    A.  Yes. 

       23    Q.  You were in the courtroom when Mr. McCaffery reviewed your 

       24    COHIBA promotional posters that were created for in-store 

       25    retailer displays, is that right? 
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        1    A.  That's correct. 

        2    Q.  And so you're aware that those posters contain no 

        3    designation of Dominican origin, right? 

        4    A.  That's correct. 

        5    Q.  And you were also in the courtroom when Mr. McCaffery 

        6    reviewed three of your 1998 COHIBA advertisements in Cigar 

        7    Aficionado, is that correct? 

        8    A.  Unfortunately, I don't think I was in the courtroom.  I 

        9    think I was able to read the transcript. 

       10    Q.  In your direct testimony earlier when Mr. Kirby was 

       11    questioning you, you said when you weren't in the courtroom you 

       12    read the transcripts of those parts that you missed, correct? 

       13    A.  Correct. 

       14    Q.  Whether you were in the courtroom or from the transcripts, 

       15    you're aware that we looked at three magazine advertisements 

       16    from 1998 and that there was no Dominican origin for your 

       17    COHIBA advertisement? 

       18    A.  That's correct. 

       19    Q.  And you're also aware that two of those ads did not even 

       20    mention General Cigar, correct? 

       21    A.  I must admit I don't remember, but -- so I assume it is 

       22    correct, yes. 

       23    Q.  You're aware that they mention Diaz y Cia but they don't 

       24    mention General Cigar, right? 

       25    A.  That's correct. 
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        1    Q.  You advertised your COHIBA XV product in Cigar Aficionado 

        2    in the late fall of 2001 through the spring of 2002, correct? 

        3    A.  Correct. 

        4    Q.  Let me show you your advertisements for those three issues 

        5    from fall to spring 2001 to 2002.  I believe they have been 

        6    designated as, marked as Plaintiff's Exhibit 1140.1-129A, -136A 

        7    and -139A. 

        8             I would ask you to take a look at those three 

        9    advertisements that I have opened to from the November 2001, 

       10    from the March 2002 and May 2002 Cigar Aficionados. 

       11             Are those showing three advertisements for COHIBA XV? 

       12    A.  They are three, but I think the first one is December 2001. 

       13    Q.  It says December 2001? 

       14    A.  It says December. 

       15    Q.  I apologize. 

       16    A.  And April 2002 and June 2002. 

       17             Yes, I see that. 

       18    Q.  There is no Dominican country of origin indicated in any of 

       19    these COHIBA XV ads, is that correct? 

       20    A.  That's correct. 

       21    Q.  And there is no mention of General Cigar in any of these 

       22    three COHIBA XV ads, correct? 

       23    A.  Correct. 

       24    Q.  Each of the ads do identify Diaz y Cia, correct? 

       25    A.  Correct.  Also designates the web site for General Cigar. 
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        1    Q.  The web site is dot cigar world, correct? 

        2    A.  Cigarworld.com. 

        3    Q.  It doesn't say anything about General Cigar? 

        4    A.  No. 

        5    Q.  In your direct testimony, if you turn to paragraph 113, you 

        6    identify Defendants' Exhibit 68, which is also Plaintiff's 

        7    Exhibit 882, "COHIBA, the most exciting and comprehensive cigar 

        8    launch in the past quarter century" as a document that General 

        9    Cigar sent to its retailers in connection with its 1997 launch, 

       10    is that correct? 

       11    A.  That's correct. 

       12    Q.  And if you look in the first sentence of 113, paragraph 

       13    113, you state in your testimony that this document exemplifies 

       14    your decision not to mark your COHIBA based on any link to the 

       15    Cuban COHIBA, is that correct? 

       16    A.  That is what it says.  Yes, that is my testimony. 

       17    Q.  And if you turn to the first page of the document after the 

       18    cover page, this is 882, in the second paragraph your document 

       19    sent to the retailer states, "COHIBA, the very name evokes 

       20    excitement and we are pleased to have you part of our expanded 

       21    distribution of this prestigious brand to a very limited number 

       22    of quality accounts." 

       23             Then the next paragraph, "The business opportunity is 

       24    obvious, the excitement is real." 

       25             The retailers were expected not to see any link to the 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1103 

             36BHEMP2                 Cullman, Jr. - cross 

        1    Cuban COHIBA in these statements? 

        2    A.  There is nothing that says anything about Cuba here. 

        3    Q.  "COHIBA, the very name evokes excitement and we are pleased 

        4    to have you be part of our expanded distribution of this 

        5    prestigious brand.  The business opportunity is obvious, the 

        6    excitement is real." 

        7             And because it doesn't say Cuba, your testimony is 

        8    that the retailers would not make any link between your cigar 

        9    and the Cuban COHIBA, is that correct? 

       10    A.  In 1997 the Cuban COHIBA was certainly well known in the 

       11    United States, but there is clearly no indication here that 

       12    there is a link, i.e., ownership or anything of that sort, and 

       13    we made it very clear to our retailers. 

       14    Q.  Do you recall that General Cigar retained the public 

       15    relations firm Rubinstein & Associates to do promotional work 

       16    on the 1997 COHIBA launch? 

       17    A.  Yes, I do. 

       18    Q.  Rubinstein is a major public relations firm in New York 

       19    City, is that right? 

       20    A.  Correct. 

       21    Q.  And Rubinstein's job as the public relations firm was to 

       22    generate publicity for General Cigar's launch, is that right? 

       23    A.  Correct. 

       24    Q.  And as part of the publicity, Rubinstein contacted the 

       25    press to get them interested in the launch, right? 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1104 

             36BHEMP2                 Cullman, Jr. - cross 

        1    A.  Yes. 

        2    Q.  And you're aware that as part of this publicity work 

        3    Rubinstein wrote pitch letters to various media outlets, 

        4    including newspapers and magazines, right? 

        5    A.  I am aware, yes. 

        6    Q.  And you approved the form of the letters before they went 

        7    out, is that right? 

        8    A.  No, I did not. 

        9    Q.  You personally did not? 

       10    A.  I personally did not. 

       11    Q.  But General Cigar did, correct? 

       12    A.  Yes. 

       13    Q.  Let me show you Plaintiff's Exhibit 1007.  This is a letter 

       14    from Evan Cooper of Rubinstein to Ellen Neuborne of Business 

       15    Week, dated September 4, 1997. 

       16             Do you recall this letter from Rubinstein to the 

       17    media? 

       18    A.  Again, I certainly saw it in reviewing for my deposition 

       19    and trial, but I couldn't have said that I had seen this letter 

       20    contemporaneously. 

       21    Q.  You don't recall if you did or you didn't? 

       22    A.  No, I don't recall.  I don't recall. 

       23    Q.  The letter starts out, "how do you launch a brand that 

       24    already exists," correct? 

       25    A.  Correct. 
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        1    Q.  And then if you look at the second paragraph after 

        2    announcing the September 25 party at Laura Belle, the document 

        3    states, the letter states, "Many smokers are familiar with the 

        4    Cuban COHIBA, Fidel Castro's personal cigar, which was first 

        5    sold commercially in the 1980s and is not available legally in 

        6    the United States.  But since 1978, General Cigar has held the 

        7    U.S. rights to the COHIBA brand and has produced it on a 

        8    limited distribution basis." 

        9             Then if you turn to the second paragraph -- the third 

       10    paragraph, "The marketing of a major new premium brand is a 

       11    relatively rare event in the cigar business.  The fact that the 

       12    brand name may have high awareness and prestige, although the 

       13    product itself generally has been unavailable, adds to the 

       14    unusual nature of the launch." 

       15             Do you see that? 

       16    A.  I do. 

       17    Q.  Your PR firm was attempting to generate media publicity by 

       18    associating the General Cigar COHIBA with the Cuban COHIBA, 

       19    correct? 

       20    A.  I think they were trying to get publicity, but they were 

       21    also telling a story.  The story is very true, what's here. 

       22    Q.  The story is very true that the COHIBA cigar was Fidel 

       23    Castro's favorite cigar? 

       24    A.  No question. 

       25    Q.  And Rubinstein, a major PR firm, thought that would be 
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        1    interesting to the media, correct? 

        2    A.  Correct. 

        3    Q.  And that was one of the hooks it used to get the media 

        4    interested in the launch of the General Cigar COHIBA cigar, 

        5    correct? 

        6    A.  Well, certainly that word hook is always a nice word, but 

        7    certainly they were including it in this letter to 

        8    Ms. Neuborne. 

        9    Q.  As we talked about last week, your cigar had nothing to do 

       10    with that COHIBA cigar other than it had the same name as that 

       11    cigar, isn't that correct? 

       12    A.  We have been around on that one.  But the cigars were two 

       13    different cigars, obviously.  A cigar made by Cubatabaco was 

       14    never available in the United States, but people at this point 

       15    knew there was a cigar made by Cubatabaco, made of Cuban 

       16    tobacco and available for sale outside of the United States. 

       17    That was undeniable.  So this was a way of explaining these two 

       18    different brands, these so-called parallel brands. 

       19    Q.  Not only was your PR firm seeking to connect your COHIBA to 

       20    the Cubatabaco COHIBA, which, as you stated, was well known at 

       21    this time, they were using the Fidel Castro hook in particular 

       22    to get the media interested, isn't that correct? 

       23    A.  Well, they certainly used Fidel Castro, yes. 

       24    Q.  You have also testified that you relied on your packaging 

       25    to clearly distinguish the General Cigar COHIBA from the Cuban 
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        1    COHIBA, is that correct? 

        2    A.  Yes. 

        3    Q.  And if you would look at that COHIBA box sold through 

        4    Dunhill that is in front of you, I believe that is bottom box, 

        5    PX953. 

        6    A.  Correct. 

        7    Q.  You would agree with me that the COHIBA box sold through 

        8    Dunhill for almost five years, from late 1992 to 1997, did not 

        9    clearly distinguish the General Cigar COHIBA from the Cuban 

       10    COHIBA box, isn't that correct? 

       11             MR. KIRBY:  Excuse me, counsel.  Do you want to make 

       12    clear the box you just showed on the screen was not the box 

       13    that General Cigar sold to Dunhill.  It is quite confusing. 

       14             MR. GOLDSTEIN:  OK. 

       15             MR. KIRBY:  Thank you.  Why don't we reask the 

       16    question. 

       17    Q.  On the screen is the same box that you are looking at, is 

       18    that correct? 

       19    A.  Correct. 

       20    Q.  And that is the box that General Cigar sold through Dunhill 

       21    and later Mike's for approximately five years, is that correct? 

       22    A.  That's correct. 

       23    Q.  Let me show you Plaintiff's Exhibit 927, which is a sample 

       24    of a Cubatabaco COHIBA box. 

       25             Would you agree that the COHIBA box sold through 
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        1    Dunhill for almost five years, from late 1992 until 1997, did 

        2    not clearly distinguish the General Cigar COHIBA look from the 

        3    Cuban COHIBA look? 

        4    A.  I have testified that the COHIBA that we sold to Dunhill 

        5    was a transitional cigar and we had no interest in trying to 

        6    create much of a brand image at that point.  So there are 

        7    similarities, I am not going to deny it.  There are 

        8    similarities. 

        9    Q.  And this transitional product was in the market for five 

       10    years, correct? 

       11    A.  Correct. 

       12    Q.  If you look at the 1997 launch, the 1997 COHIBA box which 

       13    was sold by General Cigar in the fall of 1997, PX 990, and then 

       14    let me show you Plaintiff's Exhibit 156, Plaintiff's Exhibit 

       15    156, General Cigar Product Introductions, 1997.  If you turn to 

       16    page 3 of that document, under COHIBA Cigars, the third 

       17    paragraph, you are aware that General Cigar's own document 

       18    prepared for the 1997 RTDA stated, "Our contemporary 

       19    presentation reflects the spirit of this famous brand," 

       20    correct? 

       21    A.  Correct. 

       22    Q.  And you are also aware that the August 1997 Cigar Insider 

       23    reported on your new COHIBA design, correct? 

       24    A.  Correct. 

       25    Q.  If I show you Plaintiff's Exhibit 867, the bottom of the 
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        1    first page and then continuing to the second is the Cigar 

        2    Aficionado sister publication, Cigar Insider, report on the 

        3    debut of your COHIBA at the 1997, July 1997 RTDA, correct? 

        4    A.  Correct. 

        5    Q.  And if you turn to the second page, bottom of the middle 

        6    column, you recall that Cigar Insider described your new box as 

        7    the unvarnished mahogany box in which the cigars will be 

        8    packaged is still plain, but the new band has a distinct 

        9    graphic identity that is in the spirit of the famous Cuban logo 

       10    but doesn't precisely imitate it.  Instead of the signature 

       11    yellow and black of Cuba's COHIBA, General's band has simple 

       12    black lettering; a splash of red in the circle of the "O" is 

       13    the only flourish.  The typeface, though, is very similar to 

       14    that of the Cuban brand. 

       15             You recall that publication from that time, is that 

       16    right? 

       17    A.  Correct. 

       18    Q.  And no changes were made to the General Cigar COHIBA box 

       19    design or band between the July RTDA and the end of September 

       20    launch of the new General Cigar product, is that correct? 

       21    A.  I don't believe there were, no. 

       22    Q.  You also relied on communications between General Cigar and 

       23    its retailers to make sure the consumer knew what they were 

       24    buying, is that right? 

       25    A.  Well, we certainly communicated to the retailers what the 
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        1    COHIBA cigar was.  You can't always be a watchdog as to what 

        2    they say because I don't know -- I am not always there. 

        3    Q.  In fact, though, you did review after publication how 

        4    certain retailers promoted the General Cigar COHIBA in their 

        5    catalogs, is that right? 

        6    A.  That was our attempt, yes. 

        7    Q.  And the retailer catalogs that you reviewed on a regular 

        8    basis included such major retailers as Thompson, JR, Famous, is 

        9    that correct? 

       10    A.  When you said review, you mean before they were published 

       11    or after they were published? 

       12    Q.  My prior question was you reviewed after publication. 

       13    A.  OK. 

       14    Q.  Is that correct? 

       15    A.  Yes. 

       16    Q.  And you are also aware that Dunhill had catalog entries for 

       17    the unbanded Temple Hall COHIBA cigar from the mid 1990s, is 

       18    that right? 

       19    A.  I believe so.  I'm not familiar now with that catalog.  I 

       20    can't remember it sitting here today. 

       21    Q.  You have no knowledge of General Cigar communicating to any 

       22    of these retailers anything about their promotional material 

       23    for the General Cigar COHIBA, isn't that correct? 

       24    A.  I don't think we have anything in writing, if that is what 

       25    you mean. 
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        1    Q.  In addition to nothing in writing, you have no knowledge of 

        2    General Cigar communicating to any of these retailers anything 

        3    about their promotional material for the General Cigar COHIBA, 

        4    is that right? 

        5    A.  Well, I think that we did talk to these retailers on a 

        6    regular basis.  I can't tell you whether there was or was not 

        7    conversations.  So I guess I'd have to say no.  I don't have 

        8    any personal knowledge, no. 

        9    Q.  And you have no knowledge of General Cigar ever objecting 

       10    to how retailers promoted the General Cigar COHIBA in their 

       11    catalogs, is that right? 

       12    A.  No knowledge, that's correct. 

       13    Q.  Let me show you Plaintiff's Exhibit -- 

       14             THE COURT:  Mr. Goldstein, let's take a brief break 

       15    for five or ten minutes. 

       16             (Recess) 

       17    BY MR. GOLDSTEIN: 

       18    Q.  Mr. Cullman, let me show you Plaintiff's Exhibit 335. 

       19             This is a copy of the Alfred Dunhill catalog, is that 

       20    correct? 

       21    A.  Yes, that's correct. 

       22    Q.  And if you would turn to the fifth page where it has the 

       23    numbers AFD, for Alfred Dunhill, 1867, and at the top it says, 

       24    COHIBA, and then in the text, "Rightful heir to the Cuban 

       25    legend, this Dominican version of the COHIBA (the Taino Indian 
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        1    word for tobacco) is rich, complex, and medium-bodied.  The 

        2    wrapper is light Connecticut shade.  The box is mahogany.  The 

        3    cigars have no band, but you will know." 

        4             Do you recall that Dunhill catalog entry? 

        5    A.  No, I do not. 

        6    Q.  And you have no knowledge of General Cigar speaking to 

        7    Dunhill about this entry, is that correct? 

        8    A.  That's correct, I have no knowledge. 

        9    Q.  Let me show you Plaintiff's Exhibit 356 and direct your 

       10    attention to the second page. 

       11             This is an excerpt from the fall 2001 Thompson's 

       12    catalog, is that correct? 

       13    A.  Yes, it is. 

       14    Q.  Thompson's is one of the retailer catalogs that you 

       15    regularly reviewed after publication? 

       16    A.  Yes. 

       17    Q.  Thompson's is a major retailer both in terms of a store and 

       18    in terms of catalog and web site presence? 

       19    A.  Mostly for catalog and web site sales, yes. 

       20    Q.  And if you turn to the second page of what I gave you, 

       21    which is page 25 of the catalog, Guaranteed Authentic COHIBAs, 

       22    "These cigars are more frequently counterfeited than any other 

       23    premium." 

       24             If you look at the text:  "When you establish a 

       25    reputation second to none, you inspire those who would like to 
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        1    emulate you.  And when it comes to reputations, none can match 

        2    that of COHIBA.  In fact, there are only two places in the 

        3    world where this brand is legitimately manufactured:  Castro's 

        4    Cuba and in the Diaz y Cia subsidiary of General Cigar Co. in 

        5    Santiago, Dominican Republic.  And when Diaz y Cia proclaims 

        6    COHIBA as a world beyond other cigars, it's not an idle boast. 

        7    They back it up -- and the rest of the cigar world knows it. 

        8    This is one of those rare products about which little needs to 

        9    be said.  It is a cigar whose reputation alone sells it.  As 

       10    you might imagine, given the popularity of the COHIBA brand, 

       11    getting a supply of them is quite difficult.  After all, 

       12    tobacconists the world over are clamoring for any supply they 

       13    can procure, legitimate or otherwise.  That accounts for the 

       14    counterfeits.  Finally, however, we have been able to obtain an 

       15    extremely small allotment of this famed cigar.  You can be 

       16    assured that it is the genuine article, but equally assured 

       17    that its availability will be extremely short term.  We are 

       18    offering these COHIBAs on a first-come, first-served basis, and 

       19    we urge our customers to avoid disappointment by placing your 

       20    orders promptly." 

       21             Do you recall this entry from the Thompson's catalog? 

       22    A.  No.  It is definitely from Thompson, though. 

       23    Q.  Definitely? 

       24    A.  It is definitely from Thompson. 

       25    Q.  Definitely from Thompson's? 
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        1    A.  Yes. 

        2    Q.  And as far as you know, General Cigar never told Thompson's 

        3    to promote your cigar in a different way? 

        4    A.  As far as I know, correct. 

        5    Q.  You also reviewed retailer web site postings for the 

        6    General Cigar COHIBA, correct? 

        7    A.  And for all of our cigars. 

        8    Q.  For all your cigars? 

        9    A.  Yes. 

       10    Q.  Including COHIBA? 

       11    A.  Yes. 

       12    Q.  And General Cigar never objected to any of those web site 

       13    postings, is that correct? 

       14    A.  I am not aware. 

       15    Q.  Let me show you a web posting for Famous Smoke Shop, which 

       16    is PX 1131-17, and I would direct your attention to page 5. 

       17             Famous is a retail tobacconist, is that correct? 

       18    A.  That is correct. 

       19    Q.  They have a shop here in New York City, is that right? 

       20    A.  They used to have a shop in New York City.  They have 

       21    moved. 

       22    Q.  And they advertise both by catalog and over the Internet? 

       23    A.  That's correct. 

       24    Q.  If you look at the fifth page under COHIBA, Dominican 

       25    Republic, do you see that?  It is P18927 on the bottom. 
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        1    A.  Correct. 

        2    Q.  And the entry states, "Almost six years in the making to 

        3    develop a blend that would resemble the original Havanas, this 

        4    Dominican version from General Cigar combines an exotic 

        5    Cameroon wrapper, rare Indonesian Jember binder, and aged 

        6    Dominican Cuban-seed fillers for a rich tasting, creamy smooth 

        7    smoke.  True to its legendary reputation, some actually prefer 

        8    this blend to the original.  Pick up a box for an extra special 

        9    occasion.  They're well worth the price." 

       10             Do you recall that?  Do you recall seeing that on the 

       11    Internet? 

       12    A.  I do not, no.  I think it is legitimate.  I mean, it is on 

       13    his site. 

       14    Q.  Again, you have no knowledge of anyone from General Cigar 

       15    communicating to Famous about this web entry? 

       16    A.  No. 

       17    Q.  Web promotion? 

       18    A.  No, I do not. 

       19    Q.  If you turn two pages in to the third page of the document, 

       20    there is a promotion for your new COHIBA product, what they 

       21    call COHIBA Extra Viejo. 

       22             Do you see that? 

       23    A.  Yes. 

       24    Q.  That was the original name that General Cigar had in mind 

       25    for the product, Extra Viejo? 
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        1    A.  Right. 

        2    Q.  And it changed it to Extra Vigoroso? 

        3    A.  Correct. 

        4    Q.  And the entry states, "Looking for that old Havana flavor? 

        5    These full-bodied COHIBAs are made with a very select, very 

        6    rare and longer-aged Nicaraguan and Piloto Cubano ligero 

        7    filler.  A Connecticut broadleaf binder and dark, oily 

        8    Ecuadorian Sumatra wrapper, also extra aged, also enhance this 

        9    smooth, power-packed smoke that's extra rich in flavor, too. 

       10    Experienced smokers will truly appreciate this exciting new 

       11    taste addition to the legendary COHIBA label." 

       12             Do you see that? 

       13    A.  I do. 

       14    Q.  Do you recall if you reviewed this COHIBA XV promotion from 

       15    Famous at that time? 

       16    A.  No, I do not. 

       17    Q.  And to your knowledge, there were no communications between 

       18    General Cigar and Famous about this web promotion, is that 

       19    correct? 

       20    A.  I have no knowledge of it, no. 

       21    Q.  Let me show you a web posting for JR Cigars from 

       22    Plaintiff's Exhibit 673. 

       23             JR's is the largest premium cigar retailer in America, 

       24    is that correct? 

       25    A.  Yes, it is. 
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        1    Q.  And in fact, they are the largest by far, is that right? 

        2    A.  I believe that's correct. 

        3    Q.  And they sell close to 40 percent of the retail premium 

        4    cigars, is that right? 

        5    A.  I think that is a little much, but maybe you have more 

        6    information than I do. 

        7    Q.  Let me show you Plaintiff's Exhibit 276.  This document is 

        8    General Cigar Company, Direct Marketing/Direct Selling of 

        9    Cigars and Accessories. 

       10             Are you familiar with this document? 

       11    A.  I have to take a look at it.  I don't recall it right off 

       12    the bat. 

       13             I'm not familiar with this document. 

       14    Q.  If you turn to the third page of the document, General 

       15    Cigar Company, direct marketing/direct selling of cigars and 

       16    accessory.  Why consider launching a direct marketing effort? 

       17    Under competitive reasons, it states, "JR already represents 40 

       18    percent of all premium sales, this risks increased buyer 

       19    power." 

       20             My question is, do you have any reason to doubt that 

       21    this General Cigar document that JR already represents 40 

       22    percent of all premium sales? 

       23    A.  Again, I don't know who developed this document and I'm not 

       24    familiar with it, but I would not have come up with 40 percent. 

       25    Q.  You would have come up with a number in the 30s? 
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        1    A.  Yes. 

        2    Q.  And the person at General Cigar came up with 40? 

        3    A.  Correct. 

        4    Q.  If we could turn back to Plaintiff's Exhibit 673, which is 

        5    the jrcigars.com or COHIBA Dominican, COHIBA Dominican, and it 

        6    describes the wrapper, binder, filler and then it states, "A 

        7    flavorful Dominican version of this classic Cuban cigar." 

        8             Do you see that? 

        9    A.  I do. 

       10    Q.  Do you recall anybody talking to JR about promoting your 

       11    COHIBA as a flavorful Dominican version of this classic Cuban 

       12    cigar? 

       13    A.  No, I do not. 

       14    Q.  General Cigar never adopt a specific policy with respect to 

       15    retailers referencing the Cuban COHIBA in their promotion of 

       16    the General Cigar COHIBA, is that right? 

       17    A.  Policy? 

       18    Q.  Policy.  A specific practice. 

       19    A.  Well, our attempt with COHIBA was to keep its distribution 

       20    limited to those cigar tobacconists that were authorized to do 

       21    so, to sell our cigars. 

       22    Q.  And that was your policy with respect to COHIBA? 

       23    A.  Yes. 

       24    Q.  And retailers? 

       25    A.  Yes. 
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        1    Q.  Putting aside the Cambridge Group, General Cigar never 

        2    tested whether its efforts were effective in avoiding consumer 

        3    confusion between the General Cigar COHIBA and the Cuban 

        4    COHIBA, is that right? 

        5    A.  Correct. 

        6    Q.  As part of your view as to the level of consumer confusion 

        7    between the General Cigar and Cuban COHIBA, General Cigar 

        8    relied on consumer knowledge about the embargo, is that 

        9    correct? 

       10    A.  Could you repeat that question again?  I'm sorry. 

       11    Q.  As part of General Cigar's view about the level of consumer 

       12    confusion between the General Cigar and Cuban COHIBA, General 

       13    Cigar also relied on consumer knowledge about the embargo, is 

       14    that right? 

       15    A.  Well, I think it is a double question.  I think that the 

       16    concept here is that we didn't believe there was confusion of 

       17    any significance and I think generally people knew that there 

       18    was an embargo.  There were obviously people who didn't.  But 

       19    generally people were aware of the embargo. 

       20    Q.  Your reliance on people's knowledge of, cigar consumers' 

       21    knowledge of the embargo -- strike the question.  It is going 

       22    nowhere. 

       23             General Cigar relied on the view that premium cigar 

       24    consumers would know that they could not legally buy a Cuban 

       25    cigar in the United States and therefore you felt that because 
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        1    they knew they couldn't buy a Cuban cigar, there wasn't a 

        2    concern about confusion, is that right? 

        3    A.  I think that's generally right.  I think that people, 

        4    certainly retailers were very much aware that you couldn't buy 

        5    or they couldn't sell a Cuban cigar in the United States, so 

        6    cigars that were purchased at a retailer were obviously not 

        7    Cuban cigars. 

        8    Q.  A consumer's knowledge that the COHIBA cigar he purchased 

        9    was made in the Dominican Republic without Cuban tobacco, 

       10    however, does not address whether the consumer mistakenly 

       11    believes that there is some affiliation between the General 

       12    Cigar COHIBA and the Cuban COHIBA, does it? 

       13             MR. KIRBY:  Objection. 

       14             THE COURT:  Sustained. 

       15    Q.  When you relied on the consumers' knowledge about the 

       16    embargo that they could not buy a Cuban-made cigar, did you 

       17    also consider the scope of consumer knowledge about whether 

       18    there was, whether there could be an affiliation between the 

       19    General Cigar COHIBA and the Cuban COHIBA? 

       20    A.  We never considered it.  The United States forbids any kind 

       21    of association, transactions of any kind with Cuba.  So it was 

       22    against the law. 

       23    Q.  Did you consider whether consumers could mistakenly believe 

       24    that the Dominican COHIBA is a Cuban-sponsored cigar? 

       25             MR. KIRBY:  Objection. 
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        1             THE COURT:  Overruled. 

        2    A.  I never considered it, no. 

        3    Q.  Consumers who believed that the Dominican COHIBA is a 

        4    Cuban-sponsored cigar in fact would not be wrong about what the 

        5    embargo permits, isn't that correct? 

        6             MR. KIRBY:  Objection. 

        7             THE COURT:  Overruled. 

        8    A.  Let's have the question again. 

        9             MR. GOLDSTEIN:  Could you please repeat the question? 

       10             (Record read) 

       11    A.  My understanding of the law would not allow a 

       12    Cuban-sponsored cigar to be sold in the United States. 

       13    Q.  Are you aware whether under the embargo a Dominican 

       14    Republic company with less than 25 percent Cuban ownership and 

       15    with Cubatabaco providing quality control and technical advice 

       16    could sell a COHIBA cigar made with non-Cuban ingredients in 

       17    the United States? 

       18    A.  I am not aware of that, no. 

       19    Q.  Indeed, your own attorneys have argued in this case that 

       20    Cubatabaco could, quote, enter into a joint venture arrangement 

       21    that, consistent with the embargo, would have allowed for the 

       22    U.S. marketing and sale of a Cubatabaco-affiliated COHIBA 

       23    cigar, isn't that correct? 

       24             MR. KIRBY:  Objection. 

       25             THE COURT:  Overruled. 
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        1    A.  I need the question repeated.  Thank you. 

        2    Q.  I'm showing you defendant Culbro Corporation and General 

        3    Cigar Co., Inc.'s memorandum of law and opposition to 

        4    plaintiff's motion to strike, dated December 20, 2002.  I 

        5    direct your attention to page 2. 

        6             In the document your attorneys state, in the bottom 

        7    paragraph, before the numbers:  There were a number of other 

        8    actions Cubatabaco could have taken to protect its rights in 

        9    the mark prior to 1997.  And then and/or 5, enter into joint 

       10    venture arrangements that, consistent with the embargo, would 

       11    have allowed for the U.S. marketing and sale of a 

       12    Cubatabaco-affiliated COHIBA cigar. 

       13             Are you aware that your attorneys made that argument 

       14    to this court in this case? 

       15    A.  I did read this, so yes. 

       16    Q.  In 1992 and 1997, you chose the same name COHIBA for the 

       17    same product, a high-priced premium cigar, as the Cuban COHIBA, 

       18    but General Cigar has not identified any steps it took to 

       19    address the potential for consumer confusion other than its 

       20    efforts to identify its COHIBA as made by General Cigar in the 

       21    Dominican Republic and not in Cuba, isn't that a fact? 

       22             MR. KIRBY:  Objection. 

       23             THE COURT:  Sustained. 

       24    Q.  General Cigar has not identified any steps it took to 

       25    address the potential for consumer confusion other than its 
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        1    efforts to identify its COHIBA as made by General Cigar in the 

        2    Dominican Republic and not in Cuba, isn't that correct? 

        3    A.  Those were our efforts, yes. 

        4             MR. GOLDSTEIN:  I have no further questions for the 

        5    witness. 

        6             Your Honor, I would introduce defendants' memorandum 

        7    of law and opposition to plaintiff's motion to strike as 

        8    PX1507. 

        9             THE COURT:  It is admitted. 

       10             (Plaintiff's Exhibit 1507 received in evidence) 

       11    REDIRECT EXAMINATION 

       12    BY MR. KIRBY: 

       13    Q.  While Mr. Goldstein is cleaning up his materials, could you 

       14    please turn to the Thompson exhibit.  It doesn't appear to have 

       15    an exhibit number on the one that I have. 

       16             Do you have this still in front of you, Mr. Cullman? 

       17    A.  I do. 

       18    Q.  356.  If you turn to the second page, you will see there is 

       19    another something that appears in the Thompson catalog.  It is 

       20    a cigar called Havana Honeys.  Is that a cigar made by General 

       21    Cigar? 

       22    A.  No, it is not. 

       23    Q.  Are you familiar with who makes the sweetest smoke this 

       24    side of Havana? 

       25    A.  I think I do, but I don't recall the name of the company. 
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        1 

        1    Q.  Are you aware, from looking at the ad or otherwise, that 

        2    Havana Honeys are the ultimate Dominican smoke? 

        3    A.  I wouldn't have characterized it that way. 

        4    Q.  You are aware it's made in the Dominican Republic? 

        5    A.  Oh, yes, yes. 

        6    Q.  Now, way back at the beginning of your cross examination, 

        7    you were asked about an article in Forbes, do you remember 

        8    that? 

        9    A.  I do. 

       10    Q.  It appeared about 25 years ago. 

       11    A.  I remember it as part of my cross, yes. 

       12    Q.  And you remember there is a reference in there to a company 

       13    called Gulf & Western, do you remember that? 

       14    A.  I believe so. 

       15    Q.  I am going to put Plaintiff Exhibit 842 in front of you 

       16    again and ask you to look at the second paragraph of this 

       17    article. 

       18             Do you see a reference to Gulf & Western in there? 

       19    A.  Yes, I do. 

       20    Q.  And it states in this article that Gulf & Western -- if you 

       21    look at the last paragraph, do you see another reference to 

       22    Gulf & Western? 

       23    A.  Yes. 

       24    Q.  The very last paragraph, and it says that "there is a 

       25    marketing hurdle.  U.S. trademarks for the historic Havana 
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        1    Houses H. Upmann, Montecristo and PARTAGAS, among others, are 

        2    now all held by American firms, chiefly Gulf & Western." 

        3             Do you see that? 

        4    A.  I do. 

        5    Q.  Did Gulf & Western -- first of all, does Gulf & Western 

        6    still exist today as a corporation, do you know? 

        7    A.  I believe it does not. 

        8    Q.  Did Gulf & Western have a subsidiary called Consolidated? 

        9    A.  Yes, Consolidated Cigar. 

       10    Q.  Was Consolidated Cigar the company through which Gulf & 

       11    Western sold cigars and other cigar brands? 

       12    A.  Yes. 

       13    Q.  Is Consolidated Cigar today an independent company? 

       14    A.  No, it is not. 

       15    Q.  And who is Consolidated owned by today? 

       16    A.  A company called Altadis. 

       17    Q.  Do you know whether it's owned by Altadis S.A. or Altadis 

       18    USA? 

       19             MR. GOLDSTEIN:  Objection, your Honor, outside the 

       20    scope of the cross. 

       21             THE COURT:  Overruled. 

       22    A.  Consolidated Cigar is owned by Altadis USA. 

       23    Q.  And does Altadis USA still own the historic Havana brands? 

       24    A.  Yes, it does. 

       25    Q.  Now, you have in front of you an exhibit shown to you much 
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        1    A.  Yes, they do. 

        2    Q.  And is JR a competitor of General Cigar? 

        3    A.  They are both a competitor and a customer. 

        4    Q.  Does General Cigar have the ability to control how JR 

        5    advertises in its catalog? 

        6    A.  No. 

        7    Q.  Would you look at Plaintiff Exhibit 1007, which is a letter 

        8    from Evan Cooper of the Rubenstein public relations firm to 

        9    Business Week that was shown to you by counsel, do you remember 

       10    that? 

       11    A.  Yes, I do. 

       12    Q.  Do you have that in front of you? 

       13    A.  I do. 

       14    Q.  Certain portions of this were read by counsel, certain 

       15    portions were not. 

       16             Would you read the last portion of the first paragraph 

       17    beginning "but since 1978." 

       18             Would you read that outloud. 

       19    A.  "But since 1978, General Cigar has held the U.S. rights to 

       20    the COHIBA brand, and has produced it on a limited distribution 

       21    basis.  Now, it has reformulated this premium, hand-made cigar, 

       22    which is being manufactured in the Dominican Republic using 

       23    Cuban seed tobacco and natural wrapper grown in Cameroon, West 

       24    Africa." 

       25    Q.  So was that statement in this letter true? 
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        1    A.  Yes. 

        2    Q.  Sir, you were also shown a copy of Cigar Insider, and that 

        3    is Plaintiff Exhibit 867, and certain sentences were read into 

        4    the record. 

        5             I am now going to ask you to look at the same exhibit, 

        6    which is Plaintiff Exhibit 867. 

        7             Do you have that? 

        8    A.  I am finding it. 

        9    Q.  If there is a problem, I am going to ask that we highlight 

       10    the third column, that paragraph, so that Mr. Cullman can read 

       11    it on the screen. 

       12             Can you see it on the screen? 

       13    A.  I can see it. 

       14    Q.  Sir, this paragraph says, "Legal issues aside, General 

       15    wanted its new COHIBAs to be easily distinguishable from the 

       16    growing number of counterfeits -- Dominican and Cuban -- that 

       17    are entering the United States.  We want something distinct, so 

       18    everyone will know the others are counterfeit, said Edgar M. 

       19    Cullman, Jr., president and chief executive officer of 

       20    General." 

       21             Is the Edgar M. Cullman, Jr. referred to in this 

       22    article you? 

       23    A.  Yes, it is. 

       24    Q.  Is that quote accurately attributable to you? 

       25    A.  Yes, it is. 
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        1    Q.  Did you ever contact Cigar Insider and say that you 

        2    objected to the quotation? 

        3    A.  No, I did not. 

        4    Q.  Now, sir, did the trade dress you adopted for the General 

        5    Cigar COHIBA play any part in achieving this distinct look so 

        6    that everyone will know the others are counterfeit? 

        7    A.  I believe it did. 

        8    Q.  Now, sir, let me ask you to look at another document that 

        9    was shown to you -- before I ask you that, sir, what about the 

       10    trade dress was distinctive, the trade dress adopted by General 

       11    Cigar? 

       12    A.  It's the red dot in the middle of the O of COHIBA. 

       13    Q.  Now, I am going to ask you to look at Plaintiff Exhibit 

       14    882, which was also shown to you.  It's entitled "COHIBA, the 

       15    most exciting and comprehensive cigar launch in the past 

       16    quarter century." 

       17             Do you see that? 

       18    A.  I have it. 

       19    Q.  I ask you to turn to page 00955, which I believe counsel 

       20    showed to you.  Unfortunately this is not in color here, sir, 

       21    but is the dot filled in? 

       22    A.  Yes, it's filled in. 

       23             MR. GOLDSTEIN:  Objection, your Honor. 

       24             THE COURT:  Overruled. 

       25             MR. GOLDSTEIN:  He never produced the document in 
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        1    color to us. 

        2    Q.  If you look at what is said here, sir, this document, I 

        3    believe you said, was sent to retailers at the time of the 

        4    launch, is that right? 

        5    A.  That is correct. 

        6    Q.  And when it says "The look of our COHIBA is distinctly its 

        7    own, reflecting a contemporary image while preserving its ties 

        8    to the past," what was it referring to? 

        9    A.  In terms of the past? 

       10    Q.  No, in terms of the contemporary image distinctly its own. 

       11    A.  Well, this is a contemporary image which is just the word 

       12    COHIBA spelled out in bold, black letters with the red dot in 

       13    the middle of the O. 

       14    Q.  Is that also what is meant when it says in this document 

       15    "no confusion with Cuban or illegal counterfeit COHIBA cigars?" 

       16    A.  Yes. 

       17    Q.  And when it says "Bold, clean graphics with the use of red 

       18    representing the lit end of a cigar?" 

       19    A.  That is correct. 

       20    Q.  And did you inform the retailers that this was intended to 

       21    establish our Dominican COHIBA with its own identity? 

       22    A.  That is correct. 

       23    Q.  Now, sir, in 1971 the red dot COHIBA had been on the market 

       24    for 4 years? 

       25             MR. GOLDSTEIN:  Objection. 
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        1             MR. KIRBY:  I apologize.  My sense of time is not very 

        2    good. 

        3    Q.  In 2001 the red dot COHIBA had been on the market for 4 

        4    years, is that correct? 

        5    A.  That is correct. 

        6    Q.  And had it been successful? 

        7    A.  Yes, it had. 

        8    Q.  Did General Cigar believe that the red dot trade dress was 

        9    well established in the minds of consumers? 

       10    A.  Yes. 

       11    Q.  I want to ask you if we can have Plaintiff Exhibit 1140 

       12    1-29A, .1-136A and .1-319A, which I believe are all Cigar 

       13    Aficionado with ads for COHIBA Extra Vigoroso in them. 

       14             Can you open those to those ads? 

       15    A.  Yes. 

       16    Q.  I am going to take these one at a time.  I am showing the 

       17    March-April 2002, which is -- I have no idea what exhibit it is 

       18    because it has no number on it, but it's one of the three. 

       19    It's the March-April 2002, and with the court's indulgence 

       20    since in the reconfiguration of the demonstratives we no longer 

       21    have the ELMO to project on the screen, if I can hold up for 

       22    the witness to see and for the court, is that the ad as it 

       23    appeared in Cigar Aficionado? 

       24    A.  Yes, it is. 

       25    Q.  And does the ad as it appears in Cigar Aficionado feature 
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        1    the trade dress of the General Cigar COHIBA? 

        2    A.  Yes, it does. 

        3    Q.  And how would you describe that trade dress for the record? 

        4    A.  Gold lettering of the named COHIBA with red dot in the 

        5    middle of the O and Extra Vigoroso to denote the brand 

        6    extension. 

        7    Q.  Thank you. 

        8             And if I looked at the next one, the Cigar Aficionado 

        9    for December 2001, is that trade dress portrayed in the same 

       10    fashion? 

       11    A.  Yes, it is. 

       12    Q.  And that is with the red dot in the middle of the O in the 

       13    COHIBA letters? 

       14    A.  Yes. 

       15    Q.  And both these ads are in color? 

       16    A.  Living color. 

       17    Q.  And the third, which appears in the June 2002, that is also 

       18    in color and does it also feature the trade dress in the same 

       19    fashion with the red dot? 

       20    A.  Yes, it does. 

       21    Q.  Now, Mr. Cullman, in your direct testimony you refer to 

       22    Cubatabaco registering a trade dress in the United States under 

       23    a different brand name other than COHIBA. 

       24             Do you recall that? 

       25    A.  Yes, I do. 
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        1    Q.  And do you have a recollection of what that name was? 

        2    A.  Yes, I do. 

        3    Q.  And what was that name? 

        4    A.  Behike. 

        5    Q.  And what was the trade dress that they registered in the 

        6    United States? 

        7    A.  Trade dress for Cubatabaco's COHIBA. 

        8    Q.  And did your knowledge that Cubatabaco had registered =he 

        9    COHIBA or the Cubatabaco COHIBA trade dress in the United 

       10    States with a different brand name, to wit, Behike, play any 

       11    part in General Cigar's feeling about Cubatabaco's lack of 

       12    interest in COHIBA in the United States? 

       13             MR. GOLDSTEIN:  Objection. 

       14             THE COURT:  I will permit it. 

       15    A.  Yes, it did. 

       16    Q.  And what was that?  What part did it play? 

       17    A.  Very simply that the registration of the trade dress 

       18    without the COHIBA name indicated to us that what they were 

       19    trying to register was only the trade dress and were not 

       20    concerned about the COHIBA name. 

       21    Q.  Mr. Cullman, I would ask you to turn to -- 

       22             MR. KIRBY:  Your Honor, I have about ten minutes. 

       23             THE COURT:  After lunch, which will be at 1:30.  We 

       24    will resume at 1:30. 

       25             And I would ask counsel just to sort of clear things 
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        1                    A F T E R N O O N  S E S S I O N 

        2                               1:30 p.m. 

        3             (In open court) 

        4             THE COURT:  Yes, sir. 

        5             MR. KIRBY:  Thank you, your Honor. 

        6    REDIRECT EXAMINATION (Continued) 

        7    BY MR. KIRBY: 

        8    Q.  Mr. Cullman, as we were, just before recess, I was asking 

        9    you to turn to D72, one of the exhibits to your testimony, 

       10    which should be in the bound volume. 

       11    A.  Yes. 

       12    Q.  And it is the spring '93 article in Cigar Aficionado 

       13    containing the interview with Francisco Padron which he gave 

       14    Cigar Aficionado in November of '92 at the time of the 500th 

       15    anniversary celebration in Havana. 

       16             I would ask you to turn to page 43 of that article. 

       17    You were asked a series of questions about what you relied on 

       18    from the Padron article.  I want you to tell me whether 

       19    Mr. Padron's statement on page 43 was relied upon by you. 

       20             "We are not going to have two brands over there.  Not 

       21    even in Europe.  We decided to break our deal with Davidoff 

       22    because of that.  So what would happen is that we would launch 

       23    new things for the North American market, new brands.  Or we 

       24    could make an arrangement with the brand owners over there." 

       25             Do you recall reading that in the Cigar Aficionado 
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        1    article? 

        2    A.  Yes, I do. 

        3    Q.  And did you -- did General Cigar take that into account in 

        4    formulating its opinion with respect to Cubatabaco's attitude 

        5    towards General Cigar's ownership of the brand COHIBA in North 

        6    America? 

        7    A.  Yes, I did. 

        8    Q.  Now, you also testified that you had a conversation with 

        9    Ross Wollen, who you identified as inside general counsel of 

       10    Culbro or General Cigar with respect to these articles. 

       11    A.  Yes, I do remember. 

       12    Q.  Do you recall that conversation today which you testified 

       13    about in your deposition? 

       14    A.  Yes, I do. 

       15    Q.  Would you please tell me, to the best of your recollection, 

       16    what transpired during that conversation? 

       17    A.  Well, in so many words, we were confirming what we thought 

       18    we knew, which was that General Cigar owned the COHIBA brand 

       19    and in Mr. Padron's mind we did as well.  So this was not a 

       20    surprise, but it was very gratifying to hear it and to see it 

       21    and to read it. 

       22    Q.  Now, Mr. Cullman, you do remember giving a deposition in 

       23    this action, right, or more than one deposition? 

       24    A.  More than one. 

       25    Q.  I am going to show you an answer you gave to a question by 
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        1    Mr. Goldstein.  In that deposition, at page 366, "What did you 

        2    and Mr. Wollen speak about?"  And your answer is contained at 

        3    lines 1 through 16 on page 368.  I want you to take a look at 

        4    that and just read it to yourself and tell me if that refreshes 

        5    your recollection as to any details of that conversation. 

        6    A.  Yes.  It is a little bit more than what I just said now, 

        7    but basically the same content. 

        8    Q.  To the extent your recollection is refreshed, can you tell 

        9    me what else you recall of that conversation with Mr. Wollen, 

       10    other than you have already testified to? 

       11    A.  The brands were not in dispute.  The ownership of the 

       12    brands was not in dispute and we didn't anticipate any contest 

       13    over it. 

       14    Q.  Thank you, Mr. Cullman. 

       15             Let me ask you to turn to a cigar box in front of you, 

       16    the dark -- is it accurate to call that a dark mahogany or 

       17    cherry?  What would you call that? 

       18    A.  It has a red overtone, so it is more of like a cherry, I 

       19    suppose. 

       20    Q.  Now, you were asked about the information contained with 

       21    respect to the contents of that box.  Now that box, what 

       22    exhibit number does it have? 

       23    A.  1102. 

       24    Q.  And Plaintiff's Exhibit 1102 is a box containing COHIBA 

       25    Extra Vigoroso, is that correct? 
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        1    A.  Yes, it is. 

        2    Q.  Now, you mentioned and you told counsel that there was a 

        3    flyleaf in that box, is that correct? 

        4    A.  Yes. 

        5    Q.  Now, would you hold that up and show me what the flyleaf 

        6    is. 

        7             Does that sit on top of the cigars in the box? 

        8    A.  Yes, it does. 

        9    Q.  Can you tell me what it says on that flyleaf about the 

       10    General Cigar COHIBA Extra Vigoroso? 

       11    A.  Do you want me to read the whole thing? 

       12    Q.  Yes. 

       13    A.  "XV is the most full-bodied expression of COHIBA 

       14    excellence.  The copper Capa Corona wrapper is the richest, 

       15    most fully-aged Sumatra leaf from Ecuador.  The blend is a 

       16    marriage of the most flavorful top of the plant Nicaraguan and 

       17    Dominican ligero.  The binder is a three-year-old broadleaf 

       18    grown in the Connecticut River Valley.  The result is a cigar 

       19    beyond compare.  COHIBA, a world beyond other cigars." 

       20    Q.  Thank you. 

       21             Now, Mr. Cullman, you also mentioned in your direct 

       22    examination -- excuse me, in your cross-examination that the 

       23    COHIBA that General Cigar put on the market in November of '92 

       24    was a premium cigar but intended to be a transitional product, 

       25    is that correct? 
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        1    A.  That is correct. 

        2    Q.  And you also told Mr. Goldstein that the transition in fact 

        3    took five years, is that correct? 

        4    A.  It did take five years. 

        5    Q.  Would you please tell us why the transition took five 

        6    years? 

        7    A.  There were several reasons.  The first and most important 

        8    is that we couldn't find a blend that we liked, and besides 

        9    that, there were tremendous shortages of good tobacco in the 

       10    marketplace because of the boom in the cigar industry.  We also 

       11    felt uncomfortable presenting or introducing a new brand at a 

       12    time when our customers were having trouble buying the brands 

       13    that already existed.  So we were constrained from that 

       14    introduction until 1997. 

       15    Q.  Sir, now you mentioned in response to questions on cross 

       16    that you had had a conversation with Mr. Milstein after he 

       17    returned from this November '92 event in Havana, Cuba. 

       18             Do you recall that? 

       19    A.  Yes. 

       20    Q.  Now, I am not sure you had an opportunity to state what you 

       21    recall of your conversations with Mr. Milstein about what 

       22    happened at that event.  Would you please tell us, to the best 

       23    of your recollection, what you can recall. 

       24    A.  Well, I think the most important element of that couple of 

       25    days in Cuba was a meeting that he had with Mr. Garrido, in 
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        1    which a discussion was taking place concerning the trademark 

        2    COHIBA and specifically the trade dress.  We had been trying to 

        3    develop a trade dress that would be acceptable to the 

        4    marketplace, and in 1992 we introduced this transitional 

        5    product but we always had the intention to go beyond that.  So 

        6    it was a conversation about the use of Cubatabaco's COHIBA 

        7    trade dress for our own use. 

        8    Q.  What did Mr. Milstein tell you about his conversation with 

        9    Mr. Garrido? 

       10    A.  That that was not a possibility, that there was not a 

       11    discussion, as I remember, about the brand, the name COHIBA, 

       12    but that the use of the trade dress was not something that was 

       13    a possibility for us. 

       14    Q.  And Mr. Milstein reported that to you? 

       15    A.  Correct. 

       16    Q.  Now, sir, Mr. Milstein wrote a memorandum which is in 

       17    evidence as Plaintiff's Exhibit 1084, which was on January 14, 

       18    '93. 

       19             Do you remember that memorandum? 

       20    A.  Yes, I do. 

       21    Q.  Do you have that in front of you? 

       22    A.  I am sure I do. 

       23    Q.  Sir, in that memorandum counsel asked you about various 

       24    sentences in that memorandum in which Mr. Milstein made 

       25    statements about the Cuban COHIBA. 
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        1             Mr. Cullman, in November of '92, in your view, was the 

        2    Cuban COHIBA well known in the United States? 

        3    A.  No. 

        4    Q.  Would you describe in your view the extent of knowledge of 

        5    the Cuban COHIBA in the United States? 

        6             MR. GOLDSTEIN:  Objection, your Honor. 

        7             THE COURT:  I will take it.  Overruled. 

        8    A.  I think that the knowledge was probably limited to 

        9    consumers who had traveled abroad and seen the Cuban, the 

       10    Cubatabaco COHIBA in their travels, but it was just beginning 

       11    to be well distributed at that point.  Otherwise, I think that 

       12    the knowledge of this Cuban COHIBA was still very limited in 

       13    the United States to the aficionados, to the people that 

       14    traveled, as I say, and were interested in using -- I think 

       15    that is really the extent. 

       16    Q.  Now, sir, has a Cuban COHIBA ever been sold in the United 

       17    States legally? 

       18    A.  No, it had not. 

       19             MR. KIRBY:  I have no further questions, your Honor. 

       20    RECROSS EXAMINATION 

       21    BY MR. GOLDSTEIN: 

       22    Q.  Mr. Cullman, if you look at DX72, the Padron interview, 

       23    published in the spring of 1993, given in November 1992, and if 

       24    you look at page 43, the answer that Mr. Kirby read to you 

       25    which you stated you relied on concerning your rights to the 
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        1    COHIBA mark in the United States, would you read the question 

        2    that Mr. Padron is responding to. 

        3    A.  Would you like me to read it out loud? 

        4    Q.  Yes. 

        5    A.  "Many American cigar smokers don't realize that there are 

        6    two brands of Partagus, the Partagus in America from the 

        7    Dominican Republic and the Partagus sold around the world from 

        8    Cuba.  Assuming that tomorrow the embargo is lifted, how would 

        9    it work?  What would happen?" 

       10    Q.  And Mr. Padron responds to that question about Partagus, 

       11    and you took that to be part of an acknowledgement of your 

       12    ownership of COHIBA, is that correct? 

       13    A.  Yes. 

       14    Q.  Mr. Kirby asked you for your knowledge about the scope of 

       15    American premium cigar smoker knowledge of the Cuban COHIBA in 

       16    November of 1992, is that correct? 

       17    A.  Yes. 

       18    Q.  You testified you believed it was limited to cigar 

       19    aficionados, is that correct? 

       20    A.  And those that traveled outside of the United States. 

       21    Q.  And do you have knowledge sitting here today of how many 

       22    premium cigar smokers traveled outside of the United States in 

       23    the fall of 1992? 

       24    A.  No, I do not. 

       25    Q.  Or who were travellers.  In other words, people who were 
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        1    premium cigar smokers in the fall of 1992 who did in fact 

        2    travel outside of the United States. 

        3    A.  I don't have any way of knowing the number, no. 

        4    Q.  If we could look at 1084, the January 14, 1993 memo, which 

        5    was written by Mr. Milstein to you and your father and the 

        6    president of General Cigar a few weeks after the launch to 

        7    Dunhill, summarizing your discussions about the proposed 

        8    negotiations with Cuba, Cubatabaco, Mr. Milstein in fact wrote, 

        9    "To aid General Cigar in successfully repositioning and 

       10    relaunching its COHIBA brand cigar, it would be useful to 

       11    exploit the popularity, familiarity, brand recognition and 

       12    overall success of the Cuban COHIBA." 

       13             Is that correct? 

       14    A.  That is what it says. 

       15    Q.  So in that memo summarizing the discussions, there was an 

       16    acknowledgement by your company of the popularity, familiarity, 

       17    brand recognition and overall success of the Cuban COHIBA that 

       18    would aid General Cigar in successfully repositioning and 

       19    relaunching its COHIBA brand cigar in the United States, isn't 

       20    that correct? 

       21    A.  No, I don't think this is the company's position.  I think 

       22    this is Mr. Milstein's words. 

       23    Q.  And you had already testified that this was a summary of 

       24    the company's discussions, correct? 

       25    A.  Yes. 
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        1    Q.  And it was a formalization of the company's discussions, 

        2    isn't that correct? 

        3    A.  I also think I said that I didn't agree with everything 

        4    that was in here. 

        5    Q.  But you never expressed your disagreement at that time? 

        6    A.  I don't remember.  No. 

        7    Q.  On the COHIBA XV flyleaf, there is no country of origin, is 

        8    there? 

        9    A.  No, there is not. 

       10             MR. GOLDSTEIN:  I have no further questions. 

       11             MR. KIRBY:  Your Honor, I have one question.  I think 

       12    maybe one and a half. 

       13    REDIRECT EXAMINATION 

       14    BY MR. KIRBY: 

       15    Q.  I am going to show Mr. Cullman what is D5 in evidence, the 

       16    Shanken survey, and I am going to -- this is an exhibit to your 

       17    testimony, and it is the handwriting on the top of the page 

       18    labeled "most preferred brand of cigar normally smoked." 

       19             Do you recognize that handwriting? 

       20    A.  Yes, I do. 

       21    Q.  And do you see there is an arrow before the word COHIBA? 

       22    Do you see that? 

       23    A.  Oh, yes.  Yes. 

       24    Q.  Whose handwriting is that? 

       25    A.  I believe it is Mr. McNamara's. 
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        1    Q.  What was Mr. McNamara's position at General Cigar?  I take 

        2    it he is no longer with General Cigar? 

        3    A.  That is correct. 

        4    Q.  What was his position? 

        5    A.  What was the date of this again? 

        6    Q.  The survey was January '92. 

        7    A.  Right.  In '92 he was head of marketing. 

        8    Q.  And what does it say in his handwriting in this document 

        9    that is attached to your testimony, or beginning with COHIBA? 

       10    A.  COHIBA, very low awareness, a little better than -- wait a 

       11    second.  Less than Partagus maybe, a little higher than 

       12    Macanudo. 

       13    Q.  It says "very low awareness," is that right? 

       14    A.  Yes. 

       15    Q.  You can read that? 

       16    A.  I can read that. 

       17             MR. KIRBY:  I have no further questions. 

       18             MR. GOLDSTEIN:  Very briefly, your Honor. 

       19    RECROSS EXAMINATION 

       20    BY MR. GOLDSTEIN: 

       21    Q.  Mr. McNamara, in fact, didn't come to the company until 

       22    1993, is that correct, February of 1993, and he became 

       23    president in January of 1994, right? 

       24    A.  I have to think about that for a second.  I think that's 

       25    correct.  Yes. 
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        1    Q.  And whenever he wrote this, sometime after that, referring 

        2    to question 4, most preferred brand of cigar normally smoked, 

        3    he wrote that COHIBA had a higher awareness than Macanudo, 

        4    isn't that correct? 

        5    A.  Really, I am struggling to read it. 

        6    Q.  But that is in fact what it says whether you are struggling 

        7    or not? 

        8    A.  I think so.  Yes. 

        9             MR. GOLDSTEIN:  I have no further questions. 

       10             MR. KIRBY:  Nothing further, your Honor. 

       11             THE COURT:  Thank you, sir. 

       12             (Witness excused) 

       13             MR. KIRBY:  Your Honor, General Cigar calls Harry 

       14    Marcus. 

       15     HARRY C. MARCUS, 

       16         called as a witness by the defendants, 

       17         having been duly sworn, testified as follows: 

       18    DIRECT EXAMINATION 

       19    BY MR. KIRBY: 

       20    Q.  Now, Mr. Marcus, are you an attorney? 

       21    A.  Yes, I am. 

       22    Q.  And what is your current position? 

       23    A.  I am a senior partner at Morgan & Finnegan. 

       24    Q.  And how long have you been a partner at Morgan & Finnegan? 

       25    A.  Since 1973. 
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        1    Q.  Now, sir, does Morgan & Finnegan have a specialty? 

        2    A.  Yes, we do. 

        3    Q.  And what is that specialty? 

        4    A.  We are an intellectual property specialty, which is, as 

        5    everybody now knows, patents, trademarks, copyrights, unfair 

        6    competition and related areas. 

        7    Q.  And is that your practice, sir? 

        8    A.  Yes, it is. 

        9    Q.  Now, sir, I take it that you are admitted to practice in 

       10    New York? 

       11    A.  Yes. 

       12    Q.  And how long have you been admitted to practice in New 

       13    York? 

       14    A.  Since 1965. 

       15    Q.  And where did you go to law school? 

       16    A.  NYU. 

       17    Q.  And when did you graduate? 

       18    A.  1964. 

       19    Q.  Are you in good standing in the courts to which you were 

       20    admitted? 

       21    A.  Yes, I am. 

       22    Q.  Now, sir, does Morgan & Finnegan represent General Cigar in 

       23    trademark matters? 

       24    A.  Yes, it does. 

       25    Q.  And how long has that relationship existed? 
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        1    A.  Well, since before I came with the firm, which I believe 

        2    would have been since the 1950s. 

        3    Q.  Is there one partner today who is in charge of the 

        4    relationship between Morgan & Finnegan and General Cigar? 

        5    A.  Yes. 

        6    Q.  And who is that partner? 

        7    A.  I am. 

        8    Q.  And how long have you been the partner in charge of the 

        9    Morgan & Finnegan/General Cigar relationship? 

       10    A.  I would say over 25 years.  I'm not precisely sure when I 

       11    took over that responsibility. 

       12             MR. KIRBY:  Your Honor, I am going to have copies 

       13    here.  I am going to ask that this be marked as Court Exhibit 

       14    20, I think it is, your Honor. 

       15             THE COURT:  That is interesting.  I have Diaz as 15 

       16    and I guess I had Cullman as 16.  So have I missed something? 

       17    Maybe I have. 

       18             MR. KIRBY:  I think my good friend here says that he 

       19    is at 20 also, your Honor.  Perhaps we can compare notes with 

       20    the clerk. 

       21             THE COURT:  That is fine. 

       22             MR. KIRBY:  If we could mark this as 20 and we will 

       23    conform things, your Honor. 

       24             THE COURT:  What do you have as Cullman? 

       25             MR. KIRBY:  19, your Honor. 
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        1             THE COURT:  OK. 

        2    Q.  Mr. Marcus, will you please look at what has been marked 

        3    for identification as Court Exhibit 20. 

        4             Can you tell me what that is, sir? 

        5    A.  This is the direct testimony that I helped prepare. 

        6    Q.  Is this your direct testimony in this action, sir? 

        7    A.  Yes, it is. 

        8    Q.  And is it true and accurate? 

        9    A.  Yes, it is. 

       10    Q.  And do you adopt it as your testimony? 

       11    A.  Yes, I do. 

       12    Q.  And do you also -- sir, I note that there are certain 

       13    exhibits to this testimony that are referred to in your 

       14    testimony that are contained in volumes one and two.  Do you 

       15    adopt them also, sir? 

       16    A.  Yes, I do. 

       17             MR. KIRBY:  Your Honor, at this time I offer his 

       18    testimony and the exhibits attached thereto. 

       19             THE COURT:  It is admitted. 

       20             MR. KIRBY:  Thank you, your Honor. 

       21    Q.  Mr. Marcus, are you the only attorney at Morgan & Finnegan 

       22    who works on General Cigar matters? 

       23    A.  No, I am not. 

       24    Q.  During the last five years, can you name other attorneys at 

       25    Morgan & Finnegan who have devoted substantial time to General 
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        1    Cigar matters? 

        2    A.  Janet Dore, Dick Downing and Scott Greenberg. 

        3    Q.  Now -- 

        4    A.  And also Erica Dewey. 

        5    Q.  Now, is Morgan & Finnegan counsel of record to General 

        6    Cigar in this litigation? 

        7    A.  Yes. 

        8    Q.  Sir, I take it Morgan & Finnegan is being compensated for 

        9    its services to General Cigar? 

       10    A.  Yes, we are. 

       11    Q.  And the detail of that is set out in your direct testimony, 

       12    is that correct? 

       13    A.  Yes. 

       14    Q.  Now, Mr. Marcus, your testimony appears to relate matters 

       15    that involve giving advice to General Cigar, is that correct? 

       16    A.  That's correct. 

       17    Q.  Now, sir, you are aware of the attorney-client privilege, 

       18    are you not? 

       19    A.  I certainly am. 

       20    Q.  How is it, sir, that you are able to testify in this 

       21    proceeding with respect to advice you gave to General Cigar and 

       22    conversations that you had with General Cigar management? 

       23    A.  I was informed by General Cigar that they were waiving 

       24    privilege up to the start of this litigation, and that's how I 

       25    am able to testify. 
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        1    Q.  And, sir, does your testimony reflect your understanding 

        2    that the privilege has been waived and that you have been 

        3    invited, instructed by General Cigar to testify fully without 

        4    regard to the privilege? 

        5    A.  Yes. 

        6             MR. KIRBY:  I have no further questions, your Honor. 

        7             MR. KRINSKY:  Your Honor, we would like to hand up our 

        8    objections to Mr. Marcus' testimony. 

        9             THE COURT:  Sure. 

       10    CROSS-EXAMINATION 

       11    BY MR. KRINSKY: 

       12    Q.  Good afternoon, Mr. Marcus. 

       13    A.  Good afternoon, Mr. Krinsky. 

       14    Q.  In December of 1992 you provided General Cigar with a draft 

       15    legal opinion, is that not correct? 

       16    A.  Yes. 

       17    Q.  And it was addressed to Mr. Ronald Milstein, who is vice 

       18    president and assistant general counsel of Culbro Corporation, 

       19    is that correct? 

       20    A.  That is correct. 

       21    Q.  And he was the individual at General Cigar and Culbro with 

       22    whom Morgan & Finnegan had primary contact with respect to this 

       23    draft legal opinion, is that correct? 

       24    A.  That's correct. 

       25    Q.  I would like to show you Plaintiff's Exhibit 1084, which 
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        1    has been admitted into evidence.  I would like to direct your 

        2    attention to the first page under the heading Rationale and to 

        3    the first sentence, which reads:  "To aid GC in successfully 

        4    repositioning and relaunching its COHIBA brand cigar, it would 

        5    be useful to exploit the popularity, familiarity, brand 

        6    recognition and overall success of the Cuban COHIBA." 

        7             Now, prior to preparing your draft and you delivering 

        8    your draft opinion, Mr. Milstein never told you what appears in 

        9    that first sentence, is that correct? 

       10    A.  That's correct. 

       11    Q.  And Mr. Milstein never told you prior to your preparing and 

       12    delivering your draft legal opinion that General Cigar wished 

       13    to exploit the popularity, familiarity, brand recognition and 

       14    overall success of the Cuban COHIBA, isn't that correct? 

       15    A.  That's correct. 

       16    Q.  And Mr. Milstein never told you that he was, prior to 

       17    giving your draft legal opinion, that he was considering a 

       18    strategy of exploiting the popularity, familiarity, brand 

       19    recognition and overall success of the Cuban COHIBA, isn't that 

       20    correct? 

       21    A.  Can I ask for a clarification?  Are you asking me about 

       22    what is written in this document or should I put it aside and 

       23    just answer your question? 

       24    Q.  My question is whether Mr. Milstein ever -- it is correct, 

       25    is it not, that Mr. Milstein did not tell you prior to you 
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        1    rendering your draft legal opinion that General Cigar was 

        2    considering the strategy set forth in that first sentence in 

        3    the document before you? 

        4    A.  Well, I have never seen this document before so I don't 

        5    know what context it is used in.  This is the first time I have 

        6    ever seen it. 

        7    Q.  It is correct, is it not, that Mr. Milstein did not tell 

        8    you prior to your rendering your draft legal opinion that 

        9    General Cigar was considering a strategy of exploiting the 

       10    popularity, familiarity, brand recognition and overall success 

       11    of the Cuban COHIBA?  He never told you that, is that correct? 

       12    A.  No, he didn't. 

       13    Q.  I would like to direct your attention to the second page of 

       14    this document under the heading Benefits to GC and the Joint 

       15    Venture.  I direct your attention to the first sentence.  "The 

       16    obvious immediate benefit for GC of such an arrangement is to 

       17    promote its relaunch of COHIBA and exploit the brand 

       18    recognition and image of its Cuban cousin." 

       19             Now, prior to you delivering your draft legal opinion, 

       20    Mr. Milstein never told you what appears in that sentence as 

       21    well, is that correct? 

       22    A.  I haven't read the document.  Not having it in context, I 

       23    will answer it in general.  No, he didn't. 

       24    Q.  And Mr. Milstein never told you prior to you preparing your 

       25    draft legal opinion that General Cigar wanted to exploit the 
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        1    brand recognition and image of the Cuban COHIBA, isn't that 

        2    correct? 

        3    A.  Is that a different question? 

        4    Q.  Let me try to rephrase it. 

        5             Mr. Milstein, prior to your rendering your decision, 

        6    did not tell you that General Cigar was planning to exploit the 

        7    brand recognition and image of the Cuban COHIBA, is that 

        8    correct? 

        9    A.  Correct. 

       10    Q.  I would like to show you Plaintiff's Exhibit 926, which has 

       11    been admitted in evidence. 

       12             This is a document, is it not, that was sent by 

       13    Mr. Milstein to you in October, October 1, 1992, is that 

       14    correct? 

       15    A.  Yes. 

       16    Q.  And in this document Mr. Milstein states, "As we discussed, 

       17    we would like to use a label as near as possible to this one," 

       18    referring to Cubatabaco's COHIBA label, is that correct? 

       19    A.  That's what it says. 

       20    Q.  Now, it is correct, is it not, that Mr. Milstein did not 

       21    tell you in October 1992 that the reason why General Cigar 

       22    wanted to use a label as close as possible to the Cuban COHIBA 

       23    was that they wanted to somehow capitalize on the success of 

       24    the Cuban brand and especially at that point of time the good 

       25    ratings that it got, the notoriety that it got from Cigar 
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        1    Aficionado? 

        2    A.  He wouldn't have told me that because that is not what I 

        3    understood his purpose was. 

        4    Q.  I would like to show you PX111, please, admitted into 

        5    evidence. 

        6             I would like to direct your attention to this document 

        7    and, in particular, to the third page, Strategy, Phase 1, 

        8    exploit the COHIBA name, with its reputation as one of the 

        9    world's finest cigars amongst cigar smokers, to build a brand 

       10    image for the U.S. product. 

       11             Now, no one in 1992 or 1993 at General Cigar told you 

       12    that this was phase 1 of the strategy with respect to COHIBA, 

       13    isn't that correct? 

       14    A.  Not as stated here. 

       15    Q.  And you did not see this document in 1992 and 1993, isn't 

       16    that correct? 

       17    A.  Correct. 

       18    Q.  Now, with respect to the draft opinion letter that you 

       19    provided, that was never put into final -- issued as a final 

       20    opinion letter, is that correct? 

       21    A.  Correct. 

       22    Q.  And it was never signed, is that correct? 

       23    A.  Correct. 

       24    Q.  Now, in the preparation of this draft opinion letter, is it 

       25    not correct that Mr. Scott Greenberg of your office did a 
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        1    factual research in connection with preparing that draft legal 

        2    opinion?  Is that correct? 

        3    A.  Correct. 

        4    Q.  And he prepared the draft for your review, is that not 

        5    correct? 

        6    A.  Yes. 

        7    Q.  Is it not correct that the only files Mr. Greenberg 

        8    examined were files at Morgan & Finnegan? 

        9    A.  That's correct, if you limit the question to files.  He did 

       10    do other research. 

       11    Q.  Mr. Greenberg did not examine any files at General Cigar or 

       12    Culbro, is that correct? 

       13    A.  Not that I'm aware of. 

       14    Q.  And you're not aware of any documents that Mr. Greenberg 

       15    received from General Cigar in connection with his factual 

       16    analysis, isn't that correct? 

       17    A.  We did receive the Cigar Aficionado.  I believe they sent 

       18    us Cigar Aficionado at the very least.  I'm not sure what else 

       19    they sent us.  The first -- the article in the first issue. 

       20    Q.  You're not aware of Mr. Greenberg receiving any internal 

       21    documents from General Cigar in connection with his factual 

       22    analysis, isn't that correct? 

       23    A.  Sitting here today I just don't know what he received. 

       24    Q.  Isn't it correct that Mr. Greenberg did not interview any 

       25    General Cigar personnel in connection with his preparation of 
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        1    his factual analysis for the draft legal opinion? 

        2    A.  He did talk to Mr. Milstein. 

        3    Q.  To Mr. Milstein.  You're not aware of him talking to anyone 

        4    else besides Mr. Milstein, isn't that correct? 

        5    A.  I don't know if he did or not. 

        6    Q.  There is no reference in the draft legal opinion to the 

        7    circulation figures for the premiere issue of Cigar Aficionado, 

        8    isn't that correct? 

        9    A.  I don't recall any such figures being in there. 

       10    Q.  And the draft legal opinion was delivered to Mr. Milstein 

       11    sometime in December 1992, isn't that correct? 

       12    A.  Yes. 

       13    Q.  And it was after that that he wrote the internal memorandum 

       14    that you have seen, PX1084 that is in front of you, January 14, 

       15    1993, isn't that correct? 

       16    A.  I don't know.  I've never seen the document.  I don't know 

       17    when he wrote it. 

       18             MR. KRINSKY:  Just one moment, your Honor. 

       19             THE COURT:  Pardon? 

       20             MR. KRINSKY:  Just one moment. 

       21             No further questions, your Honor. 

       22    REDIRECT EXAMINATION 

       23    BY MR. KIRBY: 

       24    Q.  Now, Mr. Milstein, during the fall of 1992, did you have 

       25    conversation -- 
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        1    A.  Marcus. 

        2    Q.  Thank you. 

        3             Mr. Marcus, did you have conversations with 

        4    Mr. Milstein during the fall of 1992? 

        5    A.  I was in constant touch with him.  That was our 

        6    relationship.  I was trademark counsel and he was responsible, 

        7    I believe, or becoming responsible for trademarks in that time 

        8    period.  So I was constantly in contact with him. 

        9    Q.  Was the extent of your contact with Mr. Milstein at General 

       10    Cigar in the fall of '92 in any way different in quantity or 

       11    quality than your contacts with General Cigar as a client over 

       12    the previous 20 years? 

       13    A.  No.  It was the same.  Previously it was Paul Garbo and 

       14    Charles Sparks. 

       15    Q.  During the course of these conversations, did you discuss, 

       16    prior to preparing the draft opinion letter, did you discuss 

       17    COHIBA? 

       18    A.  Yes. 

       19    Q.  Did you have an opinion yourself as to whether or not the 

       20    Cuban COHIBA, the cigar sold outside the United States, was 

       21    well known in the United States at that time? 

       22    A.  Which time? 

       23    Q.  In the fall of 1992. 

       24    A.  Well, it was my belief -- I had a belief. 

       25    Q.  And what was that belief? 
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        1             MR. KRINSKY:  Objection, your Honor. 

        2             THE COURT:  Overruled. 

        3    A.  My belief was that it was not well known in the United 

        4    States.  I am confident that somebody at General Cigar, 

        5    Mr. Milstein, would have told me that because he was seeking my 

        6    opinion concerning their rights and potential liabilities with 

        7    respect to this brand, and he was giving me whatever 

        8    information he had.  He would have hardly held back any 

        9    important information. 

       10    Q.  Let me refer you, sir, to D83 in evidence.  It is in front 

       11    of you as an exhibit to your testimony.  I refer you -- it is 

       12    what has been referred to in your cross-examination as your 

       13    draft opinion letter. 

       14    A.  Right. 

       15    Q.  I refer you to page 8. 

       16             Now, in your cross-examination you said you had been 

       17    furnished the Cigar Aficionado article on the Cubatabaco 

       18    COHIBA, is that right? 

       19    A.  Yes. 

       20    Q.  What it says at the top here is, "As can be seen from the 

       21    aforementioned Cigar Aficionado article on the production of 

       22    Cubatabaco's COHIBA cigars, it is clear that it is produced and 

       23    marketed as a premium, extremely high-end cigar product which 

       24    sells in the price range of $12 to $25 per cigar.  It is safe 

       25    to say that any brand recognition which may exist for it in the 
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        1    United States is limited to the highest echelon of the 

        2    cigar-smoking public in terms of amount spent per cigar." 

        3             Do you see that, sir? 

        4    A.  Yes. 

        5    Q.  Does that reflect your understanding of the state of 

        6    knowledge about the Cuban COHIBA brand in the United States in 

        7    1992, the fall of 1992? 

        8    A.  Yes.  I'm not saying that there is any brand recognition, 

        9    I'm saying that if there is any, it would be confined to that 

       10    limited group of people. 

       11    Q.  From your discussions with Mr. Milstein, was it your 

       12    understanding that was his opinion, or did he have a different 

       13    opinion? 

       14             MR. KRINSKY:  Objection. 

       15             THE COURT:  Overruled. 

       16    A.  My understanding is consistent with what I believed he 

       17    understood. 

       18    Q.  Now, did you have an understanding of what General Cigar, 

       19    through Mr. Milstein, was seeking from you in asking that an 

       20    opinion letter be prepared? 

       21    A.  Yes. 

       22    Q.  And what was that understanding? 

       23    A.  Basically they were seeking guidance as to the trade dress 

       24    that they could use to launch this COHIBA brand that they were 

       25    planning to market and to do it in a way which would not 
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        1    infringe any rights that COHIBA, that the Cubans had in COHIBA, 

        2    and also not to get them upset.  Because I think the intention 

        3    was, their hope was that they would at some point reach an 

        4    accord or an agreement for a mutually beneficial marketing 

        5    arrangement after the embargo. 

        6    Q.  Did you, sir, have any reason to believe at the time you 

        7    were preparing this draft opinion letter that General Cigar was 

        8    withholding any relevant information from you? 

        9    A.  Absolutely not.  I would be shocked if they did.  I mean, 

       10    they were paying for my services. 

       11             MR. KRINSKY:  Objection, your Honor. 

       12             THE COURT:  Overruled. 

       13    A.  They were paying for my services.  They were seeking advice 

       14    and guidance as to what they could do, as they had all along, 

       15    and it would have been contrary to their own interest to hold 

       16    anything back. 

       17    Q.  Now -- 

       18             MR. KIRBY:  I have no further questions, your Honor. 

       19    RECROSS EXAMINATION 

       20    BY MR. KRINSKY: 

       21    Q.  Mr. Marcus, let me show you Plaintiff's Exhibit 1083 and 

       22    Plaintiff's Exhibit 923.  They both have been admitted into 

       23    evidence. 

       24             MR. KRINSKY:  Your Honor, let me get you a copy. 

       25    Q.  Directing your attention first to PX1083, this is a letter 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1162 

             36BHEMP4                 Marcus - recross 

        1    from Mr. Milstein to Mr. Greenberg of your office requesting 

        2    that Morgan & Finnegan begin the process of registering these 

        3    design marks with the comment, "These designs and the name 

        4    COHIBA are being used throughout the world but not in the 

        5    United States by the Cuban tobacco monopoly Cubatabaco." 

        6             My question is, PX923, dated April 20, 1989, is 

        7    Mr. Greenberg's response to that letter to Mr. Milstein, cc'd 

        8    to you, is that not correct? 

        9    A.  Yes. 

       10    Q.  And in this letter -- 

       11    A.  Which letter? 

       12    Q.  In PX923. 

       13             -- Morgan & Finnegan advises Mr. Greenberg, does it 

       14    not, that if the Cuban COHIBA trademark enjoys a known 

       15    reputation within the United States, for example, by virtue of 

       16    American purchasers encountering the mark when travelling 

       17    abroad and Cubatabaco may be able to establish prior, superior 

       18    rights in that mark as to the United States, even though they 

       19    are not selling or shipping cigars directly to the United 

       20    States, this was Morgan & Finnegan's legal advice to 

       21    Mr. Milstein, is that not correct? 

       22    A.  That is correct. 

       23    Q.  Mr. Milstein never told you, is it not correct, by the 

       24    first two weeks of 1993 that the Cuban COHIBA enjoyed, in the 

       25    United States, popularity or familiarity or brand recognition, 
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        1    is that correct? 

        2    A.  Could you repeat the question, please? 

        3    Q.  Mr. Milstein in 1992 or the first two weeks of 1993 did not 

        4    tell you, is that correct, that in his opinion the Cuban COHIBA 

        5    enjoyed in the United States popularity, familiarity, brand 

        6    recognition, notoriety? 

        7    A.  No. 

        8    Q.  Directing your attention to your draft legal opinion, yours 

        9    to Mr. Greenberg, PX931, I draw your attention to page 13, 

       10    please. 

       11             THE COURT:  I'm sorry? 

       12             MR. KRINSKY:  I'm sorry.  Apparently you have DX83 in 

       13    front of you and I am referring to the plaintiff's production 

       14    exhibit number of the same document, PX931. 

       15             THE COURT:  It was a question of the page number. 

       16             MR. KRINSKY:  Page 13. 

       17    Q.  Directing your attention to the last paragraph, "It is 

       18    possible that Cubatabaco could establish such a priority right 

       19    as to the U.S., at least for the purposes of obtaining an 

       20    injunction against General Cigar, even if it cannot show use of 

       21    its mark or registration in the United States.  Specifically, 

       22    Cubatabaco could attempt to establish such a right by showing 

       23    that its COHIBA mark enjoys a continuous, existing reputation 

       24    among U.S. purchasers, dating back to a time prior to any newly 

       25    resumed use by General Cigar, by virtue of: (a) the various 
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        1    aforementioned means of exposure of the mark to U.S. 

        2    purchasers, including publicity and promotional material 

        3    circulated in the United States for their COHIBA cigars; and 

        4    (b) direct evidence of familiarity on the part of U.S. 

        5    purchasers, including travellers who have purchased Cuban 

        6    COHIBA cigars abroad." 

        7             This was your advice to Mr. Milstein as to the 

        8    possibility of Cubatabaco establishing priority rights, is that 

        9    not correct? 

       10    A.  I was stating legal propositions here.  I wasn't evaluating 

       11    it.  It was strictly a theoretical legal advice, and, yes, that 

       12    was my advice. 

       13    Q.  Turning to page 15, I direct your attention to the second 

       14    paragraph where the opinion states, "Here" -- the preceding 

       15    paragraph discusses the Davidoff case. 

       16             The second paragraph reads:  "Here, it would be 

       17    possible for Cubatabaco to establish a likelihood of confusion 

       18    based on the aforementioned types of proof of a prior existing 

       19    reputation for the Cuban COHIBA mark, at least among the high 

       20    end of U.S. cigar purchasers." 

       21             And that was your legal advice to your client, is that 

       22    not correct? 

       23    A.  Again, this is a theoretical legal advice, and I was 

       24    referring by the "high end" to smokers of premium cigars. 

       25    Q.  Now, turning to the very end of the draft legal opinion, 
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        1    you advise your client as to a recommended plan of action, is 

        2    that not correct? 

        3    A.  Yes. 

        4    Q.  And you state, "Based on our foregoing analysis, we believe 

        5    the most prudent plan of action likely to achieve General 

        6    Cigar's market objectives is to launch the COHIBA product in 

        7    two phases:  Phase I -- after first obtaining written 

        8    confirmation from Cubatabaco of General Cigar's exclusive right 

        9    to use the COHIBA marks in the United States, launch the 

       10    product without the trade dress elements of Cubatabaco's 

       11    product." 

       12             This was the phase 1 of your legal recommendation to 

       13    the client, is that not correct? 

       14    A.  That is what it says. 

       15    Q.  And you did not tell them, you did not recommend to them 

       16    that they should proceed to launch a cigar under the COHIBA 

       17    name even without the Cuban trade dress, whether or not they 

       18    obtained written confirmation from Cubatabaco of General 

       19    Cigar's exclusive right to use the COHIBA word mark, isn't that 

       20    correct? 

       21    A.  I am afraid you are going to have to rephrase the question. 

       22    It was too complicated for me. 

       23    Q.  Nowhere in this opinion letter do you advise your client 

       24    that they should proceed to launch a cigar under the COHIBA 

       25    name whether or not they obtain written confirmation from 
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        1    Cubatabaco of General Cigar's exclusive right to the word mark, 

        2    isn't that correct? 

        3    A.  That is not an accurate statement of my opinion. 

        4    Q.  The phase 1, is it not correct, says "after first 

        5    obtaining?"  Isn't that correct? 

        6    A.  I don't dispute what is said here, but if you read that in 

        7    the context of the whole document, I was confirming that 

        8    General Cigar owned the rights to the word mark COHIBA in the 

        9    U.S., that Cubatabaco acknowledged that, and I was simply being 

       10    very prudent and conservative.  And my advice was telling the 

       11    client that it would be advisable to obtain written 

       12    confirmation just as a matter of proof if it ever came up in a 

       13    proceeding such as this, where the other side would dispute the 

       14    oral communication that was had.  I felt that it was prudent 

       15    for them to try to get it in writing.  It seems to me that is 

       16    pretty good advice, but my opinion clearly says they could go 

       17    forward with the word mark because they owned it and it was the 

       18    trade dress that they should not go forward with. 

       19    Q.  In the recommended plan of action, you don't write that if 

       20    they don't get the written confirmation they could go forward 

       21    anyway? 

       22    A.  Are you asking me if I used those words?  The opinion is 

       23    clear.  It says, if possible, you should obtain a similar 

       24    written recognition by Cubatabaco.  That is at page 18.  I said 

       25    "if possible." 
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        1             It was very clear that I was advising them that they 

        2    owned the mark, they had all these years owned the mark, and I 

        3    was telling them that they should try to get it in writing from 

        4    Cubatabaco. 

        5    Q.  Now, I am just asking you to look at your concluding 

        6    section of this draft legal opinion, the recommended plan of 

        7    action. 

        8    A.  OK. 

        9    Q.  Now, nowhere in the recommended plan of action do you 

       10    advise your client that if they cannot get written confirmation 

       11    they should go ahead anyway? 

       12    A.  That wasn't the purpose of the recommended plan of =ction. 

       13    I had given them advice in this document as to their rights. 

       14    This was simply a recommendation for how they could go forward 

       15    to minimize the risk, that Cubatabaco would deny what 

       16    Mr. Milstein was led to believe in his discussion with 

       17    Mr. Garrido. 

       18    Q.  You had a conversation with Mr. Milstein about his 

       19    conversations with Mr. Garrido, is that correct? 

       20    A.  I'm sorry.  You have to repeat that. 

       21    Q.  You had conversations with Mr. Milstein about his meeting 

       22    with Mr. Garrido, is that correct? 

       23    A.  Yes. 

       24    Q.  Now, did Mr. Milstein tell you whether or not he had told 

       25    Mr. Garrido that there had been no sales of General Cigar's 
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        1    COHIBA for five years? 

        2    A.  I'm sorry. 

        3             THE WITNESS:  Can I have the question read back, your 

        4    Honor? 

        5             THE COURT:  Yes. 

        6             (Record read) 

        7    A.  That subject wasn't -- that wasn't a subject that he 

        8    reported to me. 

        9    Q.  And Mr. Milstein didn't report to you whether or not he had 

       10    told Mr. Garrido that General Cigar was going to apply for a 

       11    second registration for COHIBA, isn't that correct? 

       12    A.  I'm sorry.  I am having trouble with your negatives, double 

       13    negatives. 

       14             THE WITNESS:  Can I have the question read back again, 

       15    your Honor? 

       16             THE COURT:  No, this time you can't. 

       17             THE WITNESS:  I'm not following the question. 

       18    Q.  In your conversations with Mr. Milstein, did he tell you 

       19    whether or not he had told Mr. Garrido that General Cigar was 

       20    going to apply for a second registration? 

       21    A.  No, he didn't. 

       22    Q.  In his conversation -- in his report to you of his 

       23    conversation with Mr. Milstein, did he tell you whether or not 

       24    he had told Mr. Garrido that General Cigar was about to begin 

       25    using the COHIBA mark again? 
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        1    A.  I think that was part of the report. 

        2    Q.  Your recollection is that Mr. Milstein told you that he had 

        3    told Mr. Garrido that General Cigar was about to start selling 

        4    the COHIBA cigar again within months? 

        5    A.  I don't think it was a matter of selling again.  I think 

        6    what he said was he posed to Mr. Garrido the proposition or 

        7    asked him what he would think if General Cigar used the Cuban 

        8    COHIBA trade dress in connection with the COHIBA, the General 

        9    Cigar's COHIBA product that they were going to sell. 

       10    Q.  And you pose this as a hypothetical, is that not correct? 

       11    A.  That's my recollection, that it was in the nature of a 

       12    hypothetical. 

       13    Q.  Thank you. 

       14             I would like to direct your attention to pages 11 and 

       15    12 of your draft opinion.  I'm sorry.  Turn to page 12, if you 

       16    would, the second full paragraph, where you and Mr. Greenberg 

       17    wrote, "It appears possible that there may have been several 

       18    such periods of abandonment since Culbro/General Cigar filed 

       19    the application for the COHIBA mark in 1978 and/or since the 

       20    registration issued in 1981." 

       21             Now, Mr. Milstein, when he was recounting his 

       22    conversation with Mr. Garrido, did he tell you whether or not 

       23    he relayed that information to Mr. Garrido? 

       24    A.  No. 

       25    Q.  So as far as you knew in 1992, Mr. Garrido did not have 
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        1    that information, is that correct? 

        2    A.  Well, what information? 

        3    Q.  The information we just read in your draft legal opinion. 

        4    A.  Well, it is me talking, not Mr. Milstein.  I say it appears 

        5    possible there may have been several such periods.  I don't 

        6    know that Mr. Milstein had that view or not. 

        7    Q.  But you had no reason to believe that Mr. Garrido had that 

        8    view, isn't that correct? 

        9    A.  I don't know what view he had about this. 

       10    Q.  Or that he had information upon which to form such a view, 

       11    correct?  You had no reason to believe he had information to 

       12    form such a view? 

       13    A.  No, I didn't.  I don't. 

       14    Q.  Now, did Mr. Milstein tell you that his discussion with 

       15    Mr. Garrido was an informal five- to ten-minute conversation 

       16    that took place outdoors at an event where they were surrounded 

       17    by hundreds of people drinking mojitos? 

       18    A.  All of that?  No. 

       19    Q.  Did he tell you that this conversation was a five- to 

       20    ten-minute conversation? 

       21    A.  I think he indicated it was a short conversation. 

       22    Q.  And that it was a stand-up conversation?  It was not 

       23    sitting down? 

       24    A.  No, that I don't know. 

       25    Q.  And that it was at the launch party for the COHIBA 1492 
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        1    line? 

        2    A.  I knew that. 

        3    Q.  You knew that, and the conversation was at that party? 

        4    A.  Yes. 

        5             MR. KRINSKY:  Nothing further, your Honor. 

        6             MR. KIRBY:  No questions, your Honor. 

        7             THE COURT:  Thank you, Mr. Marcus. 

        8             (Witness excused) 

        9             MR. KIRBY:  Excuse me, your Honor.  As we advised the 

       10    court and counsel for the other side, we had Mr. Cullman and 

       11    Mr. Marcus in New York available to come if the court had a 

       12    day.  Mr. Milstein is in North Carolina and he and Dr. Simonson 

       13    will be arriving first thing next Wednesday morning, if that is 

       14    when we are ready to resume again. 

       15             My understanding from speaking to counsel for the 

       16    other side, it is anticipated that they could be finished 

       17    either Wednesday or the first part of Thursday. 

       18             The only remaining thing that we have to do, your 

       19    Honor, is to submit a follow up to the various exhibits which 

       20    have been introduced where we advised the court that we would 

       21    advise whether we had any objections.  We will do that in 

       22    writing. 

       23             The only other item we have that is open, your Honor, 

       24    is whether or not the court wanted to look into Gonzalez's 

       25    cross or whether the court wished to reserve that for decision 
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        1    have an argument sometime early in the fall, like September. 

        2    That would be my preference. 

        3             If there is something critical about this -- and it 

        4    seems hard to believe that there is since I notice that it is a 

        5    '97 case.  Anyway, those are my thoughts. 

        6             (Trial adjourned to June 17, 2003 at 2:00 p.m.) 

        7 
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        1             (Trial resumed) 

        2             THE COURT:  Please be seated. 

        3             MR. KIRBY:  Your Honor, General Cigar calls Ronald S. 

        4    Milstein. 

        5             I have a set of his direct and exhibits if you would 

        6    like. 

        7             THE COURT:  Okay, thank you. 

        8     RONALD S. MILSTEIN, 

        9         called as a witness by the Defendant, 

       10         having been duly sworn, testified as follows: 

       11    DIRECT EXAMINATION 

       11 

       12    BY MR. KIRBY: 

       13    Q.  Good afternoon, Mr. Milstein. 

       14    A.  Good afternoon. 

       15    Q.  You are a lawyer, is that correct? 

       16    A.  Yes. 

       17    Q.  And what is your current position? 

       18    A.  I am currently vice president, general counsel of Lorillard 

       19    Tobacco Company. 

       20    Q.  And where is your place of business? 

       21    A.  Greensboro, North Carolina. 

       22    Q.  Now, sir, where did you go to law school? 

       23    A.  Hofstra University. 

       24    Q.  And when did you graduate? 

       25    A.  1981. 
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        1    Q.  And were you admitted to practice in New York? 

        2    A.  Yes. 

        3    Q.  In what year? 

        4    A.  I believe 1982 in the Southern and Eastern Districts, and 

        5    in the state. 

        6    Q.  Are you admitted to practice in North Carolina? 

        7    A.  Yes. 

        8    Q.  Sir, did there come a time when you were employed by Culbro 

        9    Corporation or General Cigar? 

       10    A.  Yes, by Culbro Corporation. 

       11    Q.  When was that, sir? 

       12    A.  1983. 

       13    Q.  Was that your first position after graduating from law 

       14    school? 

       15    A.  No, it was my second position. 

       16    Q.  What had you done in between graduating from law school and 

       17    being employed by Culbro? 

       18    A.  I worked for a small law firm on Long Island. 

       19    Q.  And you were employed by Culbro Corporation in what 

       20    position? 

       21    A.  Assistant general counsel. 

       22    Q.  Now, sir, did you remain employed by Culbro over the next 

       23    ten years? 

       24    A.  Yes. 

       25    Q.  And when did your employment with the Culbro cease? 
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        1    A.  In late 1993. 

        2    Q.  During that time, sir, what was your title?  Did it remain 

        3    the same? 

        4    A.  I became vice president at some point in the late '80s. 

        5    Q.  And, sir, could you briefly describe what your duties were 

        6    as an assistant general counsel and later vice president, 

        7    assistant general counsel of Culbro? 

        8    A.  I was responsible for the legal work of the corporation. 

        9    Pretty much anything that the corporation needed to be 

       10    addressed from a legal point of view I did with the general 

       11    counsel, Ross Wollin, and through outside counsel as well. 

       12    Q.  Sir, now, did you prepare direct testimony in this action? 

       13    A.  Yes. 

       14    Q.  I am going to put in front of you what I believe is Court 

       15    Exhibit 21 I think for identification, which is stated to be 

       16    the direct testimony of Ronald S. Milstein and exhibits 

       17    thereto, in two volumes, volumes 1 and 2. 

       18             Would you please take a look at that and tell me if 

       19    that is your direct testimony? 

       20    A.  Yes. 

       21    Q.  And do those volumes constitute the exhibits referenced in 

       22    your testimony? 

       23    A.  Yes. 

       24             MR. KIRBY:  Your Honor, I offer Mr. Milstein's direct 

       25    testimony, Court Exhibit 21, and the exhibits attached thereto. 
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        1             THE COURT:  They are admitted. 

        2             MR. KIRBY:  Thank you, your Honor. 

        3             Your witness. 

        4             MR. GOLDSTEIN:  If I could, your Honor, I would like 

        5    to hand up plaintiff's objections to the direct examination 

        6    testimony of Ronald S. Milstein. 

        7             THE COURT:  Yes. 

        8             MR. GOLDSTEIN:  In addition, plaintiff has several 

        9    objections to the exhibits attached to the testimony of Mr. 

       10    Milstein and pursuant to, I think, the practice we have here to 

       11    the extent we would pursue that in post trial briefing. 

       12             THE COURT:  Fine. 

       13             MR. GOLDBERG:  In particular some memos we believe to 

       14    be hearsay and we would address that post trial. 

       15    CROSS EXAMINATION 

       16    BY MR. GOLDSTEIN: 

       17    Q.  Good afternoon, Mr. Milstein. 

       18    A.  Good afternoon. 

       19    Q.  You might recall may name is David Goldstein and I 

       20    represent Cubatabaco in this matter. 

       21             Following the premier issue of Cigar Aficionado you 

       22    discussed the General Cigar, the article on the Cuban COHIBA in 

       23    connection with working on the General Cigar COHIBA, isn't that 

       24    correct? 

       25    A.  I had discussions about that article, yes. 
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        1    Q.  And management at General Cigar was pleased to know that 

        2    the Cuban COHIBA was a good cigar and had rated well in that 

        3    magazine and thought that it would be good for General Cigar, 

        4    for the General Cigar COHIBA, if you were able to capitalize on 

        5    those good ratings, is that correct? 

        6    A.  Yes. 

        7    Q.  And you discussed that with General Cigar president David 

        8    Burgh and also the vice president in charge of tobacco, Alfonse 

        9    Mayer, right? 

       10    A.  Yes. 

       11    Q.  And you recall at that time that General Cigar wanted to 

       12    use the Cuban COHIBA trade dress following the Cigar Aficionado 

       13    premier, is that right? 

       14    A.  I believe they wanted to use the trade dress before the 

       15    Cigar Aficionado issue was published but also continuing 

       16    sometime after that. 

       17    Q.  Both before and after they wanted to use the Cuban COHIBA 

       18    trade dress? 

       19    A.  Yes. 

       20    Q.  And the desire after the premier issue to use that trade 

       21    dress was prompted by that Cigar Aficionado premier including 

       22    the favorable profile of the Cuban COHIBA, isn't that right? 

       23    A.  No, I think the desire to use the trade dress originated 

       24    many years before that. 

       25    Q.  And do you recall that it was after a period of time in 
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        1    which nothing was done with COHIBA at General Cigar after the 

        2    Cigar Aficionado premier issue there was renewed interest in 

        3    using that COHIBA or that Cuban COHIBA trade dress based on the 

        4    favorable profile of the Cubatabaco COHIBA in the premier issue 

        5    of Cigar Aficionado? 

        6    A.  No, I don't think that is right. 

        7    Q.  What is that? 

        8    A.  No, I don't think that is correct. 

        9    Q.  Do you recall giving two depositions in this case? 

       10    A.  Yes. 

       11    Q.  And you recall one deposition that you gave prior to a 

       12    waiver of privilege by General Cigar? 

       13    A.  Yes. 

       14    Q.  And then you came back for a second deposition after there 

       15    had been a waiver of privilege by General Cigar? 

       16    A.  Yes. 

       17    Q.  And you were asked questions about the dispute in this case 

       18    in both those depositions? 

       19    A.  Yes. 

       20    Q.  And you answered those questions honestly and truthfully? 

       21    A.  Yes. 

       22    Q.  Let me show you the transcript from your second deposition 

       23    from July 10, 2001 and ask you to look at page 277, line 23, 

       24    and it will also come up on the screen, so whichever is easier 

       25    for you. 
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        1             If you can look at 277 line 23 to 278 line 8. 

        2             MR. KIRBY:  Your Honor, if the purpose is impeachment 

        3    I point out that it doesn't impeach any answer given in this 

        4    courtroom. 

        5             MR. GOLDSTEIN:  It is impeachment, your Honor, and it 

        6    does impeach his answer. 

        7             THE COURT:  I will take it. 

        8    Q.  If we can go to 278, line 23, and the question is: 

        9    "Q.  Do you have a recollection of this issue of the trade 

       10    dress coming up again in late September '92? 

       11    "A.  I do now that I review the documents, yes. 

       12    "Q.  And do you remember the context in which it came up again? 

       13    "A.  I think this was prompted by the Cigar Aficionado 

       14    publication which was in the fall of 1992." 

       15             Do you recall being asked those questions and giving 

       16    those answers? 

       17             MR. KIRBY:  Your Honor, I request that the context be 

       18    read, that he read the next two questions and answers. 

       19             THE COURT:  Okay. 

       20             MR. KIRBY:  Do you want me to read it? 

       21             MR. GOLDSTEIN:  I can read it. 

       22    "Q.  And when? 

       23    "A.  Although I am not certain of the date of that. 

       24    "Q.  Well, the CA article was prior to September 29, 1992? 

       25    "A.  Then I assume that it was prompted in part by that and in 
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        1    part by the search that Mr. Greenberg was doing for the use 

        2    affidavit by Cubatabaco on its trade dress." 

        3             Do you recall giving those questions and answers at 

        4    that time? 

        5    A.  Yes. 

        6    Q.  And do you recall those questions and answers being 

        7    truthful when you gave them? 

        8    A.  Yes. 

        9    Q.  And you discuss at that time in September '92 with General 

       10    Cigar management that they wanted to use packaging as close as 

       11    possible to the Cuban COHIBA, isn't that true? 

       12    A.  Yes, they wanted to use trade dress that would be as close 

       13    as possible to the Cuban COHIBA. 

       14    Q.  Let me show you then Plaintiff Exhibit 927. 

       15             MR. GOLDSTEIN:  If I may approach, your Honor. 

       16             THE COURT:  Yes. 

       17    Q.  And if you look at Plaintiff Exhibit 926, it's an October 

       18    1, 1992 letter from you to Mr. Marcus, the attorney for Morgan 

       19    & Finnegan on General Cigar's trademark matters, correct? 

       20    A.  Yes. 

       21    Q.  And in that letter the first thing you state is "Dear 

       22    Harry:  Enclosed is a label, a box with a label, and a cigar 

       23    with a band from Cubatabaco's COHIBA brand cigar." 

       24             And, in fact, you sent Mr. Marcus those items, 

       25    correct? 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1185 

             36ISEMP1                 Milstein - cross 

        1    A.  I believe so, yes. 

        2    Q.  Let me show you Plaintiff Exhibit 927. 

        3             And this is the type of box you sent to Mr. Marcus, is 

        4    that correct? 

        5    A.  I don't remember exactly what type of box I sent to him. 

        6    Q.  Do you recall it was a Cubatabaco COHIBA box, is that 

        7    right? 

        8    A.  That is what the letter indicates, yes. 

        9    Q.  And if you open up that box and the inside label, there is 

       10    a yellow label, is that right? 

       11    A.  Yes. 

       12    Q.  And do you recall that label as being the type of label you 

       13    sent to Mr. Marcus? 

       14    A.  That is what the document indicates.  I don't recall 

       15    specifically right now independently of the document. 

       16    Q.  Do you have any reason to doubt that you sent him a 

       17    Cubatabaco box with that type of label? 

       18    A.  No. 

       19    Q.  And you also sent Mr. Marcus a Cuban COHIBA cigar with a 

       20    Cuban COHIBA band, is that right? 

       21    A.  That is what the letter says, yes. 

       22    Q.  And then in the letter you continue to Mr. Marcus "As we 

       23    discussed, we would like to use a label as near as possible to 

       24    this one.  Please review their U.S. registration and suggest 

       25    label designs as close as possible to these." 
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        1             Correct? 

        2    A.  Yes. 

        3    Q.  And it was your understanding that the management at 

        4    General Cigar, including David Burgh, John Rano and Alfonse 

        5    Mayer, wanted to use a label as near as possible to the 

        6    Cubatabaco COHIBA label, isn't that right? 

        7    A.  Yes. 

        8    Q.  And you were asked to communicate this proposal to Mr. 

        9    Marcus by General Cigar management, right? 

       10    A.  Yes. 

       11    Q.  And the reason General Cigar wanted to use a label as near 

       12    as possible to the Cuban COHIBA label was because General Cigar 

       13    wanted to capitalize on the success of the Cuban COHIBA brand 

       14    and especially the good ratings and the notoriety that it had 

       15    gotten in Cigar Aficionado, isn't that correct? 

       16    A.  Yes. 

       17    Q.  And your understanding of that was based on these 

       18    conversations with David Burgh and other General Cigar 

       19    management, correct? 

       20    A.  Yes. 

       21    Q.  One month after that October 1, '92 letter on November 1st, 

       22    you and Alfonse Mayer went to Havana, correct? 

       23    A.  Yes. 

       24    Q.  And you spent a week in Havana or a week in Havana plus 

       25    other parts of Cuba? 
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        1    A.  Yes. 

        2    Q.  And you went for the conference on the 500th anniversary of 

        3    the European discovery of tobacco? 

        4    A.  Yes. 

        5    Q.  Also, in the fall of 1992 you had discussions with outside 

        6    trademark counsel, Morgan & Finnegan, about the COHIBA mark, is 

        7    that right? 

        8    A.  I believe it was around that time.  I had been having 

        9    discussions with them for many years on that subject. 

       10    Q.  But you also had discussions in the fall of 1992, right? 

       11    A.  Yes. 

       12    Q.  And, in fact, you had requested that they provide an 

       13    opinion addressing General Cigar's rights in the COHIBA word 

       14    mark and the COHIBA trade dress, isn't that right? 

       15    A.  Yes. 

       16    Q.  And Morgan & Finnegan in fact provided General Cigar with a 

       17    20-page opinion letter at the beginning of December '92, right? 

       18    A.  Yes. 

       19    Q.  And you reviewed that letter carefully and prepared a 

       20    one-page summary memo which you circulated with the opinion 

       21    letter to senior management, including the Cullmans, isn't that 

       22    right? 

       23    A.  Yet. 

       24    Q.  When I say the Cullmans, Edgar Cullman and also Edgar 

       25    Cullman, Jr. 
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        1    A.  Yes. 

        2    Q.  And then you had discussions with senior management about 

        3    that opinion letter, is that right? 

        4    A.  Yes, I believe I did. 

        5    Q.  At the end of 1992, you were also involved in the new 

        6    COHIBA trademark application that General Cigar filed with the 

        7    USPTO, is that right? 

        8    A.  Yes. 

        9    Q.  And, in fact, you were the one who signed the application 

       10    on behalf of General Cigar? 

       11    A.  Yes. 

       12    Q.  And you were also involved in the fall of '92 in the 

       13    decision to sell a General Cigar COHIBA through Alfred Dunhill, 

       14    is that right? 

       15    A.  Yes. 

       16    Q.  And you recall that General Cigar began selling its own 

       17    COHIBA cigar through Dunhill in late November '92, correct? 

       18    A.  Yes.  I am not sure of the exact date but it was around 

       19    that time period. 

       20    Q.  In your own testimony you testify at paragraph 24 of your 

       21    direct testimony in late November '92 General Cigar began to 

       22    sell its COHIBA cigar, is that right? 

       23    A.  Yes. 

       24    Q.  And you also participated in the Cullmans' proposal to use 

       25    Nicholas Freeman of Hunters & Frankau in England to act as an 
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        1    intermediary between General Cigar and Cubatabaco concerning 

        2    General Cigar's use of the Cuban COHIBA trade dress, is that 

        3    right? 

        4    A.  Yes. 

        5    Q.  And the Cullmans' proposal was to enter into an agreement 

        6    with Cubatabaco that would allow General Cigar to use the Cuban 

        7    COHIBA design immediately during the embargo and also to enter 

        8    into a post embargo arrangement with Cubatabaco, right? 

        9    A.  That was one of the things that was considered, yes. 

       10    Q.  And these plans are summarized in a memo from you to 

       11    Cullman, Sr., Cullman, Jr. and Mr. Burgh, the president of 

       12    General Cigar, is that right? 

       13    A.  Yes. 

       14    Q.  And the memo is also copied to Ross Wollin, general 

       15    counsel, and also to John Rano, the head of marketing? 

       16    A.  Can I see a copy of the memo? 

       17    Q.  Yes, I will give you a copy right now. 

       18             Let me show you Plaintiff Exhibit 1084, which is also 

       19    in your exhibits as DX283.  And it also comes up on your 

       20    screen, whichever way is easier for you. 

       21             And you see on the last page it was copied to Mr. 

       22    Wollin and Mr. Rano? 

       23    A.  Yes. 

       24    Q.  Now, this proposed memo or this memo is titled "Proposed 

       25    negotiations with Cuba re COHIBA," correct? 
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        1    A.  Yes. 

        2    Q.  And those are your initials over your name, Ron Milstein? 

        3    A.  Yes. 

        4    Q.  And am I correct that the date 1/14/92 is misstated, it's 

        5    actually January 14, '93? 

        6    A.  Yes. 

        7    Q.  This is the memo that summarizes the General Cigar proposal 

        8    regarding seeking Cubatabaco's permission to use the COHIBA 

        9    trade dress, is that right? 

       10    A.  Yes. 

       11    Q.  And in this memo you reiterated General Cigar's rationale 

       12    for its proposal, is that right? 

       13    A.  This was my recommendation to management as to how to couch 

       14    these negotiations. 

       15    Q.  If you look at your direct testimony, paragraph 28 -- 

       16    A.  Yes. 

       17    Q.  And if you turn to page 14, the second part of the 

       18    paragraph, about halfway down, and in your direct testimony you 

       19    state "As part of the summary in this memorandum I reiterated 

       20    my understanding of General Cigar's rationale for seeking a 

       21    license to use the COHIBA trade dress from Cubatabaco," is that 

       22    correct? 

       23    A.  That is what I said, yes. 

       24    Q.  And that is your sworn testimony, right? 

       25    A.  Yes. 
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        1    Q.  And if we then look at 1084, the proposed negotiations with 

        2    Cuba re COHIBA under rationale, if we go to the part that says 

        3    rationale, and then if you look at the first sentence you state 

        4    "Rationale:  To aid GC in successfully repositioning and 

        5    relaunching its COHIBA brand cigar, it would be useful to 

        6    exploit the popularity, familiarity, brand recognition and 

        7    overall success of the Cuban COHIBA." 

        8             Is that correct? 

        9    A.  Yes. 

       10    Q.  And then if you take a look at the second page of the memo, 

       11    towards the bottom under benefits to GC and the joint venture, 

       12    in the first sentence the memo states "The obvious immediate 

       13    benefit for GC of such an arrangement is to promote its 

       14    relaunch of COHIBA and exploit the brand recognition and image 

       15    of its Cuban cousin." 

       16             Is that correct? 

       17    A.  Yes. 

       18    Q.  After you circulated this memo, you and David Burgh then 

       19    went to London and met with Nick Freeman as proposed in the 

       20    January 14, '93 memo, is that right? 

       21    A.  Yes. 

       22    Q.  And you proposed that Mr. Freeman of Hunters & Frankau meet 

       23    with Francisco Padron, the president of Cubatabaco, on General 

       24    Cigar's behalf regarding this COHIBA trade dress issue, is that 

       25    right? 
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        1    A.  Yes. 

        2    Q.  And then you prepared a memo that details some of the ideas 

        3    you discussed in that London meeting, is that right? 

        4    A.  I believe so, yes. 

        5    Q.  And let me show you Defendant Exhibit 297, which is in your 

        6    binders, and I will provide with you a copy. 

        7    A.  I have it. 

        8    Q.  Do you have it? 

        9    A.  Yes. 

       10    Q.  Defendant Exhibit 297 is an accurate summary that you 

       11    authored of the ideas you discussed in that meeting with Nick 

       12    Freeman, is that right? 

       13    A.  Yes. 

       14    Q.  And if you turn then to the first page under rationale, and 

       15    then go to the first sentence, one of the ideas that you 

       16    discussed with Nick Freeman was that "the rationale for this 

       17    proposal was to aid GC in successfully repositioning and 

       18    relaunching its COHIBA brand cigar, it would be useful to 

       19    exploit the popularity, familiarity, brand recognition and 

       20    overall success of Cubatabaco's COHIBA," correct? 

       21    A.  Yes. 

       22    Q.  And if you turn to the second page of that memo under 

       23    benefits to General Cigar and the joint venture and look again 

       24    at the first sentence there, another idea that you discussed 

       25    with Nick Freeman in London was that "the obvious immediate 
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        1    benefit for GC of such an arrangement is to promote its 

        2    relaunch of COHIBA and exploit the brand recognition and image 

        3    of its Cuban cousin," correct? 

        4    A.  Yes. 

        5    Q.  Let me show you Plaintiff Exhibit 1085, which you also have 

        6    in your binders as I believe DX284. 

        7             And this memo is dated February 3, '93 from you to Mr. 

        8    Burgh, Mr. Cullman and Mr. Cullman, Jr., and it's marked 

        9    "draft," is that correct? 

       10    A.  Yes. 

       11    Q.  And this memo is also a summary of your January 27 meeting 

       12    with Nick Freeman, right? 

       13    A.  Yes. 

       14    Q.  And this memo was an attempt by you to accurately reflect 

       15    what you recalled from that meeting, is that right? 

       16    A.  Yes. 

       17    Q.  If you turn to the second page of the memo and look at the 

       18    paragraph before the word redacted, and I would ask you to take 

       19    a look at that. 

       20    A.  Yes. 

       21    Q.  And in that paragraph you state "he," and that is referring 

       22    to Mr. Freeman, is that correct? 

       23    A.  Yes. 

       24    Q.  "He told us of his belief that we should not in any case 

       25    adopt the exact trade dress of COHIBA being used by Cubatabaco. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1194 

             36ISEMP1                 Milstein - cross 

        1    Instead, he suggested that we slightly vary the colors of the 

        2    trade dress to show that our COHIBA is a variety or flavor of 

        3    COHIBA, i.e., without Cuban tobacco.  When the embargo falls 

        4    then we can continue to sell our flavor and market and sell the 

        5    Cuban COHIBA at the same time." 

        6             Do you recall discussing that with Mr. Freeman? 

        7    A.  Not specifically. 

        8    Q.  But you state that in the memo, is that right? 

        9    A.  Yes, I do. 

       10    Q.  Do you have any reason to doubt that Mr. Freeman made that 

       11    suggestion? 

       12    A.  No. 

       13    Q.  You don't recall any other meeting with Mr. Freeman on the 

       14    subject of his meeting with Cubatabaco on General Cigar's 

       15    behalf, do you? 

       16    A.  I don't recall him ever meeting with Cubatabaco on General 

       17    Cigar's behalf. 

       18    Q.  You don't recall that he ever met with Cubatabaco, is that 

       19    right? 

       20    A.  That is right. 

       21    Q.  In fact, your memory is that he didn't meet with 

       22    Cubatabaco, is that right? 

       23    A.  I believe he didn't meet, yes, although I am not positive. 

       24    Q.  You believe you would have known if he had met with him? 

       25    A.  Yes. 
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        1    Q.  And no one ever told you he met with him? 

        2    A.  I don't remember being told that. 

        3    Q.  And you don't have any knowledge of Freeman meeting with 

        4    any other representatives of the Cuban tobacco industry on 

        5    General Cigar's behalf, do you? 

        6    A.  No. 

        7    Q.  And you don't believe any proposed designs were in fact 

        8    ever sent to Freeman to show to Padron, is that right? 

        9    A.  I am not sure whether the designs were sent to Freeman or 

       10    not. 

       11    Q.  And the fact that after these three memos we looked at and 

       12    the trip to London you have no recollection of Freeman ever 

       13    going ahead with this proposal indicates to you that it never 

       14    happened, isn't that right? 

       15    A.  Yes. 

       16    Q.  As you mentioned earlier at the beginning of your 

       17    testimony, the fall of '92 and the spring of '93 was not the 

       18    first time that General Cigar wanted to use the Cuban COHIBA 

       19    packaging, was it? 

       20    A.  That is right. 

       21    Q.  In 1989 you had asked outside trademark counsel to apply to 

       22    register designs identical to the designs used by Cubatabaco 

       23    for its COHIBA brand cigars, right? 

       24    A.  Yes, I asked their advice on that. 

       25    Q.  And you, in fact, actually attached photocopies of the 
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        1    Cuban COHIBA packaging in your letter to outside counsel of the 

        2    designs that you wanted them to register with the USPTO, is 

        3    that right? 

        4    A.  Yes, I believe that is right. 

        5    Q.  Again, this proposal was not your own idea, right? 

        6    A.  No, it was not my own idea solely. 

        7    Q.  It had come to you from the management of General Cigar, 

        8    including David Burgh, the president, is that right? 

        9    A.  Yes, and others. 

       10    Q.  Let me show you Plaintiff Exhibit 1083. 

       11             This is a letter dated April 4, '89 from you to Scott 

       12    Greenberg, trademark counsel at Morgan & Finnegan, is that 

       13    right? 

       14    A.  Yes. 

       15    Q.  And it's copied to John McLoughlin of General Cigar and 

       16    also to David Burgh, is that right? 

       17    A.  Yes. 

       18    Q.  And in the letter after "Dear Scott" you state to Mr. 

       19    Greenberg, "As we discussed, I enclose a copy of the proposed 

       20    designs for trademark registration to accompany our COHIBA word 

       21    mark," and then you describe the two designs.  "One is indian 

       22    head imposed on a tobacco of leaf against a polka dot 

       23    background and, 2, indian head imposed on a polka dot 

       24    background." 

       25             Do you see that? 
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        1    A.  Yes. 

        2    Q.  And then you state in the next paragraph "These designs and 

        3    the name COHIBA are being used throughout the world but not in 

        4    the United States by the Cuban tobacco monopoly, Cubatabaco. 

        5    We want to use them in the United States in conjunction with 

        6    our word mark COHIBA." 

        7             Do you see that? 

        8    A.  Yes. 

        9    Q.  Then if you turn to the second page, the attachment is a 

       10    photocopy of an actual label for the Cubatabaco COHIBA, 

       11    correct? 

       12    A.  Yes, it appears to be. 

       13    Q.  And it states on it "Tabaco Habanos, hecho in Cuba." 

       14    A.  Yes. 

       15    Q.  And on the leaf it says Cubatabaco, right? 

       16    A.  I believe so, yes. 

       17    Q.  And then if you turn -- excuse me, strike that. 

       18             It's fair to say that this label is not something 

       19    General Cigar created, is that right? 

       20    A.  I don't think it is.  It appears to be a label from the 

       21    Cuban COHIBA. 

       22    Q.  In fact, what you did is you had a Cubatabaco packaging and 

       23    you or someone in your office made a photocopy, is that 

       24    correct? 

       25    A.  Apparently so, yes. 
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        1    Q.  Either that or you sent Mr. Greenberg the actual original. 

        2    A.  I don't remember. 

        3    Q.  Then if you look at the third page, that is a somewhat 

        4    hard-to-read photocopy of the Cuban COHIBA 5 pack, is that 

        5    correct? 

        6    A.  Yes, it appears to be.  It says "5 coronas especiales," and 

        7    then it's hard to read the beginning of La Havana. 

        8    A.  Yes. 

        9    Q.  Again, this design is not something General Cigar created, 

       10    right? 

       11    A.  I believe that is right. 

       12    Q.  Now, if you would look at your direct testimony, paragraph 

       13    6, and if you look at the beginning of that, you say or you 

       14    testified "Sometime in 1989, I became involved on the legal 

       15    side of developing a new potential design for General Cigar to 

       16    use with its COHIBA word mark." 

       17             Do you see that testimony you gave? 

       18    A.  Yes. 

       19    Q.  By "developing a new potential design" you in fact meant 

       20    using the same design used by Cubatabaco for its COHIBA, is 

       21    that right? 

       22    A.  Yes, at first that was the intention of the company. 

       23    Q.  In response to your letter to Morgan & Finnegan of April 4, 

       24    '89, you received a letter back from Mr. Greenberg, right? 

       25    A.  I don't remember. 
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        1    Q.  Let me show you Plaintiff Exhibit 923, and if you would 

        2    also look at paragraph 9 of your direct testimony. 

        3             Looking at paragraph 9 of your testimony and also the 

        4    Plaintiff Exhibit 923, does that refresh your recollection that 

        5    you received a letter back from Mr. Greenberg in response to 

        6    your April 4 letter? 

        7    A.  Yes. 

        8    Q.  And in this April 20, '89 letter from Mr. Greenberg to you, 

        9    if you turn to the second paragraph, Morgan & Finnegan advised 

       10    you that "If the trademark in question enjoys a known 

       11    reputation within the United States, e.g. by virtue of American 

       12    purchasers encountering the mark when traveling abroad, then 

       13    Cubatabaco may be able to establish prior, superior rights in 

       14    that mark as to the United States even though they are not 

       15    selling or shipping cigars directly to the United States." 

       16             And then the letter cites the Maison Prunier case from 

       17    New York State and it states that a copy is enclosed. 

       18             Do you see that? 

       19    A.  Yes. 

       20    Q.  And then the next paragraph in the first sentence Morgan & 

       21    Finnegan further advised "Thus, if these marks enjoy such a 

       22    reputation in the U.S., there is a possibility that Cubatabaco 

       23    would successfully object to your use and/or registration in 

       24    the U.S." 

       25             Do you see that? 
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        1    A.  Yes. 

        2    Q.  You then learned from Mr. Greenberg in July '89 that 

        3    Cubatabaco had registered in the U.S. the trade dress that you 

        4    had wanted to use in conjunction with the COHIBA word mark, is 

        5    that correct? 

        6    A.  Yes. 

        7    Q.  And you told David Burgh and Edgar Cullman, Jr. that they 

        8    should not copy the Cuban COHIBA packaging design that you had 

        9    wanted to register, is that right? 

       10    A.  Yes. 

       11    Q.  And they were disappointed, correct? 

       12    A.  Yes. 

       13    Q.  You don't recall any discussion at this time about using a 

       14    different trade dress for a General Cigar COHIBA, is that 

       15    right? 

       16    A.  I don't recall specifically when those discussions took 

       17    place, no. 

       18             (Continued on next page) 

       19 

       20 

       21 

       22 

       23 

       24 

       25 
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        1    BY MR. GOLDSTEIN: 

        2    Q.  Two and a half years later, in December 1991, you told 

        3    General Cigar management again that they could not use the -- 

        4    strike the question. 

        5             Two and a half years later, in December 1991, you told 

        6    General Cigar management that they could not use the Cuban 

        7    COHIBA Indian head logo, is that right? 

        8    A.  I told them that they should not attempt to use the same 

        9    design marks that were registered by Cubatabaco. 

       10    Q.  And that included the Indian head? 

       11    A.  I believe it did, yes. 

       12    Q.  Let me show you Plaintiff's Exhibit 951.  That's a December 

       13    9, 1991 memo from you to Mr. Rano and Mr. McLoughlin, is that 

       14    correct? 

       15    A.  Yes. 

       16    Q.  Again, those are your initials over your name? 

       17    A.  Yes. 

       18    Q.  And you told Rano and McLoughlin, "It looks like we are out 

       19    of luck on the use of the Indian head design," is that right? 

       20    A.  Yes. 

       21    Q.  And you wrote that because they wanted to use that design 

       22    at that time, is that right? 

       23    A.  Yes. 

       24    Q.  And you also had an actual Cubatabaco COHIBA box in your 

       25    possession which you returned at that time to Mr. McLoughlin, 
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        1    right? 

        2    A.  That's what the memo says, yes. 

        3    Q.  And you have no reason to doubt that the memo's correct, 

        4    accurate? 

        5    A.  No, I don't. 

        6    Q.  And you don't have any memory of doing anything else in the 

        7    United States with COHIBA from July of 1989 to December of 

        8    1991, is that right? 

        9    A.  No, I don't have any specific recollection of doing 

       10    anything during that period with respect to COHIBA. 

       11    Q.  If we could go back then to the fall of 1992 and your trip 

       12    with Alfons Mayer to Cuba in November, that's the only time you 

       13    have been to Cuba, is that right? 

       14    A.  Yes. 

       15    Q.  And the dates you were there were November 1 through 

       16    November 8, 1992? 

       17    A.  Yes. 

       18    Q.  Alfons Mayer was the head of tobacco operations for General 

       19    Cigar, correct? 

       20    A.  Yes. 

       21    Q.  And he was an officer or vice president of the company? 

       22    A.  Yes. 

       23    Q.  He spoke Spanish fluently, right? 

       24    A.  Yes. 

       25    Q.  But you did not read or speak Spanish, is that right? 
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        1    A.  That's right. 

        2    Q.  And it's true that you were not authorized to negotiate 

        3    with any entities while you were in Cuba, correct? 

        4    A.  Yes, that's right. 

        5    Q.  And you were not given any instructions by General Cigar 

        6    with respect to COHIBA, correct? 

        7    A.  I don't recall specifically if I was or not. 

        8    Q.  According to your direct testimony, paragraph 18, and I'd 

        9    ask you to turn to that, you took notes of the events of each 

       10    day while you were in Cuba, is that right? 

       11    A.  Yes. 

       12    Q.  And you also testify on your direct, if you look at the 

       13    bottom of page 8 and over onto page 9:  "I have copies of some 

       14    of my notes; however, I do not know what happened to my other 

       15    notes from the trip."  Correct? 

       16    A.  Yes. 

       17    Q.  And then if you turn onto page 9, you state:  D82, 

       18    Defendant's Exhibit 82, is a true and accurate copy of one page 

       19    of these notes. 

       20             Do you see that? 

       21    A.  Yes. 

       22    Q.  Do you have any other pages of notes of your trip to Havana 

       23    in addition to the one page Defendant's Exhibit 82? 

       24    A.  I personally do not. 

       25    Q.  Do you know if General Cigar has any other pages of your 
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        1    notes? 

        2    A.  I don't know. 

        3    Q.  Pardon? 

        4    A.  I don't know. 

        5    Q.  Just for point of clarification, where you say, "I have 

        6    copies of some of my notes; however, I do not know what 

        7    happened to my other notes," by "some of my notes," the only 

        8    note that you're aware of that you still have a copy of is 

        9    DX82? 

       10    A.  I believe if that's what was produced that is all that was 

       11    found. 

       12    Q.  And by the statement "I have copies of some of my notes," 

       13    there are no other notes of Havana floating around, to your 

       14    knowledge? 

       15    A.  That's right, to my knowledge. 

       16    Q.  When you went to Cuba in November of 1992, you knew at that 

       17    time that Cigar Aficionado had described the Cuban COHIBA as 

       18    Fidel Castro's cigar and that it had been specially created for 

       19    him, correct? 

       20    A.  If that was in the Cigar Aficionado article, yes, then I 

       21    knew that. 

       22    Q.  Then you would have known that at that time? 

       23    A.  Yes. 

       24    Q.  And both from Cigar Aficionado and from your time in Cuba, 

       25    you learned that the Cubans held their COHIBA cigar in very 
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        1    high regard, is that right? 

        2    A.  Yes. 

        3    Q.  And you were also aware that they attached a special 

        4    importance to the cigar because of its association with Fidel 

        5    Castro, right? 

        6    A.  Yes, I believe that's what the article said.  I have no 

        7    reason to believe that is not true. 

        8    Q.  And in your time in Cuba you also became aware of that 

        9    fact, that the Cubans held the COHIBA -- the Cubans that you 

       10    met, the people in the tobacco industry, held the COHIBA in 

       11    high regard and special importance because of its affiliation 

       12    with Fidel Castro, isn't that right? 

       13    A.  I'm not sure I discussed that really with anybody while I 

       14    was in Cuba or not.  We were at an event launching some COHIBA 

       15    cigars, so it's very possible. 

       16    Q.  And they would in fact boast that they considered the cigar 

       17    to be the selection of the selection, is that right? 

       18    A.  I don't remember that being said specifically. 

       19    Q.  Let me ask you to turn to your deposition testimony, page 

       20    100, line 12 to line 19, and ask you to just read those lines. 

       21    A.  I'm sorry.  What page? 

       22    Q.  Page 100 -- my apologies.  I am giving you your deposition, 

       23    first volume, from June 8, 2000.  I ask you to look at page 

       24    100, lines 12 to 19. 

       25             Does that refresh your recollection that you recall 
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        1    hearing the Cubans boasting about the COHIBA cigar, that they 

        2    considered it the selection of the selection? 

        3    A.  Yes. 

        4    Q.  And looking also at the prior lines, does that refresh your 

        5    recollection that you learned that the Cubans attached a 

        6    special importance to the cigar because of its association with 

        7    Fidel Castro? 

        8    A.  I said I think so.  Yes. 

        9    Q.  You wrote two memos two to three weeks after your trip to 

       10    Cuba, is that correct? 

       11    A.  I wrote a lot of memos after my trip to Cuba.  Which memos 

       12    are you referring to? 

       13    Q.  Regarding the trip to Cuba.  A memo dated November 20 and a 

       14    memo dated November 25, is that correct? 

       15    A.  I don't remember the dates.  Could you show me the memos? 

       16    Q.  We will get to the memos. 

       17             You don't remember sitting here today what the dates 

       18    were, but you have testified on your direct testimony regarding 

       19    those dates, correct?  And Alfons Mayer also wrote two memos, 

       20    one in his name and one in both of your names, correct?  Do you 

       21    recall that? 

       22    A.  Yes, I do. 

       23    Q.  If you look at your, from your exhibits, DX87, I think it 

       24    is in your first volume, although that memo states it is from 

       25    Alfons Mayer and Ron Milstein, in fact Mayer wrote that memo, 
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        1    correct? 

        2    A.  I believe I helped him with it or reviewed it before it was 

        3    sent. 

        4    Q.  Pardon? 

        5    A.  I believe I reviewed the memo with him before he sent it. 

        6    Q.  But that is in fact -- he wrote that in fact, is that 

        7    right? 

        8    A.  Yes, it is on his -- it says it is from both of us.  I 

        9    believe he did write it, but I did help him with it and 

       10    reviewed it. 

       11    Q.  There is nothing in that memo that is from you, is that 

       12    right? 

       13    A.  I don't remember if I suggested that he put something in or 

       14    not on this memo. 

       15    Q.  And if you look at Defendant's Exhibit 84, the memo that is 

       16    in Mr. Mayer's name alone, you have no recollection of seeing 

       17    or discussing in 1992 that memo, the one that is in his name 

       18    alone, is that correct? 

       19    A.  I don't remember when I saw that. 

       20    Q.  You read those four memos prior to your first deposition in 

       21    this case, is that correct? 

       22    A.  I believe that's correct. 

       23    Q.  And you also read them in preparing for your written direct 

       24    testimony for this trial? 

       25    A.  Yes, I did. 
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        1    Q.  And you also read them in preparing to testify today? 

        2    A.  Some of them, yes. 

        3    Q.  You don't know why you waited until November 20 and 

        4    November 25 to write the two memos that you did write, 

        5    Defendant's Exhibits 88 and 89, is that correct? 

        6    A.  No.  I don't remember. 

        7    Q.  You don't remember why you waited that long? 

        8    A.  I don't think it was a long time to wait.  But no, I don't 

        9    remember. 

       10    Q.  According to your direct testimony you attended a breakfast 

       11    meeting in Havana with Francisco Padron of Cubatabaco and 

       12    Alfons Mayer on November 3, 1992, is that correct? 

       13    A.  Yes. 

       14    Q.  And you recall that most of the conversation was in Spanish 

       15    between Padron and Mayer, correct? 

       16    A.  Yes. 

       17    Q.  And nobody translated at that breakfast, right? 

       18    A.  That's right. 

       19    Q.  And you were not able to understand what was being said in 

       20    Spanish, is that right? 

       21    A.  That's correct. 

       22    Q.  And you have no recollection of how well Mr. Padron spoke 

       23    English, right? 

       24    A.  I remember he spoke well enough for me to understand him. 

       25    Q.  If you look at your deposition, 109, 24, to 110, 2. 
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        1             THE COURT:  We are going to hold up just a second, 

        2    Mr. Goldstein. 

        3             (Pause) 

        4    BY MR. GOLDSTEIN: 

        5    Q.  Mr. Milstein, if I could return, if you would look at your 

        6    deposition from June 8, 2000, 109, line 24, to 110, line 2, the 

        7    question:  "Do you recall how Mr. Padron's English was," and 

        8    the answer, "I don't." 

        9             Do you see that question and answer? 

       10    A.  Yes. 

       11    Q.  Was your answer to that question accurate and truthful at 

       12    the time? 

       13    A.  Yes. 

       14    Q.  If you could pull your, I guess you are going to need to 

       15    use both exhibit binders.  Just for clarification, I was 

       16    referring to four memos.  D87, DX84, that's a memo from 

       17    Mr. Mayer to Mr. Burgh dated November 16, 1982, correct? 

       18    A.  Yes. 

       19    Q.  And I had asked you if you recalled seeing that memo and in 

       20    your deposition you had testified that you don't remember.  In 

       21    your direct testimony, paragraph 22, you state that, "I 

       22    reviewed the final copy before it was sent." 

       23             Is that correct? 

       24    A.  Yes. 

       25    Q.  And is it your testimony here today that you did in fact 
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        1    review the one in Mr. Mayer's name alone before it was sent to, 

        2    circulated to General Cigar? 

        3    A.  Yes. 

        4    Q.  And then D87, that's the memo prepared by Mr. Mayer that's 

        5    in both of your names, Alfons Mayer and Ron Milstein, and 

        6    that's dated November 17, 1992, is that correct? 

        7    A.  Yes. 

        8    Q.  And then in the next binder, Defendant's Exhibit 88, that's 

        9    the November 25, 1992 memo from you to Mr. Burgh, is that 

       10    right? 

       11    A.  Yes. 

       12    Q.  And then Defendant's Exhibit 89 is a redacted memo from you 

       13    to Mr. Burgh dated November 20, 1992, is that correct? 

       14    A.  Yes. 

       15    Q.  And so when I was talking about the four memos, these are 

       16    the four memos that you recall being prepared by you and Mayer 

       17    from your trip to Havana? 

       18    A.  Yes. 

       19    Q.  After the meeting that you had with Alfons Mayer and Padron 

       20    of Cubatabaco, Mayer told you in English what Padron had said 

       21    in Spanish, is that right? 

       22    A.  We discussed what he had said, yes. 

       23    Q.  And what you know about what he said in Spanish is what 

       24    Mr. Mayer told you, right? 

       25    A.  Yes. 
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        1    Q.  And you took notes based on what Mr. Mayer told you 

        2    Mr. Padron had said to Mr. Mayer in Spanish, right? 

        3    A.  I'm not sure if I did. 

        4    Q.  You're not sure if you took notes of that or not? 

        5    A.  No. 

        6    Q.  Whatever you wrote in your November 25, 1992 memo, 

        7    Defendant's Exhibit 88, about what was said at the meeting in 

        8    Spanish, then, is based on what Mayer told you, is that right? 

        9    A.  Could you tell me what you are referring to in that memo? 

       10    Q.  I'm not referring to anything.  I'm asking you if anything 

       11    you wrote in the memo that Mr. Padron has said in Spanish is 

       12    based on what Mr. Mayer told you he had said.  Is that right? 

       13    A.  Yes. 

       14    Q.  And in fact, if you look at the memo, Defendant's Exhibit 

       15    88, and turn to page 7, it doesn't really have a page 7, but it 

       16    is GC5970, the statement in your memo that Padron said that 

       17    companies that have marks would have to give the marks back to 

       18    Cubatabaco and get distributor rights only was based on what 

       19    Mayer told you Padron had said to Mayer in Spanish, correct? 

       20    A.  I don't remember.  He spoke to me in English, so I don't 

       21    remember if that was something he said to me in English or 

       22    something he said to Alfons in Spanish that Alfons told me 

       23    about later. 

       24    Q.  Let me ask you then to look at your deposition testimony, 

       25    page 138, line 5, through 139, line 2, and I am particularly 
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        1    focusing on the part of your answer that is at 138, 23, to 139, 

        2    2. 

        3             MR. KIRBY:  Counsel, can I inquire -- your Honor, may 

        4    I inquire as to whether this is impeachment or refreshing 

        5    recollection? 

        6             MR. GOLDSTEIN:  It is refreshing.  I think he said he 

        7    didn't remember and I am asking him to look at it. 

        8    Q.  Does that refresh your recollection that the part in your 

        9    memo that the companies that have the marks would have to give 

       10    those marks back to Cubatabaco and that kind of discussion was 

       11    with Mayer in Spanish? 

       12    A.  I think, yes. 

       13    Q.  None of the four memos make any mention of COHIBA being 

       14    discussed at this meeting with Padron, is that right? 

       15    A.  I am going to have to look at each of the memos.  I don't 

       16    remember. 

       17    Q.  The memos, I guess in lawyer's terms, speak for themselves, 

       18    is that right? 

       19    A.  That is right. 

       20    Q.  And if there is no mention of COHIBA in them, then there is 

       21    no mention of COHIBA in them? 

       22    A.  That's right. 

       23    Q.  In terms of discussions with Padron, correct? 

       24    A.  That's right. 

       25    Q.  In your direct testimony, if you look at paragraph 23, and 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1213 

             36IHEMP2                 Milstein - cross 

        1    towards the bottom of page 10, I guess the last line on page 

        2    10, you quote from your memo in your testimony and in the quote 

        3    you say Padron made it very clear that trademarks are not 

        4    important, correct? 

        5    A.  Yes. 

        6    Q.  Now, you had asked Padron specifically about an ongoing 

        7    dispute over brand names that Cubatabaco was having with 

        8    Tobacolera, the Spanish tobacco monopoly, correct? 

        9    A.  I think it came up in that context, yes. 

       10    Q.  And his answer was specifically in the context of that 

       11    dispute with Tobacolera, not in relation to post-embargo sales 

       12    in the U.S. market, isn't that right? 

       13    A.  I indicate that he said that any companies that have marks 

       14    would have to sell the marks back to Cubatabaco and get 

       15    distributorship rights only or else Cubatabaco will sell the 

       16    cigars under a new name, and I indicate I thought that was 

       17    directed at General Cigar and that would have been in the 

       18    context of post-embargo activity. 

       19    Q.  And I am focusing on the statement that Padron made it very 

       20    clear that trademarks are not important, and that statement was 

       21    in the context of an ongoing dispute with Tobacolera that you 

       22    had raised and not in the context of post-embargo sales, isn't 

       23    that correct? 

       24    A.  I'm not sure.  There was one conversation.  I just don't 

       25    know if that comment was directed specifically at the 
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        1    Tobacolera conversation or in general at the things that we 

        2    were discussing. 

        3    Q.  Sitting here today you can't say one way or another? 

        4    A.  That's right. 

        5    Q.  In the context of your question about the Tobacolera 

        6    dispute over brand names, Padron stated that if Cubatabaco lost 

        7    the marks they could still sell their cigars because only 

        8    Cubatabaco has the Habanos, the Cuban tobacco, in the Cuban 

        9    cigars, correct? 

       10    A.  Yes. 

       11    Q.  And you understood at the time that Padron was in a dispute 

       12    with Tobacolera, his biggest trading partner, over the brand 

       13    names Montecristo and H. Upmann, right? 

       14    A.  Yes. 

       15    Q.  And you understood that Cubatabaco, despite its economic 

       16    problems which you talk about in your memo and the economic 

       17    problems in Cuba after the collapse of the Soviet Union, was in 

       18    fact litigating against Tobacolera over these brand names, 

       19    isn't that right? 

       20    A.  Yes, I believe -- I'm not sure if the litigation was still 

       21    active at that point or it just ended, but yes, they were 

       22    litigating with Tobacolera. 

       23    Q.  And that dispute was a very hot issue at the conference, 

       24    correct? 

       25    A.  Yes. 
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        1    Q.  And you recognized that Padron was talking defensively 

        2    given that he was in a trademark dispute over these important 

        3    brand names with Tobacolera, his largest trading partner? 

        4    A.  I'm not sure I would characterize it as defensively.  That 

        5    was his position, he was stating it to us. 

        6    Q.  Let me ask you to look at your deposition testimony.  Page 

        7    140, the first volume, line 15, to 141, line 4. 

        8    A.  What line? 

        9    Q.  140, line 15, over to 141, line 4. 

       10             MR. KIRBY:  Counsel, is this to refresh his 

       11    recollection? 

       12             MR. GOLDSTEIN:  Yes.  I could do it for impeachment if 

       13    you want.  We will do it for impeachment.  That's fine. 

       14             Put it up. 

       15             MR. KIRBY:  Your Honor, if it is designed for 

       16    impeachment, I object because it doesn't impeach. 

       17             MR. GOLDSTEIN:  I think it does.  I am willing to have 

       18    him read it, but if Mr. Kirby wants me to read it, that's fine. 

       19             MR. KIRBY:  Your Honor, the answer he gives -- 

       20             THE COURT:  No, I understand. 

       21             MR. KIRBY:  Counsel wants to take two words out of the 

       22    sentence, the answer.  The whole answer basically recapitulates 

       23    exactly what he said here. 

       24             THE COURT:  Well, I think it is appropriate if you 

       25    believe it will refresh his recollection. 
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        1    Q.  Have you read the passage? 

        2    A.  Yes. 

        3    Q.  Does that refresh your recollection that your understanding 

        4    was that he was speaking defensively in light of his ongoing 

        5    dispute with his biggest trading partner over the brand names? 

        6    A.  I said I may be talking a little bit defensively because he 

        7    was in a bit of a dispute with his big trading partner on those 

        8    brand names.  So he might have been speaking a little bit 

        9    defensively. 

       10    Q.  That was your understanding at that meeting, is that 

       11    correct? 

       12    A.  That was my understanding at the time I gave my deposition, 

       13    yes. 

       14    Q.  And as an attorney, you also recognize that the fact that 

       15    Cubatabaco was in this dispute over brand names with Tobacolera 

       16    demonstrated that Cubatabaco in fact did attach importance to 

       17    brand names, correct? 

       18    A.  That's not what he told me.  I'm not really aware nor was I 

       19    aware then of the legal issues involved in their case with 

       20    Tobacolera so I don't know if I can answer that question. 

       21    Q.  But in fact, in your memo you talk about how this was a hot 

       22    issue and that you were interested in it and that you raised 

       23    it, you were interested in what Cubatabaco was doing, correct? 

       24    A.  I was interested in the outcome of the lawsuit, yes. 

       25    Q.  And you were aware that Cubatabaco was in fact successful 
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        1    in stopping Tobacolera from using certain Cuban cigar brand 

        2    names in Spain, isn't that right? 

        3    A.  I don't remember how that was resolved in the end. 

        4    Q.  You don't remember now? 

        5    A.  Right. 

        6    Q.  If you would look at your deposition, 162, lines 4 to 13. 

        7    Does that refresh your recollection that you became aware that 

        8    Cubatabaco had been successful in stopping Tobacolera from 

        9    using certain of its trademarks in Spain? 

       10    A.  For a time is what I said.  Again, I'm not positive how 

       11    that came out in the end, with appeals and all of that. 

       12    Q.  And you were also aware at that time in 1992, end of 1992, 

       13    that Cubatabaco had done business around the world, excluding 

       14    the United States, through their well-known brands when they 

       15    were not prohibited by trademark law, correct? 

       16    A.  Can you restate that, please, or state it again? 

       17    Q.  I can. 

       18             You are also aware at that time that Cubatabaco had 

       19    done business around the world outside the United States with 

       20    pre-revolution brands such as Partagus, Montecristo and H. 

       21    Upmann and also the post-revolution brand COHIBA, isn't that 

       22    right? 

       23    A.  Yes. 

       24             THE COURT:  Give me a short break. 

       25             (Recess) 
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        1             THE COURT:  I apologize, ladies and gentlemen, for 

        2    these interruptions, but it is all your fault anyhow. 

        3             We are ready. 

        4    BY MR. GOLDSTEIN: 

        5    Q.  If you would also look at Defendant's Exhibit 88, your 

        6    November 25 memo, that same page about the breakfast meeting 

        7    with Padron.  In the middle -- you also quote this in your 

        8    direct testimony -- "he," meaning Padron, "said Havana will 

        9    sell cigars no matter what name they have." 

       10             It is true that whatever name they had, in fact, 

       11    Cubatabaco would still have the Cuban cigars and Cuban tobacco, 

       12    correct? 

       13    A.  I'm sorry.  I don't understand your question. 

       14             MR. KIRBY:  Your Honor, I object.  The reason you 

       15    can't understand it is because it is an argument, not a 

       16    question. 

       17             THE COURT:  Sustained. 

       18    Q.  In your memo you say that Padron said Havana will sell 

       19    cigars no matter what name they have, correct? 

       20    A.  Yes. 

       21    Q.  And you understood that there would still be a world demand 

       22    for Cuban cigars even if they couldn't be called Partagus or 

       23    Montecristo, correct? 

       24    A.  Yes, I assume that's correct. 

       25    Q.  The memo that we're looking at, DX88, if you would turn to 
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        1    the first page dated November 25, 1992, you state in the 

        2    beginning of it:  "Enclosed find my report on my trip to Cuba. 

        3    It may sound like my sixth grade report on my summer vacation, 

        4    but I thought it would be helpful to recap events before they 

        5    flee my memory forever." 

        6             Do you see that? 

        7    A.  Yes. 

        8    Q.  And in fact, the purpose of this report was to make sure 

        9    that you captured your memory before it fled and to make sure 

       10    that you had remembered correctly everything you wanted to 

       11    communicate to Mr. Burgh about that trip, isn't that correct? 

       12    A.  Yes. 

       13    Q.  And the memo covers your trip in 14 pages, correct? 

       14    A.  Yes. 

       15    Q.  And it covers your activities day by day, right? 

       16    A.  Yes.  I believe it was chronological. 

       17    Q.  And it talks about who you met with, where you met with, 

       18    where you met them and who you talked to, right? 

       19    A.  Yes, it does. 

       20    Q.  And it describes the presentations that were given at the 

       21    conference? 

       22    A.  Some of them, I believe, yes. 

       23    Q.  And you go into some detail about where you traveled and 

       24    what you saw and who you met with on those travels, correct? 

       25    A.  Yes. 
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        1    Q.  And the reason you created DX88 in this travel log style is 

        2    because that is how you kept your notes while you were in Cuba, 

        3    right? 

        4    A.  Yes. 

        5    Q.  And then you wrote up this memo on November 25 based on 

        6    both your notes and your memory, is that right? 

        7    A.  Yes. 

        8    Q.  And except for one page, those notes no longer exist, 

        9    correct? 

       10    A.  I believe that's correct. 

       11    Q.  While you were down in Havana for this 500th anniversary, 

       12    Cubatabaco launched a new line of COHIBA cigars, right? 

       13    A.  Yes. 

       14    Q.  And that was called the Linea 1492 or the 1492 line? 

       15    A.  Siglo. 

       16    Q.  COHIBA Siglo, which is Spanish for century, and there were 

       17    one through five, one for each century since Columbus, is that 

       18    right? 

       19    A.  Yes. 

       20    Q.  And you believe that you met Garrido of Cubatabaco during 

       21    the COHIBA Siglo launch, is that right? 

       22    A.  Yes. 

       23    Q.  The only mention of COHIBA in your 14-page memo is in 

       24    connection with the COHIBA Siglo launch on November 5, correct? 

       25             If you look at DX88, page 10 over to page 11, 10 is 
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        1    the date and 11 is the discussion of the COHIBA Siglo launch, 

        2    do you see that? 

        3    A.  What is the Bates number? 

        4    Q.  5973 is November 5, and then November 5 carries over to 

        5    5974. 

        6    A.  Yes. 

        7    Q.  And that's the only mention of COHIBA in the 14-page memo, 

        8    correct? 

        9    A.  I don't know.  I haven't looked at it that closely before, 

       10    that specific mention.  If that is all there is in there, that 

       11    is all there is. 

       12    Q.  You describe the launch, and in the top paragraph at 

       13    GC5974, and if you look at that top paragraph, "We went back to 

       14    the hotel for another trip to old Havana and the launching of 

       15    the COHIBA Siglo line.  Five cigar sizes, one for each century 

       16    since Columbus.  Padron gave a speech.  Many journalists 

       17    attended the launching.  The marketing display for the cigars 

       18    was impressive.  So were the women handing them out." 

       19             Do you see that in your memo? 

       20    A.  Yes. 

       21    Q.  There is no mention of meeting Garrido there, is there? 

       22    A.  No, there is not. 

       23    Q.  And there is no mention in the 14-page memo of meeting 

       24    Garrido anywhere, is that right? 

       25    A.  I believe that's correct. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1222 

             36IHEMP2                 Milstein - cross 

        1    Q.  You don't know why you don't mention this meeting with 

        2    Garrido in your 14-page memo to David Burgh, do you? 

        3    A.  I think I wrote a specific memo to David Burgh on COHIBA, 

        4    the legal issues surrounding COHIBA, and it was in that memo. 

        5    Q.  But you didn't make any mention of it in this memo about 

        6    the COHIBA launch or your travels in Cuba, correct? 

        7    A.  That's correct.  This was not the kind of memo that I would 

        8    have necessarily put those kinds of details in.  This was more 

        9    a narrative of our trip. 

       10    Q.  You included in the memo, based on your notes and memory, 

       11    that at the COHIBA Siglo launch Padron had given a speech, that 

       12    the marketing display and the women were impressive, and that 

       13    many journalists attended the launching, correct? 

       14    A.  Yes. 

       15    Q.  But you left out that at this event Garrido had given up 

       16    Cubatabaco's rights in the U.S. to Fidel Castro's cigar, 

       17    correct? 

       18    A.  I wouldn't characterize it giving up rights that he didn't 

       19    have.  This was not the kind of memo that I felt should have 

       20    that kind of information in it.  This was more of a narrative 

       21    of what we did on the trip generally, with more of a sixth 

       22    grade summer report type of feel.  I did a memo specifically 

       23    about legal issues that I thought were important to David 

       24    Burgh. 

       25    Q.  And this memo discusses your meetings with Padron, right, 
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        1    that went to David Burgh? 

        2    A.  Yes, it does. 

        3    Q.  Including the issues about the importance of trademarks to 

        4    Cubatabaco, correct? 

        5    A.  Yes, it does.  I believe there is another memo I wrote to 

        6    David Burgh that is more explicit on that topic as well. 

        7    Q.  You believe that you spoke to Garrido very informally in an 

        8    outdoor plaza in the evening during the COHIBA Siglo launch 

        9    celebration, is that right? 

       10    A.  Yes, I spoke to him there. 

       11    Q.  And the total conversation, your recollection, was five to 

       12    ten minutes, is that right? 

       13    A.  Yes. 

       14    Q.  And this was an outdoor event with lots of journalists and 

       15    hundreds of people attending? 

       16    A.  Yes. 

       17    Q.  And the COHIBA Siglo launch was in fact a social event, 

       18    correct? 

       19    A.  For some people I'm sure it was.  It was also a business 

       20    event for some people. 

       21    Q.  And the meeting with Garrido was very much a social, 

       22    friendly sort of chat, isn't that correct? 

       23    A.  I spoke to him about business issues.  So to the extent 

       24    that there were issues discussed relating to business, it was 

       25    also more than just a social conversation. 
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        1    Q.  Let me ask you to look at your first deposition, lines 149, 

        2    23, to line 154 -- page 150, line 4. 

        3    A.  I'm sorry.  150, line 4, did you say? 

        4    Q.  From 149, line 23, to page 150, line 4. 

        5    A.  Right. 

        6    Q.  And the question was:  "Was the COHIBA launch very much a 

        7    social event?" 

        8             The answer:  "Yes, and this meeting was very much a 

        9    social meeting in that it was a friendly sort of a chat rather 

       10    than us sitting down around a conference table." 

       11             Correct? 

       12    A.  Yes. 

       13    Q.  People were drinking at this party, correct? 

       14    A.  Yes. 

       15    Q.  And you had probably been drinking as well, correct? 

       16    A.  I don't remember.  As I said in my deposition -- 

       17    Q.  You had probably had a couple of mojitos, the Cuban rum 

       18    drink, isn't that right? 

       19    A.  I don't think that's right.  I was sick on that trip and I 

       20    was drinking mostly Coke.  So I don't remember. 

       21    Q.  You don't recall whether you were drinking or not, isn't 

       22    that right? 

       23    A.  I most likely was not drinking, but I don't specifically 

       24    remember if I had a drink. 

       25    Q.  And you don't know if Garrido had been drinking at this 
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        1    outdoor social event celebrating the launch of the new COHIBA 

        2    line, is that right? 

        3    A.  No, I don't know whether he was or not. 

        4    Q.  And to your knowledge, this conversation with Garrido was 

        5    not a pre-planned event, correct? 

        6    A.  To my knowledge, it was not. 

        7    Q.  And you have no idea whether Cubatabaco or the Cuban 

        8    government had authorized this chat between you and Garrido, 

        9    correct? 

       10    A.  I don't know. 

       11    Q.  And he did not tell you whether he was authorized to speak 

       12    for Cubatabaco concerning the United States' rights to Cuban 

       13    cigar brands, correct? 

       14    A.  He didn't tell me specifically.  I assume that he was. 

       15    Q.  And you did not query whether he had that authority, right? 

       16    A.  No, I did not. 

       17    Q.  And he never said to you he was speaking on behalf of 

       18    Cubatabaco, isn't that correct? 

       19    A.  He never said that to me.  He never said that he wasn't. 

       20    He was an official with Cubatabaco.  I had asked him a question 

       21    relating to Cubatabaco's business.  He gave me a response.  I 

       22    assumed he was speaking for Cubatabaco. 

       23    Q.  You don't even remember whether Garrido spoke to you in 

       24    English or Spanish, isn't that true? 

       25    A.  I'm not sure. 
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        1    Q.  And it's possible that a woman from Cubatabaco introduced 

        2    you to Garrido, but in fact you don't recall that either, isn't 

        3    that correct? 

        4    A.  I don't recall specifically.  It was a woman.  I believe 

        5    she was with Cubatabaco, the legal department. 

        6    Q.  She might not have been there at all, you're just 

        7    speculating? 

        8             MR. KIRBY:  Excuse me a second.  Can I hear the last 

        9    answer because I want to make sure the reporter got it.  I'm 

       10    not sure I got it. 

       11             THE COURT:  Yes. 

       12             (Record read). 

       13             MR. KIRBY:  Thank you.  You did get it.  Thank you 

       14    very much. 

       15    Q.  She might not have been there at all, you're just 

       16    speculating that she had something to do with your conversation 

       17    with Garrido, isn't that correct? 

       18    A.  No, I'm pretty sure -- I'm sure I was introduced to him by 

       19    a woman.  I'm almost positive it was the woman from 

       20    Cubatabaco's legal department.  But I just can't be positively 

       21    sure. 

       22    Q.  Let me ask you to look at your deposition testimony, page 

       23    147, lines 13 to 22. 

       24             MR. KIRBY:  Your Honor, may I inquire again as to 

       25    whether this is impeachment -- 
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        1             MR. GOLDSTEIN:  It is to refresh his recollection. 

        2             MR. KIRBY:  If you want to refresh his recollection, 

        3    perhaps you want to have him read page 146, beginning at line 

        4    14, when he discusses the introduction. 

        5             MR. GOLDSTEIN:  I thought that was for redirect. 

        6             THE COURT:  Show it to him. 

        7    Q.  Could you look at page 147, line 13, to 147, line 22. 

        8    A.  Yes. 

        9    Q.  Does that refresh your recollection that it is possible she 

       10    had something to do with your conversation and you don't really 

       11    remember beyond that? 

       12    A.  I believe she did, yes. 

       13    Q.  And in fact, you don't remember whether anyone else was 

       14    present other than you and Garrido, isn't that correct? 

       15    A.  I don't think there was anybody else present when I was 

       16    discussing it with him, which is why I -- 

       17    Q.  And you have no recollection of this woman who possibly 

       18    introduced you to Garrido translating the conversation, 

       19    correct? 

       20    A.  I have no recollection that she translated it. 

       21    Q.  And your memo, you don't have any memos that mention this 

       22    woman, right? 

       23    A.  I don't remember. 

       24    Q.  And your recollection is that the person who you spoke with 

       25    at the COHIBA Siglo launch, Garrido, did not give a 
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        1    presentation at the conference, is that correct? 

        2    A.  I'm not sure if he did or not. 

        3    Q.  You did not ask Francisco Padron, the president of 

        4    Cubatabaco, to acknowledge General Cigar's ownership of the 

        5    COHIBA mark during your breakfast meeting, is that right? 

        6    A.  That's right. 

        7    Q.  And you did not make notes of this conversation with 

        8    Garrido, isn't that right? 

        9    A.  I don't know if I did when I went back to the hotel that 

       10    night or not. 

       11    Q.  You don't have any recollection of making notes of the 

       12    meeting with Garrido, correct? 

       13    A.  It was my practice to make notes of what happened during 

       14    the day.  I don't know.  I don't remember one way or the other. 

       15    Q.  To the extent you may have made notes, those notes no 

       16    longer exist, correct? 

       17    A.  I assume that's correct.  If you didn't get them and asked 

       18    for them, I assume they don't exist. 

       19    Q.  And you don't have any recollection of the notes ever 

       20    existing, isn't that right?  In other words, you don't have any 

       21    recollection of creating notes after the party, going back to 

       22    the hotel and making notes of your conversation, correct? 

       23    A.  Not specifically, except that was my practice. 

       24    Q.  And assuming you did have notes, you didn't think to save 

       25    them, did you? 
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        1    A.  I don't remember. 

        2    Q.  You never showed those notes to outside counsel, correct? 

        3    A.  I don't remember. 

        4    Q.  You know that 12 days after your November 20th memo, on 

        5    December 2, 1992, you got an opinion from trademark counsel in 

        6    which they stated that an acquiescence defense may be difficult 

        7    to prove based on oral remarks.  If possible, you should obtain 

        8    a similar written recognition by Cubatabaco of General Cigar's 

        9    U.S. rights to the COHIBA word mark. 

       10             You recall that, right? 

       11    A.  Yes. 

       12    Q.  And after getting that opinion, you didn't think to save 

       13    your contemporaneous notes of your meeting with Garrido, is 

       14    that right? 

       15    A.  I guess that's right.  I don't know how long those notes 

       16    were saved. 

       17             (Continued on next page) 

       18 

       19 

       20 

       21 

       22 

       23 

       24 

       25 
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        1    Q.  Does that suggest to you that you didn't save those notes 

        2    after getting that opinion from counsel; that in fact you 

        3    didn't have any notes of your conversations with Garrido? 

        4    A.  No. 

        5    Q.  You got the notes from counsel and you tossed them anyway? 

        6    A.  I don't remember what happened to the notes.  I don't know 

        7    if I tossed them, if they got tossed by somebody else, I just 

        8    don't remember. 

        9    Q.  Did you ask Garrido at that party to enter into a written 

       10    agreement acknowledging that General Cigar owned the rights to 

       11    COHIBA in the United States? 

       12    A.  No. 

       13    Q.  Your memo states that Garrido "acknowledged" General 

       14    Cigar's ownership of the COHIBA name in the U.S., correct? 

       15    A.  Yes. 

       16    Q.  The memo doesn't say what Garrido actually said to 

       17    acknowledge your rights, correct? 

       18    A.  I don't believe so. 

       19    Q.  Garrido didn't actually say General Cigar owns the name in 

       20    the U.S. and it would be free to sell the cigar under that 

       21    name, did he? 

       22    A.  It wasn't my intention to ask him whether or not he agreed 

       23    or not.  My intention was to talk to him about the trade dress 

       24    and I posited the hypothetical with the assumption that we 

       25    owned, General Cigar owned the mark in the United States.  He 
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        1    acknowledged that we did and they went on to talk about the 

        2    trade dress, which is really the point of the conversation. 

        3    Q.  The point of the conversation was the trade dress, right? 

        4    A.  Yes. 

        5    Q.  And you don't recall how he acknowledged your ownership of 

        6    the word mark, is that right? 

        7    A.  Not exactly but he did -- he acknowledged when I said "you 

        8    know we own the mark in the United States," he acknowledged 

        9    probably by saying yes or shaking his head yes. 

       10    Q.  You raised the topic of General Cigar's rights to the 

       11    COHIBA mark in the United States, is that right? 

       12    A.  No, I raised the topic -- I posited as an assumption or as 

       13    a statement that we own the mark and I posited a hypothetical 

       14    to him about using the trade dress. 

       15    Q.  You solicited that acknowledgement from him, correct? 

       16    A.  He acknowledged it.  I wasn't really soliciting an 

       17    acknowledgement.  I was stating a fact in order to make my 

       18    hypothetical about the trade dress. 

       19    Q.  You don't even recall the words you used in asserting your 

       20    claim to the mark in the U.S., do you? 

       21    A.  I believe I stated we own the mark.  You know we own the 

       22    mark in the United States. 

       23    Q.  Nothing in your memo refers to the words you used to 

       24    Garrido, is that correct? 

       25    A.  I don't know.  I have to look at it again. 
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        1    Q.  It's DX89. 

        2    A.  Ask the question again. 

        3    Q.  You do not recall the words you used in asserting your 

        4    claim to the mark in the U.S., do you? 

        5    A.  I did not put those words in the memo, no. 

        6    Q.  And you have no recollection of your conversation with 

        7    Garrido except from your memo dated November 20, '92, is that 

        8    correct? 

        9    A.  I believe I remember the conversation. 

       10    Q.  You remember the fact in the conversation? 

       11    A.  I believe I remember the conversation. 

       12    Q.  But you don't remember the words you used, is that right? 

       13    A.  The exact words, no, I don't remember. 

       14    Q.  In fact, you don't recall whether you told Garrido that 

       15    General Cigar owns the mark or has a registration for the mark 

       16    or registered the mark in the United States, isn't that 

       17    correct? 

       18    A.  I believe I told him that we owned the mark in the United 

       19    States. 

       20    Q.  That is what you believe sitting here today? 

       21    A.  That is right. 

       22    Q.  And at the time you don't know if Garrido understood you to 

       23    be stating the fact that General Cigar held the registration 

       24    for the mark or the legal conclusion that General Cigar owned 

       25    the mark, isn't that right? 
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        1    A.  I am not sure of the difference but I don't pretend to know 

        2    exactly what he was thinking. 

        3    Q.  You don't know the difference between having a registration 

        4    for the mark and owning the mark in the United States?  Is that 

        5    your testimony here? 

        6    A.  I believe if you have a registration for the mark in the 

        7    United States you own the mark in the United States.  I am not 

        8    sure I understand your distinction. 

        9    Q.  That is the idea you communicated to Mr. Garrido, correct? 

       10    A.  I believe what I said to him was "you know we own the mark 

       11    in the United States." 

       12    Q.  When you spoke to Garrido on November 5, '92, you were 

       13    aware that if General Cigar had abandoned its prior rights to 

       14    COHIBA through non-use, then in fact it did not own the mark at 

       15    that time, correct? 

       16    A.  I think that would be a legal conclusion that I might have 

       17    reached had a court held abandonment, yes. 

       18    Q.  And if by November 5, '92 General Cigar had abandoned the 

       19    mark through non-use, then your statement to Garrido that 

       20    General Cigar owned the rights to COHIBA in the U.S. was in 

       21    fact not true, isn't that correct? 

       22             MR. KIRBY:  Objection. 

       23             THE COURT:  Overruled. 

       24    A.  If a court had held that General Cigar had abandoned the 

       25    mark the registration was invalid and we could not own it in 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1234 

             36ISEMP3                 Milstein - cross 

        1    any other way by use or the common law or whatever other way we 

        2    are allowed to own it in this country, then that would be true. 

        3    Q.  And you don't recall today whether in response to whatever 

        4    you said to him he said, okay, or yes or si or nodded his head 

        5    or smiled or said nothing, isn't that true? 

        6    A.  I don't believe he said nothing.  I believe he acknowledged 

        7    it.  I believe he said yes, that is right, and then we talked 

        8    about the trade dress. 

        9    Q.  And you spoke to him in English, correct? 

       10    A.  Yes. 

       11    Q.  At this outdoor party did you tell Mr. Garrido that there 

       12    had been no sales of General Cigar's COHIBA in the United 

       13    States for the past 5 years? 

       14    A.  No. 

       15    Q.  Did you tell Garrido that General Cigar may have abandoned 

       16    its COHIBA mark by non-use over those 5 years? 

       17    A.  No, I didn't tell him that. 

       18    Q.  Did you tell Garrido that after 2 years of non-use there 

       19    was a presumption of abandonment under U.S. law? 

       20    A.  No. 

       21    Q.  Did you tell him that General Cigar was planning on filing 

       22    a new application for its COHIBA mark? 

       23    A.  No. 

       24    Q.  Did you tell Garrido that General Cigar was going to start 

       25    selling COHIBA cigars in the next few weeks after 5 years of no 
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        1    sales? 

        2    A.  I did not tell him that, no. 

        3    Q.  Did you tell him that General Cigar had created COHIBA 

        4    packaging designs that were virtually identical to packaging 

        5    used by Cubatabaco for its COHIBA? 

        6    A.  No, I had told him we were thinking about using their trade 

        7    dress. 

        8    Q.  Did you show him the design work that Cliff Bachner had 

        9    done for General Cigar in the fall of '92? 

       10    A.  No. 

       11    Q.  Did you show him the box design for COHIBA that General 

       12    Cigar was going to use on the Dunhill box in the next few 

       13    weeks? 

       14    A.  No. 

       15    Q.  Did you tell him whether the look of the General Cigar 

       16    COHIBA Dunhill box was similar to the look of the Cuban COHIBA 

       17    wooden box? 

       18    A.  No. 

       19    Q.  The 500th anniversary conference, the presentations 

       20    themselves took place in an indoor conference center, correct? 

       21    A.  Yes. 

       22    Q.  And that was a different place than the outdoor COHIBA 

       23    Siglo launch, correct? 

       24    A.  Yes. 

       25    Q.  Did you know that Alfonse Mayer testified on July 7, 2000, 
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        1    a month after your deposition, that you met the lawyer from 

        2    Cubatabaco at the conference center and talked to him there 

        3    walking down a corridor? 

        4    A.  No. 

        5    Q.  And that it was just you and the Cubatabaco lawyer walking 

        6    down the corridor? 

        7    A.  I wasn't aware he testified to that. 

        8    Q.  And did you know that that is the same place that Garrido 

        9    testified on June 6 before Mayer's testimony and before your 

       10    testimony that that is where he was introduced to the person 

       11    from General Cigar? 

       12    A.  No, I didn't know that. 

       13    Q.  You told Alfonse Mayer in Cuba about your conversation with 

       14    the Cubatabaco lawyer, correct? 

       15    A.  Yes. 

       16    Q.  And you have testified that Mayer wrote down what you told 

       17    him in a memo, Defendant Exhibit 84 dated November 16, '92, 

       18    correct?  If you look at your direct testimony, paragraph 22. 

       19    A.  Yes. 

       20    Q.  And your testimony is that his memo is an accurate summary 

       21    of your conversation with Garrido, correct? 

       22    A.  Yes. 

       23    Q.  And your direct testimony is that you in fact reviewed a 

       24    final copy of that memo before it was distributed, right? 

       25    A.  Yes. 
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        1    Q.  If you turn to the second page of that memo under I think a 

        2    heading D, DX84-2, the second page, and Mayer writes that 

        3    Cubatabaco, they basically had no legal objection, in parens, 

        4    (at this time) to use COHIBA name but would severely object to 

        5    use the design and colors of the COHIBA brand and would legally 

        6    fight it via an international route. 

        7             You recall then reviewing that in his memo, correct? 

        8    A.  Not specifically, but I did review the memo. 

        9    Q.  Your memo doesn't say anything about at this time, does it? 

       10    A.  No. 

       11    Q.  But Mayer's accurate summary of what you told Mayer does 

       12    say that, correct? 

       13    A.  This memo does say that, yes. 

       14    Q.  And your testimony is you reviewed it and it's an accurate 

       15    summary of what you told Mayer, correct? 

       16    A.  I believe it is accurate. 

       17    Q.  That is your direct testimony to this court, correct? 

       18    A.  Yes, I believe the memo is accurate.  I am trying to 

       19    understand what he meant by "at this time."  I believe this was 

       20    a reference to pre-embargo or rather during the embargo and 

       21    post embargo. 

       22    Q.  What Mayer wrote is what you told him, right?  That is your 

       23    testimony. 

       24    A.  I believe this accurately summarizes my conversation with 

       25    Alfonse. 
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        1    Q.  Your memo, if you go back to DX89, says I met with Garrido, 

        2    correct? 

        3    A.  Yes. 

        4    Q.  Nowhere does your memo state that this meeting was actually 

        5    a formal social chat at an outdoor evening party with hundreds 

        6    of people where people were drinking, correct? 

        7    A.  That is right. 

        8    Q.  And you never told outside counsel about the circumstances 

        9    of this so-called meeting, correct? 

       10    A.  I don't know if I did or not. 

       11    Q.  In fact, you don't remember telling anyone orally about 

       12    your meeting with Garrido after you got back from Cuba, 

       13    correct? 

       14    A.  I don't remember specifically if I did or not.  Although I 

       15    am sure I did in discussing the matter I would have mentioned 

       16    that I met this person because we had discussions about that 

       17    meeting.  I just don't remember specifically who or when. 

       18    Q.  If you look at the one page of your notes that General 

       19    Cigar did produce, the one page of your notes that have been 

       20    produced in this litigation, DX82.  You don't know actually 

       21    when you wrote those notes, is that correct? 

       22    A.  That is right. 

       23    Q.  You believe these notes are from either your conversation 

       24    with Garrido or your conversation with Padron in Havana, is 

       25    that right? 
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        1    A.  I don't remember. 

        2    Q.  There is no date on the notes, right? 

        3    A.  That is right. 

        4    Q.  And there is no place indicating where this occurred, 

        5    correct? 

        6    A.  When you say this, what do you mean? 

        7    Q.  The notes, DX82.  I can't tell from this the date you wrote 

        8    this, right? 

        9    A.  That is right. 

       10    Q.  Or who you were speaking with, correct? 

       11    A.  If I was speaking with anybody, yes. 

       12    Q.  You are not sure if you were even speaking with anybody. 

       13    You are not sure if these notes are even from speaking to 

       14    anyone, correct? 

       15    A.  Well, there is quotes around some of the language so, yeah, 

       16    I think I am quoting somebody.  I am not sure whether or not 

       17    it's a discussion or maybe it was taken out of a presentation 

       18    during the meeting.  I just don't remember. 

       19    Q.  There is no mention of COHIBA, right? 

       20    A.  That is right. 

       21    Q.  And there is no mention of Garrido acknowledging that you 

       22    owned the COHIBA mark, right? 

       23    A.  That is right. 

       24    Q.  Now, in your direct testimony you say that these notes are 

       25    from your conversation with Padron but in fact you don't 
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        1    remember that, isn't that correct? 

        2    A.  I am not sure.  I believe that is Padron's quotes, so some 

        3    of that memo certainly quotes Padron from my memory. 

        4    Q.  You didn't take notes while you were having breakfast with 

        5    Padron, right? 

        6    A.  No. 

        7    Q.  And Padron didn't give this kind of legal detail, correct, 

        8    about 1981 beginning enforcement and having Havana's first case 

        9    in 1986 and over 50 brands having been withdrawn from the 

       10    market because of legal action, that didn't come from Padron, 

       11    did it? 

       12    A.  I am not sure. 

       13    Q.  And nothing in these notes are in your memo to Burgh, 

       14    Defendant Exhibit 88, regarding the Padron breakfast meeting, 

       15    correct? 

       16    A.  No, not in that memo. 

       17    Q.  And you say that the notes may have been from a 

       18    presentation at the conference, correct? 

       19    A.  I am sorry, could you read that question back again?  You 

       20    asked me whether this memo had any reference to my conversation 

       21    with Padron. 

       22             (Question read) 

       23    A.  I believe that this memo does have some reference to my 

       24    conversation with Padron if that was the question. 

       25    Q.  You had testified just a couple of minutes ago that you 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1241 

             36ISEMP3                 Milstein - cross 

        1    also took notes at the conferences, correct? 

        2    A.  Yes, I believe I did. 

        3    Q.  And do you recall that there was a presentation at the 

        4    conference on the Habanos denomination of origin? 

        5    A.  Not specifically but there were many presentations that 

        6    dealt with the word or the concept of Habanos as the important 

        7    selling point to the Cubans. 

        8    Q.  Let me ask you to take a look at Defendant Exhibit 87, 

        9    which is the memo from Mayer and Milstein to Burgh.  And if you 

       10    look at GC6453, which is towards the back, about the 8th page 

       11    in, and if you look at the bottom right, program and papers, 

       12    November 4, 9 a.m. 

       13    A.  Yes. 

       14    Q.  November 4, 9 a.m., the Habanos denomination of origin by 

       15    Mr. Adargelio Garrido of Cuba, Cubatabaco, looking at these 

       16    notes now do you now recall they were in fact from that 

       17    conference presentation of Mr. Garrido? 

       18    A.  No. 

       19    Q.  Sitting here today, can you testify that these notes are 

       20    from your breakfast meeting with Mr. Padron and not from 

       21    Garrido's presentation? 

       22    A.  I don't know for sure but the quotes I believe were Mr. 

       23    Padron's statement about the trademarks, the Habanos name, and 

       24    the use of the Habanos name. 

       25    Q.  This is the only page of your notes to survive from your 
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        1    trip to Cuba, is that correct? 

        2    A.  Again, I don't know if they weren't produced or if this was 

        3    all that was produced, then I assume this is all that survived. 

        4    Q.  You are aware of an opinion letter on COHIBA delivered by 

        5    Morgan & Finnegan on December 2, '92 after your return from 

        6    Cuba, correct? 

        7    A.  Yes. 

        8    Q.  And you are the person that asked them to prepare that 

        9    opinion, is that right? 

       10    A.  Yes. 

       11    Q.  Let me show you Plaintiff Exhibit 834, and the first page, 

       12    GCP 69, that is a memo from you to Mr. Cullman, Jr., Mr. Burgh, 

       13    and Mr. Rano dated December 4, '92, correct? 

       14    A.  Yes. 

       15    Q.  And the rest from the second page to the end is the letter 

       16    from Mr. Marcus and Mr. Greenberg to your attention dated 

       17    December blank 1992, correct? 

       18    A.  Yes. 

       19    Q.  And that letter is unsigned? 

       20    A.  That is right. 

       21    Q.  And the December Morgan & Finnegan opinion letter was never 

       22    signed, is that right? 

       23    A.  I believe that is correct. 

       24    Q.  And then the first page, the cover memo, you prepared based 

       25    on this opinion letter of outside counsel, correct? 
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        1    A.  Yes. 

        2    Q.  Again, that is your initials on the cover memo? 

        3    A.  Yes. 

        4    Q.  And you had asked for this legal opinion because General 

        5    Cigar was concerned both with the viability of the COHIBA mark 

        6    and also with the use of the Cuban trade dress in the context 

        7    of General Cigar's decision to commence use of the COHIBA mark, 

        8    isn't that right? 

        9    A.  Can you state that again please? 

       10    Q.  In asking for the legal opinion of outside counsel, you had 

       11    concerns both about the viability of General Cigar's rights to 

       12    the word mark and also questions about its rights to the trade 

       13    dress in the context of your decision to begin selling COHIBA 

       14    at the end of '92, correct? 

       15    A.  We had concerns about the viability of the registration and 

       16    in light of the imminent relaunch of the brand, yes, we had 

       17    some concerns about the trade dress issue. 

       18    Q.  And also about the word mark issue? 

       19    A.  About the registration, yes. 

       20    Q.  And you read the draft opinion letter carefully prior to 

       21    preparing your cover memo, right? 

       22    A.  Yes. 

       23    Q.  And you recall discussing the letter internally at General 

       24    Cigar after receiving it, right? 

       25    A.  Yes. 
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        1    Q.  And so you are aware that your attorneys had advised on 

        2    page 2 of the opinion letter, and if you look at the second 

        3    full paragraph, you are aware your attorneys had advised that 

        4    Cubatabaco could prevail in a lawsuit by establishing, "A, a 

        5    segment of the U.S. public associates the COHIBA mark with 

        6    Cubatabaco, or even an anonymous source of Cuban cigars; and, 

        7    B, this brand antedates General Cigar's use of the mark in the 

        8    ordinary course of trade." 

        9             Correct? 

       10    A.  That is what it says, yes. 

       11    Q.  You are aware of that at the time, that they had told you 

       12    that? 

       13    A.  Yes. 

       14    Q.  Before General Cigar obtained this opinion letter from 

       15    trademark counsel it had already started selling its COHIBA 

       16    cigars through Dunhill, correct? 

       17    A.  Yes, I believe that is right. 

       18    Q.  So before you got the legal opinion from outside counsel 

       19    the decision to launch a new COHIBA cigar through Dunhill had 

       20    already been made? 

       21    A.  Yes. 

       22    Q.  And the cigars had already been shipped? 

       23    A.  Yes. 

       24    Q.  Outside counsel, however, was not even aware that General 

       25    Cigar had already launched its new COHIBA through Dunhill when 
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        1    it wrote this opinion letter, isn't that right? 

        2    A.  I don't remember.  I believe they did know that. 

        3    Q.  Let's look at page 3 of the opinion letter in the first 

        4    paragraph, the first full paragraph on that page.  And it says, 

        5    outside counsel writes, "Should General Cigar decide to go 

        6    forward with a COHIBA product launch in the U.S. we strongly 

        7    recommend that it file for a second registration directed to 

        8    the COHIBA word mark." 

        9             Does that refresh your recollection that outside 

       10    counsel didn't know that you had already launched through 

       11    Dunhill at the time they rendered the opinion? 

       12    A.  No.  I believe I discussed the launch with Dunhill with 

       13    outside counsel prior to the launch with Dunhill. 

       14    Q.  And yet they wrote "should General Cigar decide to go 

       15    forward with the COHIBA product launch." 

       16    A.  Yes, I think they were talking about the product launch 

       17    with the trade dress and the one that we launched at Dunhill 

       18    did not have that trade dress. 

       19    Q.  In that paragraph it states "Further, if it is important 

       20    that the trade dress be included in the package, General Cigar 

       21    should make every effort to strike some deal with Cubatabaco 

       22    which would eliminate the potential controversy." 

       23             Do you see that? 

       24    A.  Yes. 

       25    Q.  And it wasn't your understanding that outside counsel was 
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        1    distinguishing between a launch and a launch with the trade 

        2    dress as opposed to treating that as one event? 

        3    A.  I think they were referring to the launch with the trade 

        4    dress, which is basically the subject of their opinion. 

        5    Q.  You yourself didn't remember ever seeing the General Cigar 

        6    COHIBA box sold through Dunhill prior to being shown the box at 

        7    your deposition in June 2000, isn't that correct? 

        8    A.  I don't remember if I said that in my deposition or not. 

        9    If I did, then I didn't remember. 

       10    Q.  And you don't recall any discussion at General Cigar about 

       11    the similarity or difference between the Cuban COHIBA box and 

       12    the Alfred Dunhill box, isn't that correct? 

       13    A.  I don't remember specifically. 

       14             THE COURT:  Gentlemen, I think what we will do, the 

       15    jury has reached a verdict and that is going to require some 

       16    change of venue and what not. 

       17             So I think regrettably we should take ten or 15 

       18    minutes and I think we might just as well not go off for the 

       19    day.  Sorry about that.  We will resume tomorrow morning at 

       20    9:30. 

       21             Just in terms of logistics, what is your best guess? 

       22             MR. KIRBY:  Your Honor, after Mr. Milstein is 

       23    concluded, and I hesitate to predict how much longer he has, 

       24    but we will put on only Dr. Simonson.  He is the last witness 

       25    and certainly the presentation we make will be very limited so 
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        1    I would hope we will finish. 

        2             THE COURT:  Okay.  Well, look, if you don't finish 

        3    Thursday we can make some time for Monday.  I have another 

        4    thing I am going to be doing Friday that may impact on that but 

        5    if we don't finish Thursday, I will try to make some time on 

        6    Monday or possibly Tuesday morning. 

        7             My recommendation, Mr. Kirby, is not The Lodge but 

        8    Knob Hill. 

        9             MR. KIRBY:  Thank you, your Honor. 

       10             MR. GOLDSTEIN:  I was going to say, I estimate I have 

       11    30 more minutes with the witness.  I take it you don't want to 

       12    conclude with him today? 

       13             THE COURT:  I don't think it makes sense.  We have to 

       14    take this verdict.  I don't know what it is.  I don't know what 

       15    will flow from it, and so I just don't think it makes any sense 

       16    to try to finish up. 

       17             I am sorry, and I apologize for these interruptions 

       18    but, as I said earlier, it's your own fault. 

       19             Thank you, sir, you are excused until tomorrow. 

       20             (Trial adjourned to June 19, 2003 at 9:30 a.m.) 

       21 

       22 

       23 

       24 

       25 
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        1             (Trial resumed) 

        2             (In open court) 

        3     RONALD S. MILSTEIN, resumed. 

        4    CROSS EXAMINATION (Continued) 

        5    BY MR. GOLDSTEIN: 

        6    Q.  Mr. Milstein, do you recall that at the end of yesterday I 

        7    had started to ask you questions about the General Cigar COHIBA 

        8    box sold through Dunhill at the end of 1992? 

        9    A.  Yes. 

       10    Q.  And I had asked you if you recalled any discussion at 

       11    General Cigar about the similarity or difference between the 

       12    Cuban COHIBA box and the Alfred Dunhill box, and you had 

       13    responded that you didn't remember specifically, correct? 

       14    A.  Yes. 

       15    Q.  Let me show you Plaintiff's Exhibit 953, which has been 

       16    identified as a box sold through Dunhill, and also Plaintiff's 

       17    Exhibit 927, which has been identified as the Cubatabaco COHIBA 

       18    box.  I ask you to take a look at these two boxes. 

       19             You did not look at the two boxes together side by 

       20    side, the Cuban COHIBA and the General Cigar COHIBA box, prior 

       21    to General Cigar starting to sell that box through Dunhill, is 

       22    that correct? 

       23    A.  I don't remember. 

       24    Q.  And you don't recall any discussions at General Cigar about 

       25    that, do you? 
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        1    A.  I recall generally discussions about launching the COHIBA 

        2    through Dunhill.  I don't recall specifically comparing one box 

        3    to the other or discussing that with them. 

        4    Q.  And you also don't recall any discussions with outside 

        5    counsel about comparing the two boxes side by side, is that 

        6    correct? 

        7    A.  Generally I remember discussions with outside counsel about 

        8    trade dress and using care not to come too close to the COHIBA, 

        9    Cuban COHIBA trade dress. 

       10    Q.  You don't recall discussing with outside counsel the two 

       11    boxes, comparing the two boxes, is that correct? 

       12    A.  Not specifically. 

       13    Q.  If you would look at the first paragraph of your cover 

       14    memo, Plaintiff's Exhibit 834, do you have that with you?  It 

       15    is also -- I believe it is not part of the defendants' exhibit. 

       16             And if you look at the first paragraph of your 

       17    December 4, 1992 cover memo, you write in that first paragraph: 

       18    "Enclosed is a draft, underscored, opinion from Harry Marcus of 

       19    Morgan & Finnegan on the COHIBA trademark.  It is only a draft 

       20    and it will stay that way until we discuss it and decide on our 

       21    course of action.  I have not copied the exhibits since they 

       22    are voluminous and at this point not that important to our 

       23    initial strategy.  However, they are available should you want 

       24    to see any particular one." 

       25             The draft opinion never went from draft to final, did 
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        1    it? 

        2    A.  I don't believe so. 

        3    Q.  And if you look at the second paragraph of your memo, and I 

        4    would ask you just to read that paragraph to yourself, and my 

        5    question is, is this paragraph an accurate summary of your 

        6    understanding of Mr. Marcus' letter at the time it was written? 

        7    In other words, at the time you wrote your cover memo. 

        8    A.  Yes. 

        9    Q.  And in that second paragraph of your memo you state, in the 

       10    first two sentences:  "The point of Harry's opinion is that we 

       11    may have some problem with the existing registration for COHIBA 

       12    because of our non-use over the years.  He is suggesting that 

       13    we register the mark for the name as it will appear on our 

       14    packaging, that is in a certain style or design (bold letters, 

       15    stylized letters, script, etc.)." 

       16             Do you recall writing that? 

       17    A.  No. 

       18    Q.  But in fact, that is what you wrote as part of your summary 

       19    of Mr. Marcus' -- 

       20    A.  That is what the document says, yes. 

       21    Q.  If you turn to page 19 of the letter, and I believe it is 

       22    the second to last page of the letter, under Recommended Plan 

       23    of Action. 

       24    A.  Yes. 

       25    Q.  There is a phase one and a phase two.  Phase one states: 
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        1    "After first obtaining written confirmation from Cubatabaco of 

        2    General Cigar's exclusive right to use the COHIBA marks in the 

        3    U.S., launch the product without the trade dress elements of 

        4    Cubatabaco's product." 

        5             And phase two:  "Depending on the results of the 

        6    actual product introduction, and Cubatabaco's reaction to it, 

        7    modify the packaging to include one or more elements of the 

        8    trade dress employed by Cubatabaco." 

        9             Do you see that? 

       10    A.  Yes. 

       11    Q.  And then if you go back to your cover memo, the first page, 

       12    and look at paragraph 3 at the beginning, you state:  "I know 

       13    that from a marketing standpoint the recommended plan of action 

       14    on page 19 of the opinion is far from ideal." 

       15             Correct? 

       16    A.  Yes. 

       17    Q.  And the recommended plan of action was far from ideal 

       18    because it would have delayed what General Cigar management 

       19    wanted to do, which was to launch its COHIBA product 

       20    immediately with the Cuban trade dress, isn't that correct? 

       21    A.  Yes. 

       22    Q.  And then if you go back to page 18 of the opinion letter 

       23    and you go, I believe it is toward the bottom paragraph, it is 

       24    the bottom paragraph, just take the whole paragraph up. 

       25             Outside counsel had advised General Cigar, "It is also 
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        1    possible that statements made to you by representatives of 

        2    Cubatabaco, recognizing that General Cigar owns the U.S. rights 

        3    to the COHIBA word mark, may give rise to the defense of 

        4    acquiescence in connection with your use of the word mark." 

        5             After citing some law, at the last sentence, outside 

        6    counsel writes, "On the other hand, an acquiescence defense may 

        7    be difficult to prove based on oral remarks.  If possible, you 

        8    should obtain a similar written recognition by Cubatabaco of 

        9    General Cigar's U.S. rights to the COHIBA word mark." 

       10             Do you see that? 

       11    A.  Yes. 

       12    Q.  Now, you understood that outside counsel advised that you 

       13    get Cubatabaco to formally acknowledge General Cigar's 

       14    ownership of the COHIBA name in the U.S. in order to prevent 

       15    any later claim by Cubatabaco that General Cigar had abandoned 

       16    the mark for non-use, isn't that right? 

       17    A.  It was a recommendation by counsel and I deemed it to be 

       18    what they had decided or they opined to be the most prudent 

       19    course of action. 

       20    Q.  And your understanding was that they had made that, advised 

       21    that you get that acknowledgement in order to prevent 

       22    Cubatabaco from later coming in and claiming abandonment from 

       23    your non-use, isn't that correct? 

       24    A.  I think there were a lot of reasons that that was 

       25    suggested, and that would have been highly desirable from a 
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        1    trademark point of view as well as a business point of view 

        2    looking past the embargo.  But I didn't think that was possible 

        3    to do at that time. 

        4    Q.  Let me show you Plaintiff's Exhibit 1084, which we have 

        5    previously looked at.  It is the January 14, 1993 memo from you 

        6    to senior management, the Cullmans and Mr. Burgh, Proposed 

        7    Negotiations with Cuba. 

        8             I would ask you to look at the third page, legal 

        9    considerations.  If you look about almost halfway down, that 

       10    block paragraph under Legal Considerations, where it starts 

       11    with "the opinion of counsel." 

       12    A.  Yes. 

       13    Q.  And what you write in this memo to senior management is, 

       14    "The opinion of counsel also urges that we get Cuba to formally 

       15    acknowledge our ownership of the name in the U.S. to prevent 

       16    any claim that we have abandoned the mark through disuse." 

       17             Isn't that correct? 

       18    A.  Yes. 

       19    Q.  That is what you wrote? 

       20    A.  Yes. 

       21    Q.  And this strategy required that at the same time that 

       22    General Cigar solicited Cubatabaco's acknowledgement of its 

       23    ownership that it not disclose to Cubatabaco General Cigar's 

       24    potential abandonment of the COHIBA mark from several years of 

       25    non-use, correct? 
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        1    understand Mr. Goldstein's question? 

        2             THE WITNESS:  I think I did, and I think my answer is, 

        3    the reason I believed General Cigar did not pursue this was 

        4    because I was recommending that they not because I was very 

        5    afraid that this would be a violation of the embargo. 

        6    Q.  You believed it would be a violation of the embargo to ask 

        7    Cubatabaco to acknowledge your ownership of the mark? 

        8    A.  Yes, it could be a violation of the embargo.  I was being 

        9    very, very cautious and conservative in dealing with issues 

       10    under the embargo.  I thought that the embargo prohibited us 

       11    from doing business with Cuba, and in my mind that term could 

       12    be applied very broadly if somebody wanted to apply it that 

       13    way.  So I was being very conservative and prudent in advising 

       14    General Cigar about relationships or dealings with Cuba. 

       15    Q.  You had discussed with outside counsel, not Morgan & 

       16    Finnegan, but another attorney about the embargo and your 

       17    dealings with Cubatabaco under the embargo, isn't that correct? 

       18    A.  Yes.  I'm not sure if actually he was an attorney or not, 

       19    but -- I'm sorry.  I guess he was an attorney.  I was using him 

       20    as a consultant on the embargo. 

       21    Q.  And you don't have any recollection of seeking his advice 

       22    about whether obtaining written recognition by Cubatabaco of 

       23    General Cigar's rights to the COHIBA word mark in the U.S. 

       24    would be a violation of the embargo, isn't that correct? 

       25    A.  I believe I discussed that issue with him in the context of 
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        1    general discussions about this, the embargo, and how we would 

        2    be exposed perhaps legally if we started negotiations with 

        3    Cuba. 

        4    Q.  And in fact, you have no recollection of ever receiving 

        5    such advice, isn't that also correct? 

        6    A.  No, that's not correct. 

        7    Q.  Let me ask you to look at your deposition, your second 

        8    volume, and ask you to look at page 319, 19 to 23.  Actually, 

        9    if you could look at 319, line 19, over to 320, line 3. 

       10             MR. KIRBY:  Is this for impeachment or to refresh his 

       11    recollection? 

       12             MR. GOLDSTEIN:  Refresh his recollection. 

       13             MR. KIRBY:  Then why is it up on the screen? 

       14             MR. GOLDSTEIN:  What is that? 

       15             MR. KIRBY:  Why is it up on the screen? 

       16             MR. GOLDSTEIN:  You can take it down. 

       17    Q.  My question is, does reading your deposition testimony from 

       18    July 2000, July 10, 2000, refresh your recollection that in 

       19    fact you don't have any memory of whether or not you sought 

       20    this outside person's advice regarding obtaining written 

       21    recognition by Cubatabaco of General Cigar's rights to the 

       22    COHIBA word mark in the U.S. and whether that would be a 

       23    violation of the embargo? 

       24    A.  No.  It is consistent with what I just said. 

       25    Q.  Your testimony is that you don't remember if you ever 
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        1    sought that advice from him, isn't that correct? 

        2    A.  No.  What I said was I generally sought advice from him 

        3    regarding our ability to negotiate or do any business with 

        4    Cuba.  I don't specifically recall conversations dealing with 

        5    specific issues within that framework, but I am sure that those 

        6    kinds of things were discussed because that's the advice I was 

        7    seeking from him. 

        8    Q.  You're not aware of any documents showing that you sought 

        9    legal advice on this issue, is that correct? 

       10    A.  From him? 

       11    Q.  Yes. 

       12    A.  Not to my knowledge, no. 

       13    Q.  You're not aware of any opinion from him, written opinion 

       14    from him that you had sought this advice as to whether seeking 

       15    written confirmation would be a violation of the embargo, is 

       16    that correct? 

       17    A.  No. 

       18    Q.  And you're not aware of any legal research or memos at 

       19    General Cigar or outside counsel reflecting this question of 

       20    whether or not seeking written advice would be -- written 

       21    acknowledgement would be a violation of the embargo? 

       22    A.  No. 

       23    Q.  If you go back to the opinion letter, the second to last 

       24    page, page 19, and look at the bottom of that page, Plaintiff's 

       25    Exhibit 834, and it states that, outside counsel writes, "We 
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        1    strongly recommend that you file a new U.S. trademark 

        2    application, based either on the use in commerce or intent to 

        3    use, coinciding with the new launch of COHIBA product.  If a 

        4    new application for COHIBA depicts the mark in some stylized 

        5    form, or even in block letters, it would not be deemed 

        6    duplicative of the existing registration.  The resulting new 

        7    registration would not be vulnerable to any claims of earlier 

        8    abandonment which may be asserted against the existing 

        9    registration." 

       10             Now, General Cigar did follow that advice and did file 

       11    a new trademark application for COHIBA in block letters at the 

       12    end of December 1992, correct? 

       13    A.  Yes. 

       14    Q.  Let me show you Plaintiff's Exhibit 964, which is also on 

       15    your Defendants' Exhibit 97, one of the documents you have. 

       16    Actually, yours doesn't have the last page.  So let me give you 

       17    this one. 

       18             That is the December 30, 1992 trademark application by 

       19    General Cigar for COHIBA with block letters, is that correct? 

       20    A.  Yes. 

       21    Q.  And if you turn to the fifth page, second from the end, 

       22    that is your signature? 

       23    A.  Yes. 

       24    Q.  And then if you turn to the last page, the COHIBA, that's 

       25    the block lettering for COHIBA, correct? 
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        1    A.  Yes. 

        2    Q.  Now, before filing the application General Cigar retained a 

        3    company to prepare the block letter drawing that was filed with 

        4    the PTO, correct? 

        5    A.  I don't recall specifically whether they hired a company to 

        6    put together that block letter presentation or that was just 

        7    something that came from General Cigar marketing. 

        8    Q.  Well, let me show you Plaintiff's Exhibit 890.  Looking at 

        9    Plaintiff's Exhibit 890, the first two pages are fax cover 

       10    pages from December 14, 1992 from Scott Greenberg to the 

       11    Trademark Drawing Group, Lori Harrison, and then the third page 

       12    is a letter dated December 14, 1992 from Scott Greenberg to the 

       13    Trademark Drawing Group, correct? 

       14    A.  Yes, it appears to be. 

       15    Q.  And the letter says:  "Please prepare a drawing for an 

       16    application to register the COHIBA word mark in block letters 

       17    as shown on the attached specimen." 

       18             Do you see that? 

       19    A.  Yes. 

       20    Q.  And then page 4 is the attached specimen, the word COHIBA, 

       21    with a line around it. 

       22             Do you see that? 

       23    A.  Yes. 

       24    Q.  And that attached specimen COHIBA, that was lifted right 

       25    off the Cubatabaco COHIBA box you gave to Mr. Marcus with your 
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        1    letter of October 1, 1992, isn't that correct? 

        2    A.  I don't know. 

        3    Q.  What is that? 

        4    A.  I don't know. 

        5    Q.  What I am going to do is I am going to cut out the word 

        6    COHIBA that is the attached specimen and I am going to tape it 

        7    to the Cubatabaco COHIBA box under the word COHIBA, and I am 

        8    going to ask you first -- I will show it to you and then to the 

        9    court. 

       10             Isn't it a fact that General Cigar's counsel took the 

       11    COHIBA lettering from the COHIBA box, Cubatabaco COHIBA box 

       12    that you gave to Mr. Marcus and submitted that to the Trademark 

       13    Drawing Group to create the drawing that was submitted to the 

       14    United States Patent and Trademark Office? 

       15    A.  That's quite possible, yes. 

       16    Q.  And looking at that you can see that that is the same 

       17    typeface as on the Cubatabaco COHIBA box, isn't that correct? 

       18    A.  It appears to be very similar, yes.  My understanding is he 

       19    was asking for them to make a drawing of the COHIBA name and 

       20    giving that to them as a sample.  But yes, they are the same. 

       21    Q.  But in his letter he said as shown on the attached 

       22    specimen, and the attached specimen came from the Cubatabaco 

       23    COHIBA box, isn't that correct? 

       24    A.  He said, please prepare a drawing for an application to 

       25    register the COHIBA word mark in block letters as shown on the 
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        1    attached specimen.  I believe this is a firm that the trademark 

        2    attorneys use to prepare their applications to the trademark 

        3    office, and so they were asking for a drawing to be prepared 

        4    for the application. 

        5    Q.  And does that refresh your recollection that the drawing 

        6    that was submitted, that the specimen that was submitted came 

        7    from the Cubatabaco box? 

        8    A.  No, it doesn't. 

        9    Q.  Sitting here today, do you have any doubt that that is 

       10    where it came from? 

       11    A.  I just don't know. 

       12    Q.  The questions I asked before about seeking written 

       13    acknowledgement from Cubatabaco and your concerns about the 

       14    embargo, did General Cigar seek a license from OFAC, the Office 

       15    of Foreign Assets Control, that regulates the embargo with Cuba 

       16    to engage with Cuba on that question, Cubatabaco? 

       17    A.  No. 

       18    Q.  Excuse me? 

       19    A.  No.  Not to my knowledge. 

       20    Q.  And you are aware you could have applied for a license for 

       21    that, correct? 

       22    A.  No, I don't think I was aware of that specifically.  I 

       23    remember general discussions about the possibility of going to 

       24    them and asking for some sort of, I don't think the word 

       25    license was ever used, but some sort of approval or some 
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        1    discussion with them that would give us more comfort to do some 

        2    of the things we had been discussing, but I'm not sure that I 

        3    realized there was a license, actual license available. 

        4    Q.  But you did have outside counsel, you were consulting with 

        5    outside counsel on dealing with Cuba, right? 

        6    A.  I was consulting with, again, a person who I consider to be 

        7    a consultant, not really outside counsel, for these purposes, 

        8    and it was -- 

        9    Q.  And that person, Elliot Abrams, would have been familiar 

       10    with OFAC, is that correct? 

       11    A.  That's why I went to him.  I believed he would be familiar 

       12    with them, yes.  This was not a formal engagement like I would 

       13    consider outside counsel to be engaged. 

       14    Q.  In 1993, General Cigar also asked Morgan & Finnegan for a 

       15    legal opinion on using the same six frontmarks for its COHIBA 

       16    cigars as Cubatabaco used with its COHIBA, correct? 

       17    A.  What year was that? 

       18    Q.  In 1993. 

       19    A.  Yes, I believe at some point we did ask them that.  I am 

       20    not just not sure of the dates. 

       21    Q.  You left General Cigar early in 1994, is that correct? 

       22    A.  Yes. 

       23    Q.  Let me show you Plaintiff's Exhibit 546.  This is a memo 

       24    from Mr. Rano to you dated April 13, 1993.  Listed below are 

       25    the six frontmarks for COHIBA cigars, and then six frontmarks 
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        1    are listed. 

        2             Do you recall receiving this from Mr. Rano? 

        3    A.  No, not really. 

        4    Q.  You understood that these were the same six frontmarks used 

        5    by Cubatabaco on its COHIBA, correct? 

        6    A.  I just don't remember what I understood at that point. 

        7    Q.  Let me show you this list of six and also the page 45 from 

        8    the premiere issue of Cigar Aficionado. 

        9             Does that refresh your recollection that the list from 

       10    Mr. Rano was the same six frontmarks that Cigar Aficionado had 

       11    identified as the six sizes of COHIBA? 

       12    A.  Yes.  What I see here is that these marks on the memo match 

       13    the marks that you gave me from the magazine. 

       14    Q.  You are aware that at the time you asked outside counsel 

       15    for their advice on using those six marks, frontmarks, General 

       16    Cigar was already using three of those frontmarks, Esplendidos, 

       17    Coronas Especial, and Robustos on its COHIBA, correct? 

       18    A.  I don't remember. 

       19    Q.  You yourself don't recall if they were using those three? 

       20    A.  That's right. 

       21    Q.  You received a opinion back from Morgan & Finnegan in 

       22    September 1993, correct? 

       23    A.  I don't remember what the date was. 

       24    Q.  You recall receiving an opinion back from Morgan & 

       25    Finnegan? 
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        1    A.  On these frontmarks? 

        2    Q.  Yes. 

        3    A.  I believe so.  I just don't have a clear recollection of 

        4    that. 

        5    Q.  Let me show you then Plaintiff's Exhibit 932.  This is a 

        6    September 8, 1993 letter from Mr. Greenberg of Morgan & 

        7    Finnegan to you, is that correct? 

        8    A.  Yes. 

        9    Q.  And do you recall receiving this letter about that time? 

       10    A.  No. 

       11    Q.  Do you have any doubt that it was sent and you received it? 

       12    A.  No. 

       13    Q.  If you look at the first paragraph, Mr. Greenberg writes, 

       14    "As requested, the following is a summary of our recent 

       15    conversations regarding General Cigar's proposals to," and 

       16    there is an (a) and a (b), and I want to focus on the (b). 

       17             "Include on new packaging for the various sizes of 

       18    General Cigar's COHIBA cigar products the designations 

       19    Lanceros, Esplendidos, Coronas, Robustos, Exquisito and 

       20    Panatella, which are also found on the packaging for 

       21    Cubatabaco's COHIBA products sold abroad." 

       22             You recall generally soliciting that advice from 

       23    Morgan & Finnegan, correct? 

       24    A.  Yes. 

       25    Q.  And then if you turn to page -- strike that. 
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        1             And those six frontmarks that you list are the same 

        2    six frontmarks as in Rano's memo and in Cigar Aficionado, 

        3    correct? 

        4    A.  Yes. 

        5    Q.  And this proposal (b), that came from General Cigar 

        6    management, it was not your proposal, right? 

        7    A.  Yes.  That's right. 

        8    Q.  And the reason General Cigar wanted to use the identical 

        9    frontmarks for its COHIBA that Cubatabaco was using was to 

       10    trade off on and exploit the Cuban COHIBA cigar mystique for 

       11    its own product, isn't that correct? 

       12    A.  I think it was part of the parallel brand strategy that we 

       13    had for the COHIBA cigar generally, yes. 

       14    Q.  The answer to my question is yes? 

       15    A.  I think I answered your question. 

       16    Q.  I am asking if the answer to my question is yes? 

       17    A.  I think I answered your question the best I can. 

       18    Q.  If you could look at page 366 of your deposition and look 

       19    at lines 9 to 18.  Does that refresh your recollection that the 

       20    reason they wanted to use the same frontmarks was for the same 

       21    reasons you had stated earlier in your deposition, which was to 

       22    trade off on, exploit the Cuban cigar mystique, if you will, 

       23    for our own cigar product? 

       24    A.  Yes. 

       25    Q.  In the next to last paragraph on page 4 of this letter from 
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        1    Mr. Greenberg to you, Mr. Greenberg writes -- the paragraph 

        2    starts with "however." 

        3    A.  Yes. 

        4    Q.  Mr. Greenberg writes to you, "However, use of the 

        5    non-generic frontmarks which are also found in Cubatabaco's 

        6    COHIBA products sold abroad also increases the chances of 

        7    Cubatabaco posing an objection or challenge to General Cigar's 

        8    use and/or registration of the COHIBA mark and/or trade dress 

        9    in the United States." 

       10             Do you see that? 

       11    A.  Yes. 

       12    Q.  In this letter, written on September 8, 1993, there is 

       13    nothing from outside counsel suggesting that Cubatabaco had 

       14    acknowledged General Cigar's ownership of the COHIBA word mark, 

       15    is that correct? 

       16    A.  That's right. 

       17    Q.  If you look at your direct testimony -- do you have that up 

       18    there? 

       19    A.  Yes, I do, somewhere. 

       20    Q.  It is probably in one of your piles. 

       21    A.  Yes. 

       22    Q.  Do you have it? 

       23    A.  Yes. 

       24    Q.  If you look at paragraph 24 of your direct testimony, you 

       25    state that, in the beginning of paragraph 24, you state that in 
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        1    late November 1992 General Cigar began selling a COHIBA cigar 

        2    through Dunhill and that you participated in that decision, is 

        3    that correct? 

        4    A.  Yes. 

        5    Q.  And if you look at paragraph 32 of your direct testimony, 

        6    you state that you were personally involved in General Cigar's 

        7    efforts to protect its marks in the United States.  Correct? 

        8    A.  Yes. 

        9    Q.  And one of the marks that you state you personally were 

       10    involved in protecting in that paragraph was the COHIBA mark in 

       11    the United States, correct? 

       12    A.  Yes. 

       13    Q.  And part of that enforcement effort included sending 

       14    letters to an alleged infringer in Florida in 1993, one of the 

       15    letters of which you identify as Defendant's Exhibit 295, 

       16    correct? 

       17    A.  Yes. 

       18    Q.  If you would look at DX295, which would be in your 

       19    exhibits, in your second volume.  DX295 is a December 22, 1993 

       20    letter that you wrote and sent to Angel Castillo, the attorney 

       21    for this Florida company, is that correct? 

       22    A.  Yes. 

       23    Q.  Now, December 22, 1993 is 13 months after you began to sell 

       24    your General Cigar COHIBA through Dunhill, isn't that correct? 

       25    A.  Yes. 
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        1    Q.  Now, if you look in the second paragraph, you tell 

        2    Mr. Castillo, "For the last several years, COHIBA has been 

        3    prominently displayed for sale at stores owned by Alfred 

        4    Dunhill of London, Inc., in New York, San Francisco, Chicago, 

        5    Boston, Dallas, Houston, Philadelphia, Seattle, Honolulu and 

        6    Atlanta." 

        7             Is that correct? 

        8    A.  Yes, that is what it says. 

        9    Q.  That is what you wrote to Mr. Castillo on December 22, 

       10    1993, yes? 

       11    A.  Yes. 

       12    Q.  But in fact, your COHIBA had not been sold at Dunhill's for 

       13    the last several years but only for the past 13 months, isn't 

       14    that right? 

       15    A.  I don't know the relaunch of COHIBA was started in 1992.  I 

       16    believe we had sales through Dunhill of COHIBA throughout the 

       17    '80s and into the '90s. 

       18    Q.  You testified in your direct in paragraph 24 that you 

       19    participated in the launch of Dunhill at the end of November 

       20    1992, isn't that correct? 

       21    A.  Yes, that was the relaunch, what I call the relaunch of the 

       22    brand. 

       23    Q.  And the record will speak for itself, but in fact there had 

       24    been no sales through Dunhill prior to November of 1992, isn't 

       25    that correct? 
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        1    A.  I'm not sure of that.  I just -- obviously if I wrote for 

        2    the last several years I had some support to justify that 

        3    statement.  I just don't remember sitting here today what that 

        4    was. 

        5    Q.  You did not disclose to this attorney that General Cigar 

        6    had not sold its COHIBA for five years prior to November of 

        7    1992, did you? 

        8    A.  I don't think I believed that in 1993. 

        9    Q.  When you say you didn't believe that, you're aware that 

       10    there had been no sales for five years prior, correct? 

       11    A.  No. 

       12    Q.  You're aware that trademark counsel had advised you that 

       13    you had an abandonment problem in that long letter and you 

       14    should file a new trademark application, correct? 

       15    A.  Trademark counsel advises me of many things that I don't 

       16    agree with or that are not necessarily borne out by the facts. 

       17    Trademark counsel's opinion is, in my mind and for my use, a 

       18    worst-case scenario spun by a very, very prudent and 

       19    conservative counsel, and I didn't follow everything he said in 

       20    that opinion nor did I necessarily agree with it. 

       21    Q.  Sitting here today, you're not aware of any sales of 

       22    General Cigar through Dunhill for the five years prior to 

       23    November 1992, are you? 

       24    A.  Not specifically, no. 

       25    Q.  And you also did not disclose to this company that General 
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        1    Cigar sales did not begin at Dunhill until November 1992, isn't 

        2    that correct? 

        3    A.  I'm not sure that is the case. 

        4    Q.  You were aware at the time that this Florida company, Flor 

        5    Cubana, claimed that it was using the COHIBA mark and had a 

        6    Florida state registration for COHIBA, correct? 

        7    A.  Yes, I believe I remember that. 

        8    Q.  If you turn to DX140, Defendant's Exhibit 140, it is also 

        9    in the second volume. 

       10    A.  I'm sorry.  I see it. 

       11    Q.  This is a letter you wrote on October 21, 1993 to that 

       12    Florida company, Flor Cubana, correct? 

       13    A.  Yes. 

       14    Q.  And this is a letter that you cite in your direct testimony 

       15    in paragraph 32 regarding your enforcement efforts of the 

       16    COHIBA mark, correct?  The last paragraph. 

       17    A.  Yes. 

       18    Q.  And that's your signature in that letter, correct? 

       19    A.  Yes. 

       20    Q.  And in that letter you note receipt from Flor Cubana of a 

       21    copy of their State of Florida, Department of State certificate 

       22    of registration for COHIBA and design, right? 

       23    A.  Yes. 

       24    Q.  Let me show you Plaintiff's Exhibit 11 33-24.  If you would 

       25    look at the first page, that's the State of Florida 
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        1    Q.  Mr. Milstein, isn't it a fact that when you wrote Defendant 

        2    Exhibit 295, the December 2, '93 letter, you knew that Flor 

        3    Cubana's claimed use preceded General Cigar's 1999 first use 

        4    and yet you claimed incorrectly to that company that General 

        5    Cigar had sales at Dunhill for the last several years? 

        6    A.  Absolutely not. 

        7    Q.  Yet sitting here today you cannot recall any sales for 

        8    General Cigar through Dunhill prior to November '92, isn't that 

        9    correct? 

       10    A.  Sitting here today I believe, if I made those statements, 

       11    those statements were supported and accurate and I will stand 

       12    by that today, although I have no specific recollection of 

       13    particular sales through Dunhill at any time. 

       14    Q.  Attached to your 295, the letter 295, are a series of 

       15    shipment records, correct? 

       16    A.  I am sorry? 

       17    Q.  To your letter of December '93. 

       18    A.  I am sorry, which one is that? 

       19             What was the question? 

       20    Q.  Attached to that letter are a series of shipment records 

       21    for a General Cigar COHIBA, correct? 

       22    A.  Yes. 

       23    Q.  And all of those shipment records are from '82 and '83 for 

       24    the plastic cylinder COHIBA sold by General Cigar in the 

       25    mid-1980s, isn't that right?  COHIBA number 1, COHIBA number 2, 
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        1    COHIBA number 3. 

        2    A.  It appears to be records of sales of COHIBA.  I don't know 

        3    whether they were in cylinders. 

        4             MR. GOLDSTEIN:  I have no further questions of the 

        5    witness. 

        6             Your Honor, I would offer PX 1133-24 into evidence. 

        7             THE COURT:  It's admitted. 

        8    REDIRECT EXAMINATION 

        9    BY MR. KIRBY: 

       10    Q.  Mr. Milstein, tell me about this Florida registration for 

       11    COHIBA.  Do state registrations have anything to do with 

       12    interstate commerce? 

       13    A.  No, I don't believe they do. 

       14    Q.  Now, you were shown, and I am trying to go back in some 

       15    kind of order with your cross examination, and you were shown 

       16    this morning a document letter dated September 8, 1993 from 

       17    Morgen & Finnegan to you.  This was a couple of months before 

       18    you left General Cigar, is that right? 

       19    A.  Yes. 

       20    Q.  Do you have that letter in front of you? 

       21    A.  Yes. 

       22    Q.  I believe it is Plaintiff Exhibit 932, and would you please 

       23    go through this letter with me and tell me whether this letter 

       24    indicates that General Cigar had looked into whether there were 

       25    any registrations of COHIBA in the United States other than 
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        1    that by General Cigar? 

        2    A.  Yes, Morgan & Finnegan looked for registrations of COHIBA 

        3    in different trademark classifications. 

        4    Q.  Including noncigar classifications, right? 

        5    A.  Yes, that is right. 

        6    Q.  And is it a fact that at the top of page 2 they advised you 

        7    that this report does not uncover any uses of registrations of 

        8    COHIBA which we did not already know about? 

        9    A.  Yes, that is right. 

       10    Q.  And, sir, if you turn to page 4, which you were shown a 

       11    couple of sentences by counsel for Cubatabaco, and on page 4 

       12    did Morgan & Finnegan advise General Cigar through you that it 

       13    had checked to see whether certain front marks, Esplendido, 

       14    Coronas, Especiales, Robusto, Exquisito and Panatella, had been 

       15    registered in the United States? 

       16    A.  Yes, they did check for that. 

       17    Q.  And did they advise you that there were no registrations 

       18    which would pose a conflict with your contemplated use of the 

       19    foregoing terms as front marks? 

       20    A.  Yes, that is what they advised. 

       21    Q.  Did they advise you that certain of the marks were clearly 

       22    generic? 

       23    A.  Yes, Robusto and Panatella they used as examples of those. 

       24    Q.  Did they also advise you that in the last paragraph, part 

       25    of which counsel read to you, that the use of nongeneric front 
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        1    marks, even if they are not registered, which were found on 

        2    Cubatabaco's COHIBA products sold abroad, could increase =he 

        3    chance of Cubatabaco posing an objection? 

        4    A.  Yes. 

        5    Q.  Okay. 

        6             Now, you were shown -- do you remember the scissors? 

        7    A.  Yes. 

        8    Q.  You were shown a block letter mark for COHIBA, right? 

        9    A.  Yes. 

       10    Q.  And just tell me, did Morgan & Finnegan know that the 

       11    Cubatabaco COHIBA mark they had was in fact Cubatabaco's for 

       12    use abroad? 

       13    A.  Oh, I believe so, yes. 

       14    Q.  And is it a fact that a lawyer from Morgan & Finnegan, 

       15    Scott Greenberg, sent a specimen to the trademark drawing firm? 

       16    A.  Yes. 

       17    Q.  And is it your understanding that Morgan & Finnegan 

       18    prepared the application to register COHIBA in block letters in 

       19    1992? 

       20    A.  Yes. 

       21    Q.  And at that time did they have knowledge of what the Cuban 

       22    COHIBA packaging looked like? 

       23    A.  I believe they did, yes. 

       24    Q.  And was it your understanding that Morgan & Finnegan would 

       25    file for General Cigar registrations or applications for 
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        1    registration if they thought it would be illegal? 

        2    A.  No, they wouldn't do that. 

        3             MR. GOLDSTEIN:  Your Honor, hearsay in asking what 

        4    Morgan & Finnegan understands. 

        5             THE COURT:  I will let it stand. 

        6    Q.  Now, you probably have in front of you variously multiple 

        7    copies of plaintiff exhibits and defendant exhibits, but it is 

        8    the memorandum dated January 14, '92 which should be '93.  For 

        9    the record, it's Defendant Exhibit 283 or Plaintiff Exhibit 

       10    108-4. 

       11             Do you have that copy of that in front of you? 

       12    A.  Yes. 

       13    Q.  And this is a memorandum you sent to Mr. Cullman senior, 

       14    junior and David Burgh? 

       15    A.  Yes. 

       16    Q.  A copy to Ross Wollin and John Rano? 

       17    A.  Yes. 

       18    Q.  Now, you were asked on cross whether you recalled having 

       19    any writings that reflected the legal considerations with 

       20    respect to OFAC.  Do you recall that? 

       21    A.  Yes. 

       22    Q.  I will ask you to look at page Bate stamped number 0557 

       23    entitled "Legal considerations" in this memorandum, and I ask 

       24    you to look at that and ask you whether that refreshes your 

       25    recollection as to whether there is a writing that confirms 
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        1    your discussions with respect to the impact of OFAC 

        2    regulations. 

        3    A.  It appears that my dealings with OFAC were oral.  I don't 

        4    believe there was writing from them to us. 

        5    Q.  Does this memorandum, which you sent to the people to whom 

        6    it is addressed, in fact reflect your analysis of the legal 

        7    considerations and report on what you did? 

        8    A.  Yes, it did. 

        9    Q.  Who was Mr. Elliot Abrams? 

       10    A.  At the time he was with one of these think tanks in 

       11    Washington.  I don't remember where I got his name from, who 

       12    asked me to contact him or suggested that he would be a good 

       13    source on this issue, but I know he was an official in the 

       14    Reagan Administration at one point and from what I remember he 

       15    was knowledgeable or should be knowledgeable about the 

       16    regulations and about the embargo. 

       17    Q.  Okay. 

       18             Now, you have testified, sir, that as far back as 1989 

       19    General Cigar wanted to use the Cuban trade dress or elements 

       20    of it in conjunction with its plan to relaunch the COHIBA brand 

       21    in the United States.  Do you recall that? 

       22    A.  Yes. 

       23    Q.  Why did General Cigar want to use the Cuban COHIBA trade 

       24    dress, to your knowledge, starting these efforts in 1989? 

       25    A.  There was already in place at General Cigar, and had been 
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        1    for many, many years, a parallel brand strategy trying to use 

        2    the brand names that they had owned, like PARTAGAS and Ramon 

        3    Allones and others, in a way to market those brands with some 

        4    appeal to consumers who might remember or might know about the 

        5    Cuban cigars and the mystique surrounding Cuban cigars.  This 

        6    was just another iteration of that parallel brand strategy. 

        7             They thought if they could link in the consumer's mind 

        8    our COHIBA with the Cuban mystique of quality and taste and all 

        9    of that, that he they would be better off than if they didn't 

       10    have that sort of an edge, if you will, in their marketing 

       11    campaign. 

       12    Q.  Now, sir, did this parallel brand strategy have any 

       13    implications with respect to events after the embargo? 

       14    A.  Yes, I think there were short term and long-term 

       15    considerations in this strategy.  The longer term -- I just 

       16    described the shorter term.  The longer term was to position 

       17    the company to the extent that we could that after the embargo 

       18    Cubatabaco, or whatever entity would be selling or controlling 

       19    the growing operation, the tobacco operation, supplying the 

       20    leaf, would have to come to us and make a deal to either sell 

       21    Cuban products under those names here or have us sell those 

       22    products in some joint venture license or whatever, so there 

       23    were short term and long-term implications, the long-term 

       24    implications being what happens if and when the embargo falls. 

       25    Q.  And was this strategy with respect to brands like PARTAGAS? 
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        1    A.  Yes. 

        2    Q.  And other Cuban brands owned by General Cigar? 

        3    A.  Other Cuban origin brands, that is right. 

        4    Q.  And with respect to the COHIBA mark owned by General Cigar? 

        5    A.  Yes. 

        6    Q.  Now, sir, this memo, 1/14/92 but we all agree is 1/14/93, 

        7    Defendant Exhibit 293 that we just looked at, why did you write 

        8    this memorandum to the Cullmans and to David Burgh? 

        9    A.  The purpose of this memorandum was to set out my thinking 

       10    on how to negotiate or how to posture our positions if we were 

       11    to enter into some discussions with Cubatabaco on securing a 

       12    license or some other arrangement so that they could use the 

       13    trade dress that they so desperately wanted to use on the 

       14    product and I kept telling them they couldn't use.  The idea 

       15    was to try to go to Cuba and see if we could resolve this issue 

       16    for everybody's benefit, short term and long-term. 

       17    Q.  Now, sir, you were also shown an Exhibit 297 which you 

       18    testified about in both your direct and your cross examination. 

       19             Do you have that document in front of you? 

       20    A.  Yes. 

       21    Q.  Now, sir, in your direct and cross you testified that was a 

       22    summary regarding some of the ideas discussed in your January 

       23    meeting with Nick Freeman, do you recall that? 

       24    A.  Yes. 

       25    Q.  Now, what is the relationship between this document, 297, 
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        1    which appears to have verbatim portions of the Defendant 

        2    Exhibit 293 -- 

        3             MR. GOLDSTEIN:  Objection, your Honor.  Appears to 

        4    have verbatim portions? 

        5             MR. KIRBY:  I will rephrase it. 

        6    Q.  What is the relationship between these two documents? 

        7    A.  I think 297 is a shorter talking points type of document. 

        8    We were intending to use this as talking points with Nick 

        9    Freeman and even perhaps for him to use it in his dealings with 

       10    Cuba and it came obviously from the original memo, PX 108-4. 

       11    Q.  Did you say talking points for Nick Freeman to use in his 

       12    discussions with Cubatabaco? 

       13    A.  I think it's possible that that is what we intended this to 

       14    be since it's a shorter version of the memo that I sent to the 

       15    management.  I think we had a specific reason for redoing that 

       16    memo, if you will, and creating this type of memo for use 

       17    either by us with Nick or possibly by Nick with Cuba. 

       18    Q.  Did you prepare that before your meeting with Nick Freeman? 

       19    A.  I believe I did, yes. 

       20    Q.  Do you have any recollection of whether you prepared that 

       21    as a leave-behind for him? 

       22    A.  I think, yes, I think that was the intention, the use of 

       23    this document. 

       24    Q.  Now, sir, do you have Defendant Exhibit 284 in front of 

       25    you?  You testified about that in written direct and on cross 
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        1    examination. 

        2    A.  Yes. 

        3    Q.  And that that was a draft memorandum in which you attempted 

        4    to reflect what happened in your meeting with Nick Freeman? 

        5    A.  Yes. 

        6    Q.  Now, the date on that memorandum is February 3, '93? 

        7    A.  Yes. 

        8    Q.  And that was after your meeting with Nick Freeman, right? 

        9    A.  Yes. 

       10    Q.  So that memorandum in fact is the summary of what happened 

       11    at your meeting with Nick Freeman, is that correct? 

       12    A.  That is right. 

       13    Q.  Now, if I look at 283, the 1/14, the January 14 memo in 

       14    which you summarize the strategy and approach that General 

       15    Cigar suggested Nick Freeman use with the Cubans, do you recall 

       16    that during cross examination counsel read to you the first 

       17    sentence on page 1 under the heading rationale? 

       18    A.  Yes. 

       19    Q.  Which says, "To aid GC in successfully repositioning and 

       20    relaunching its COHIBA brand cigar, it would be useful to 

       21    exploit the popularity, familiarity, brand recognition and 

       22    overall success of the Cuban COHIBA." 

       23             What did you mean by that sentence? 

       24    A.  I think in the rationale for securing the license would be 

       25    to convince Cuba that the popularity, familiarity, brand 
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        1    recognition and success they had with their product overseas 

        2    was something that would benefit us, could be used by us, and 

        3    also importantly for the purposes of negotiating with them that 

        4    long-term it would be in their interest to negotiate with us. 

        5    Q.  Now, sir, you do specifically say that Cuban COHIBA was a 

        6    successful and popular product and you refer to its overall 

        7    success.  Was that referring to its success in the United 

        8    States? 

        9    A.  No, I was talking about its success overseas.  It was not 

       10    sold here.  It couldn't be a success over here at all.  This 

       11    was, again, geared toward negotiating or postulating a 

       12    rationale for how we approached Cuba on this and to the effect 

       13    that we can try to persuade them that we thought their product 

       14    overseas was successful and throughout the world was successful 

       15    that would be flattering to them and it would be a way to 

       16    posture the negotiations. 

       17    Q.  Now, sir, does this sentence that counsel read to you in 

       18    your cross, and that I have just asked you to look at, and read 

       19    again, does that appear in exactly those words in the talking 

       20    points memo or the leave-behind for Nick Freeman? 

       21             That is 297. 

       22    A.  Yes. 

       23    Q.  Now, sir, Mr. Goldstein also read the first sentence of 

       24    Defendant Exhibit 283 under the heading "Benefits to GC and the 

       25    joint venture" on the second page of the memorandum.  Can you 
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        1    turn to that? 

        2    A.  Yes. 

        3    Q.  Now, that sentence says, "The obvious immediate benefit for 

        4    GC of such an arrangement is to promote its relaunch of COHIBA 

        5    and exploit the brand recognition and image of its Cuban 

        6    cousin." 

        7             Do you see that? 

        8    A.  Yes. 

        9    Q.  What did you mean by that sentence? 

       10    A.  Again, to the extent that the Cuban COHIBA was a success, 

       11    was well-known in the world, we could play off of that fame and 

       12    increase the mystique, if you will, shroud our product in the 

       13    mystique of the Cuban product.  So it's just consistent.  It's 

       14    the kind of parallel strategy I just described. 

       15             We also knew that the Cigar Aficionado article had 

       16    come out.  We were hoping we would get some benefit out of that 

       17    so that some maybe U.S. readers of that would attach, again, a 

       18    mystique to the Cuban brand. 

       19    Q.  Now, sir, at the last sentence of that paragraph you say, 

       20    "The only change would be a positive one which would only serve 

       21    to improve," and then you say, "an already renowned, respected 

       22    and successful product." 

       23             Do you see that? 

       24    A.  Yes. 

       25    Q.  Did you mean to convey that the Cuban COHIBA was already a 
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        1    renowned, respected and successful product in the United 

        2    States? 

        3    A.  No.  I am talking about the product as it was sold and 

        4    marketed by Cubatabaco throughout the world, not in the United 

        5    States.  They never sold it here. 

        6    Q.  Now, does that paragraph appear verbatim in your talking 

        7    points for Nick Freeman to use in negotiating with the Cubans? 

        8    A.  Yes. 

        9    Q.  Now, sir, let me direct you to the first paragraph at the 

       10    top of page 2 of Defendant 283, the same page we are looking 

       11    at. 

       12             That paragraph says, "Cuba must be assured that GC's 

       13    COHIBA will reinforce the attributes and image of its own brand 

       14    and thereby expand the Cuban COHIBA's potential market. 

       15    Americans traveling abroad will be sensitized to the unique 

       16    quality and expensive image by their exposure to GC's COHIBA, 

       17    and the Cuban COHIBA's sales to Americans traveling overseas 

       18    will benefit." 

       19             Do you see that? 

       20    A.  Yes. 

       21    Q.  Was it part of General Cigar's strategy to suggest to 

       22    Cubatabaco that General Cigar's sale of the super premium 

       23    COHIBA in the United States would help expand Cubatabaco's 

       24    COHIBA sales where they could be made legally abroad by 

       25    exposing U.S. consumers to it? 
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        1    A.  Sure. 

        2    Q.  That is U.S. consumers who were not previously familiar 

        3    with COHIBA, is that correct? 

        4    A.  That is right, sure.  Hopefully they would be familiar with 

        5    it but by virtue of General Cigar's product. 

        6    Q.  Do the various sentences that we were just discussing also 

        7    appear verbatim in the memo for Nick Freeman to use in 

        8    negotiating with the Cubans?  If you look at the bottom of page 

        9    1. 

       10    A.  Yes. 

       11    Q.  Now, sir, you have been to Cuba how many times? 

       12    A.  Just once. 

       13    Q.  That was in 1982. 

       14    A.  1992. 

       15    Q.  '92, excuse me.  Thank you. 

       16             And it was a memorable trip? 

       17    A.  Yes. 

       18    Q.  And, as a matter of fact, you memorialized that trip either 

       19    yourself or with Alfonse Mayer in 4 memoranda, is that correct? 

       20    A.  That is right. 

       21    Q.  And those 4 memoranda are in front of you, I believe. 

       22    A.  Somewhere, yes. 

       23    Q.  Let's see if we can put them in an order in which you wrote 

       24    them. 

       25             And they each have dates, is that right? 
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        1    A.  I believe that is right. 

        2    Q.  I know they are in that book.  Maybe it's easier if I put 

        3    them in front of you loosely.  They are Plaintiff Exhibit 88, 

        4    89, 91 and 90 or Defendant Exhibit 84, 87, 89, 88. 

        5             And would you just tell me what their dates are in 

        6    chronological order? 

        7    A.  Defendant Exhibit 84 is dated November 16, '92. 

        8             Defendant 87 is November 17, '92. 

        9             Defendant 89 is November 20, '92. 

       10             And Defendant 88 is November 25, '92. 

       11    Q.  When did you return from Cuba, do you remember the date? 

       12    A.  I think it was around the 8th of November, something like 

       13    that. 

       14    Q.  So all those memoranda were prepared within 17 days after 

       15    your return from Cuba? 

       16    A.  Yes. 

       17    Q.  And those were prepared in the ordinary course of business? 

       18    A.  Yes. 

       19             MR. GOLDSTEIN:  Objection as to the two memos from Mr. 

       20    Mayer, whether they were prepared in the ordinary course of 

       21    business. 

       22             THE COURT:  Overruled. 

       23    Q.  Now, with respect to these 4 memoranda, sir, you were 

       24    familiar with them, not only the ones you wrote but the ones 

       25    that Mr. Mayer wrote at the time they were written, isn't that 
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        1    correct? 

        2    A.  That is right. 

        3    Q.  And did you review them prior to their dissemination to 

        4    others? 

        5    A.  Yes, I did. 

        6    Q.  Now, do those memoranda reflect your recollection and/or 

        7    Mr. Mayer's recollection of what you saw and heard while in 

        8    Cuba? 

        9             MR. GOLDSTEIN:  Objection as to Mr. Mayer's 

       10    recollection. 

       11             THE COURT:  Overruled. 

       12    A.  Yes, they did. 

       13    Q.  Did you make an effort to insure that the memos were as 

       14    accurate as possible? 

       15    A.  From my direct knowledge I did.  You know, what Alfonse 

       16    says in his memos that he learned from people in discussions 

       17    where I was not present or if they were in Spanish, I trusted 

       18    that he recounted them correctly.  But basically, yes, as far 

       19    as I could tell these were as accurate as possible. 

       20    Q.  Did you have any reason to believe that Mr. Mayer reported 

       21    falsely to you on events that transpired beyond your knowledge 

       22    of the Spanish language? 

       23    A.  No. 

       24    Q.  Did you report falsely to him on any of the conversations 

       25    or discussions that you had that he was not present at? 
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        1    A.  No. 

        2    Q.  Now, sir, let me ask you to look at these memos in 

        3    chronological order. 

        4             You recall that on cross examination you were shown 

        5    the memo you referred to as your sixth grade vacation trip 

        6    memo, is that right? 

        7    A.  Yes. 

        8    Q.  Now, was that in fact the last of the 4 memos you wrote? 

        9    A.  Yes, it's the one with the latest date on it. 

       10    Q.  Now, the first memorandum, D84, that bears the date of 

       11    November 16, '92, is that right? 

       12    A.  That is right. 

       13    Q.  Now, who prepared that memorandum? 

       14    A.  It's from Alfonse Mayer to David Burgh. 

       15    Q.  And you already testified that you reviewed it. 

       16    A.  That is right. 

       17    Q.  Now, you indicated that different topics were covered in 

       18    each of the 4 memos.  What were the general topics covered in 

       19    that memorandum D84, the November 16 memo? 

       20    A.  First he talks about a meeting or what Mr. Padron told him 

       21    about the fact that Consolidated Cigar might be sold to a 

       22    European company.  Then he talks about the breakfast meeting 

       23    with Padron and he says "a few short time ones thereafter," 

       24    other meetings I guess or other conversations he had with 

       25    Padron, and specifically about some political and 
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        1    embargo-related issues. 

        2             He recounts a conversation with Chris Berger about 

        3    whether or not General Cigar would be interested in a 

        4    partnership with Chris' company.  Then he talks about the 

        5    COHIBA and my opportunity to talk with their legal man in 

        6    Cubatabaco.  Then he talks about Lippo Leaf and what they are 

        7    doing over there in Cuba. 

        8             Finally, he talks generally about a lot of emphasis 

        9    was made on the word Habanos and Habanos cigars, and finally 

       10    Padron said that he was extremely mad with Tobacolera.  He ends 

       11    it talking about Miami and Alonzo. 

       12    Q.  Now, sir, what is the title of that memo? 

       13    A.  The title of the memo is "Related business information for 

       14    General Cigar." 

       15    Q.  Now, with respect to that conversation with Mr. Garrido, I 

       16    believe you testified on direct that you told Mr. Mayer about 

       17    that immediately after it happened, is that right? 

       18    A.  That is right. 

       19    Q.  Now, let me ask you to go on next, sir, to the next 

       20    memorandum, D87. 

       21             Is that dated the next day? 

       22    A.  Yes. 

       23    Q.  Now, did Mr. Mayer write that memorandum? 

       24    A.  Yes.  I think he wrote it and I reviewed it and put my name 

       25    on it.  And I believe initially this is his writing. 
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        1    Q.  Now, sir, in general terms what were the subject matters in 

        2    that memorandum? 

        3    A.  He starts off just recounting generally how he got there 

        4    and what we did when we first arrived.  He talks about the 

        5    conference and what events happened day-by-day or scheduled 

        6    day-by-day at the conference, where we ate I guess.  And then 

        7    he goes on with very detailed information about the cigar 

        8    business in Cuba.  He goes on and on about that for 5 pages or 

        9    so, 4 pages.  Then he summarizes it at the end talking about 

       10    the embargo and the Toricelli bill and some other information 

       11    about tobacco in Cuba, and there is an attachment -- it appears 

       12    to be an attachment that identifies various people that were on 

       13    the trip and that we met. 

       14    Q.  Sir, does that memorandum discuss COHIBA? 

       15    A.  I don't think it does. 

       16    Q.  Now, let me ask you to turn to the next memorandum in time, 

       17    D89 which appears to be dated November 20, '92.  Who wrote that 

       18    memo? 

       19    A.  I did. 

       20    Q.  Now, sir, that memorandum is marked "attorney-client 

       21    privileged confidential," do you see that? 

       22    A.  Yes. 

       23    Q.  Did you cause that memorandum to be marked that way at or 

       24    about the time it was written? 

       25    A.  Yes. 
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        1    Q.  Are any of the other memoranda marked attorney-client 

        2    privileged? 

        3    A.  No. 

        4    Q.  Now, do you remember why you had this memorandum marked 

        5    attorney-client privileged? 

        6    A.  Yes, obviously these were my observations about the 

        7    opportunity to do business in Cuba from a legal point of view 

        8    and I considered this to be legal advice to David Burgh or 

        9    soliciting business and legal advice, giving him the occasion 

       10    to solicit business and legal advice from me.  So I just 

       11    thought it was appropriate that this would be labeled 

       12    attorney-client privileged.  That was my practice in memos of 

       13    these kind. 

       14    Q.  Now, sir, you were aware that there came a point in this 

       15    litigation where General Cigar waived the attorney-client 

       16    privilege, is that right? 

       17    A.  Yes. 

       18    Q.  And you were advised that General Cigar was going to waive 

       19    the privilege, right? 

       20    A.  Yes. 

       21    Q.  And you understood that as a result of that you would be 

       22    asked questions that what General Cigar could otherwise insist 

       23    invaded the privilege? 

       24    A.  That is right. 

       25    Q.  In giving your answers here today, you are giving the 
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        1    answers freely without regard to any reservations with respect 

        2    to the attorney-client privilege, is that correct? 

        3    A.  That is correct with respect to this matter, yes. 

        4    Q.  Now, sir, this particular memorandum discussed COHIBA, did 

        5    it not? 

        6    A.  Yes. 

        7    Q.  And what does it say about COHIBA? 

        8    A.  It recounts my discussion with Mr. Garrido, the 

        9    hypothetical I posed to him, the fact that he told me that they 

       10    did not have sufficient resources to police the trademark 

       11    rights all over the world, that the name Habanos and a Cuba 

       12    Habanos and Puro were the marks that they were most successful 

       13    in protecting and that it declined to go after the maker of the 

       14    Glory of Cuba cigar in the U.S. citing insufficient resources. 

       15    Q.  Now, sir, in your direct and cross you covered this but I 

       16    am not sure you were asked this question specifically. 

       17             Did you ask Mr. Garrido to acknowledge that General 

       18    Cigar owned the word mark COHIBA in the United States? 

       19    A.  No, not at all. 

       20    Q.  Did you ask anyone from Cubatabaco at any point whether 

       21    they acknowledged General Cigar's ownership of COHIBA in the 

       22    United States? 

       23    A.  No, that was not my intention or my purpose in bringing up 

       24    the COHIBA matter at all to Mr. Garrido or anybody else. 

       25    Q.  Why didn't you ask them that question? 
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        1    A.  I had no doubt in my mind that General Cigar owned the 

        2    mark.  I wasn't interested in them acknowledging it or telling 

        3    me I was right or wrong.  When I spoke to him I said, you know 

        4    we own the mark.  He said yes.  And then I said, let me talk to 

        5    you about a hypothetical, and my purpose really was to talk 

        6    about the trade dress issue.  I did not believe then, and I 

        7    don't believe now, that there were any issues concerning the 

        8    ownership of the mark. 

        9    Q.  At the time you asked Morgan & Finnegan to do a 

       10    comprehensive study of General Cigar's position with respect to 

       11    COHIBA, were you concerned as to whether or not Cubatabaco 

       12    might assert ownership of the COHIBA mark in the United States? 

       13    A.  No, I was concerned that if in fact there had been any 

       14    issue or any abandonment issue with the mark, that somebody 

       15    else might get it or that we wouldn't own it for some reason, 

       16    which is why we were very prudent and we put another trademark 

       17    application in for it but, no, my thinking was more related to 

       18    our ownership rights and whether or not we would have the right 

       19    to continue to use the brand name and they were going about a 

       20    new launch, a relaunch of this product and had very high hopes 

       21    for the future on it and I wanted to make sure we owned the 

       22    mark. 

       23    Q.  Sir, now, let me ask you to turn to the last memorandum, 

       24    D88.  That is dated November 25.  That is the memorandum that 

       25    Mr. Goldstein began with.  That is the one that you refer to as 
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        1    your sixth grade report on my summer vacation. 

        2    A.  Right. 

        3    Q.  In that memorandum you don't discuss your conversation with 

        4    Mr. Garrido, do you? 

        5    A.  No, I don't. 

        6    Q.  Is there any reason why you didn't? 

        7    A.  Yes.  Again, this was not a legal document.  I was not 

        8    about to offer legal advice in here or talk about strategies. 

        9    This was a very broad report on the trip loaded with a lot of 

       10    anecdotes and just stories and, again, was more in the form of 

       11    a narrative summer vacation type report.  When I needed to and 

       12    when I wanted to talk to the management about specific legal 

       13    issues, I did so through specific memorandums that were 

       14    appropriately labeled as attorney-client privilege. 

       15    Q.  Did you talk about the cars you observed in Cuba? 

       16    A.  I think I did. 

       17    Q.  You described the airport? 

       18    A.  Yes. 

       19    Q.  Did you talk about what appeared on the state-sponsored 

       20    billboards? 

       21    A.  Yes. 

       22    Q.  Did you talk about your feelings as you walked through the 

       23    streets? 

       24    A.  Yes, I did. 

       25    Q.  Now, in some of these memoranda there are references to 
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        1    conversations with Mr. Padron.  Do you remember that? 

        2    A.  Yes. 

        3    Q.  And, sir, I believe you testified when Mr. Padron spoke to 

        4    you he spoke English, is that right? 

        5    A.  That is right. 

        6    Q.  And did you ever have any difficulty understanding his 

        7    English? 

        8    A.  No. 

        9    Q.  Did he communicate to you in a way that you were able to 

       10    respond? 

       11    A.  Yes.  His English was fine as far as the kind of 

       12    discussions I had with him, yes. 

       13    Q.  Now, sir, let me ask you to look at Defendant 88.  That is 

       14    one of these memoranda.  You see there at page 5970, the Bates 

       15    number, that you report that Mr. Padron had "made it clear that 

       16    trademarks are not important.  He said Havana will sell cigars 

       17    no matter what name they have.  Any companies that have marks, 

       18    and this was directed to GC, would have to sell, give the marks 

       19    back to Cubatabaco and get distributorship rights only or else 

       20    Cubatabaco will sell the cigars under a new name." 

       21             Do you see that? 

       22    A.  Yes. 

       23    Q.  Were you surprised by those statements? 

       24    A.  Yes, I was. 

       25    Q.  Now, sir, are you familiar with an interview with Mr. 
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        1    Padron that was printed in the second issue of Cigar 

        2    Aficionado? 

        3    A.  Yes. 

        4    Q.  And you know that interview was conducted at or about the 

        5    time you were meeting with him at this conference, right? 

        6    A.  That is right. 

        7             MR. GOLDSTEIN:  Objection, your Honor.  This is 

        8    outside the scope of the cross and there is nothing about this 

        9    in the direct. 

       10             THE COURT:  Overruled. 

       11    Q.  Did you read the interview at the time it was published? 

       12    A.  Yes. 

       13             (Continued on next page) 

       14 

       15 

       16 

       17 

       18 

       19 

       20 

       21 

       22 

       23 

       24 

       25 
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        1    BY MR. KIRBY: 

        2    Q.  Did you notice anything about what Mr. Padron said in that 

        3    interview compared to what your memorandum reported he had said 

        4    to you all? 

        5    A.  Yes, I noticed it was exactly the same.  It wasn't 

        6    surprising.  Through the whole conference that's all they 

        7    talked about was Habanos is the brand name, we don't need brand 

        8    names, we sell a cigar based on the fact that Cuban -- that was 

        9    their whole marketing thrust, if you will. 

       10    Q.  Now -- 

       11             MR. KIRBY:  Excuse me one second, your Honor. 

       12             Your Honor, could I have the last answer reread, 

       13    please. 

       14             THE COURT:  Yes. 

       15             MR. KIRBY:  I have no further questions, your Honor. 

       16    RECROSS EXAMINATION 

       17    BY MR. GOLDSTEIN: 

       18    Q.  Mr. Milstein, if you would look at Defendants' Exhibit 283, 

       19    which is also Plaintiff's Exhibit 1084, the January 14, 1993 

       20    memo. 

       21    A.  Yes. 

       22    Q.  And if you look in that first paragraph where you state 

       23    what, the rationale of the object, the object is to secure a 

       24    license to use the trade dress currently used by Cubatabaco, 

       25    and the rationale is to aid GC in successfully repositioning 
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        1    and relaunching its COHIBA brand cigar.  It would be useful to 

        2    exploit the popularity, familiarity, brand recognition and 

        3    overall success of the Cuban COHIBA. 

        4             Do you see that? 

        5    A.  Yes. 

        6    Q.  General Cigar was going to sell its cigar in the United 

        7    States, correct? 

        8    A.  That's right. 

        9    Q.  It wasn't going to sell its cigar outside of the United 

       10    States, was it? 

       11    A.  I think that's right. 

       12    Q.  And it would not have been useful, then, for General Cigar 

       13    to exploit the popularity, familiarity, brand recognition and 

       14    overall success of the Cuban COHIBA outside the United States 

       15    in order to get U.S. consumers to purchase the General Cigar 

       16    COHIBA in the United States, isn't that correct? 

       17    A.  No, it's not correct.  It would have been useful to do 

       18    that. 

       19    Q.  You're selling to U.S. consumers, right? 

       20    A.  Right. 

       21    Q.  In the United States, right? 

       22    A.  Yes. 

       23    Q.  And to aid yourself in getting those U.S. consumers to buy 

       24    your cigar, it would be useful to exploit the popularity, 

       25    familiarity, brand recognition and overall success of the Cuban 
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        1    COHIBA among those consumers, isn't that right? 

        2    A.  You try to develop a mystique about the product, that 

        3    people think that it is being sold over there, it is a good 

        4    seller over there, it is a quality product.  All of the Cuban 

        5    cigars generally had a mystique about it from pre-embargo days, 

        6    and even in the '80s when perhaps people who were smoking 

        7    Cuban-origin brands here didn't remember the old Partagus and 

        8    the old Cuban cigars, they still had an idea that these Cuban 

        9    cigars were somehow special.  So what they were trying to do is 

       10    just trade off on the mystique.  It would be helpful to develop 

       11    a mystique about that product. 

       12    Q.  And that mystique would have had to have been the mystique 

       13    of the U.S. consumers for that product, correct? 

       14    A.  The product wasn't sold here so we were trying to develop a 

       15    mystique based on the fact that it was a well-known Cuban brand 

       16    throughout the world. 

       17    Q.  And there's nothing in your memo, either in the first 

       18    paragraph under rationale or in that second paragraph under 

       19    benefits to GC about exploiting the popularity, familiarity, 

       20    brand recognition and overall success of the Cuban COHIBA 

       21    outside the United States, is it? 

       22    A.  That is exactly what I just said. 

       23    Q.  The memo does not say to exploit the popularity, 

       24    familiarity outside the United States, does it? 

       25    A.  No, it doesn't say that, but that is exactly what I was 
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        1    talking about because there was no popularity, familiarity, 

        2    brand recognition or overall success of the Cuban COHIBA in the 

        3    United States.  It was not sold here. 

        4    Q.  So your testimony is that the idea here was to aid 

        5    yourselves in exploiting, to the extent the cigar was popular 

        6    in Spain or in Italy, that would be useful to you to exploit 

        7    the popularity to sell your General Cigar in the United States. 

        8    You would be exploiting the Spanish popularity, the familiarity 

        9    in Spain, the brand recognition in Italy, and its overall 

       10    success in Switzerland so that you could sell General Cigar 

       11    COHIBA to U.S. consumers, is that your testimony to this court? 

       12    A.  Yes, that's right. 

       13    Q.  You're aware of marketing documents prepared about the 

       14    exact same time as this in 1993 by your marketing department 

       15    regarding launching a COHIBA cigar, isn't that correct? 

       16    A.  Generally, yes. 

       17    Q.  And you're aware that those marketing documents also talked 

       18    about exploiting the reputation of the Cuban COHIBA cigar for 

       19    the benefit of General Cigar, correct? 

       20    A.  I don't remember. 

       21    Q.  And there's nothing in those documents about exploiting its 

       22    fame in Switzerland or its fame in Saudi Arabia or its fame in 

       23    Spain to sell COHIBA cigars to United States consumers, is 

       24    there? 

       25    A.  Could you show me the documents?  I just don't remember. 
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        1             It would make no sense to talk about exploiting the 

        2    popularity of a brand that was never sold here, was not 

        3    available, people didn't know about it.  I mean, there is no 

        4    reason to add the kind of language you're suggesting when 

        5    everybody knew what we were talking about.  It just was not 

        6    anything related to reality. 

        7    Q.  Just so I'm clear, because maybe I'm not, the General Cigar 

        8    COHIBA was going to be sold to U.S. consumers, right? 

        9    A.  Yes. 

       10    Q.  I just want to be sure. 

       11             In the conference that you went down to Havana for, 

       12    where nobody was interested in brand names, the COHIBA Siglo 

       13    was launched at that conference, isn't that correct? 

       14    A.  Yes. 

       15    Q.  That was the 500th celebration of the discovery of tobacco 

       16    by Columbus? 

       17    A.  Yes. 

       18    Q.  And people from the international cigar community were 

       19    present in Havana, correct? 

       20    A.  That's right. 

       21    Q.  And American journalists attended, Marvin Shanken and his 

       22    staff were there? 

       23    A.  Marvin Shanken was there, yes. 

       24    Q.  And tobacco people from all over the world were there, 

       25    right? 
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        1    A.  Yes. 

        2    Q.  And a lot of your memos are about meeting tobacco people 

        3    from all over the world, right? 

        4    A.  Yes.  There's references to that in the memos, yes. 

        5    Q.  And one of the events there was the launch of the new 

        6    COHIBA Siglo in front of this worldwide audience, isn't that 

        7    right? 

        8    A.  Yes. 

        9    Q.  And you also mentioned that you had read this Padron 

       10    interview in 1993, correct? 

       11    A.  Yes. 

       12    Q.  And in that Padron interview, Padron talks about both the 

       13    importance of brands and the importance of the Habanos name, 

       14    isn't that correct? 

       15    A.  It's been quite a while since I read that, but generally I 

       16    believe that's true. 

       17    Q.  That's true, right? 

       18    A.  It's been quite a while since I read that, but generally I 

       19    believe that's true. 

       20    Q.  Well, you testified about some of it, right? 

       21    A.  Generally I believe that's true, yes. 

       22    Q.  Now, Plaintiff's Exhibit 297.  Can you look at paragraph 29 

       23    of your direct testimony.  Defendants' Exhibit 297.  Excuse me. 

       24             Do you have your direct testimony? 

       25    A.  I'm finding it. 
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        1             You want me to look at 297 and my direct testimony? 

        2    Q.  Yes.  Paragraph 29 of your direct testimony and Defendants' 

        3    Exhibit 297. 

        4    A.  What paragraph? 

        5    Q.  29. 

        6    A.  29? 

        7    Q.  Yes. 

        8    A.  OK. 

        9    Q.  Could you read the second sentence about Defendants' 

       10    Exhibit 297. 

       11    A.  "297 is a true and accurate copy of a summary that I 

       12    authored that detailed some of the ideas that we discussed in 

       13    that meeting." 

       14    Q.  And "that meeting" refers to the meeting that you and 

       15    Mr. Burgh had with Mr. Freeman on January 27, 1993 in London, 

       16    correct? 

       17    A.  Yes. 

       18    Q.  And on cross-examination when you were asked about that, 

       19    you agreed that in fact D297 is a true and accurate copy of a 

       20    summary that I authored that detailed some of the ideas that we 

       21    discussed in that meeting with Mr. Freeman, isn't that correct? 

       22    A.  Yes. 

       23    Q.  Now, on your redirect you're testifying something about it 

       24    being a talking points memo. 

       25    A.  Yes, ma'am. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1307 

             36JHEMP3                 Milstein - recross 

        1    Q.  There is nothing about that in your direct testimony, is 

        2    there? 

        3    A.  Not specifically, no. 

        4    Q.  And there's nothing about leaving it with Mr. Freeman, is 

        5    there? 

        6    A.  Not specifically, no. 

        7    Q.  Well not generally either, is there? 

        8    A.  No.  But it doesn't say I didn't leave it; it doesn't say 

        9    it wasn't a talking point. 

       10    Q.  But you do say it is a memo you prepared after you met with 

       11    Freeman, it is a summary of what you discussed with him, isn't 

       12    that correct? 

       13    A.  No.  It is a true and accurate copy of a summary that I 

       14    authored that detailed some of the ideas we discussed in that 

       15    meeting. 

       16    Q.  So how would you know what you discussed in that meeting 

       17    before you had the meeting? 

       18    A.  This is what I wanted to discuss in the meeting.  I brought 

       19    it with me and we used it as a document to discuss issues 

       20    during the meeting. 

       21    Q.  And one of the things you discussed in the meeting was that 

       22    to aid GC in successfully repositioning and relaunching its 

       23    COHIBA brand cigar in the United States, it would be useful to 

       24    exploit the popularity, familiarity, brand recognition and 

       25    overall success of the Cubatabaco COHIBA, isn't that correct? 
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        1    A.  Yes. 

        2    Q.  Now, Freeman never met with Padron, did he? 

        3    A.  Not to my knowledge. 

        4    Q.  And -- 

        5    A.  On this issue. 

        6    Q.  Well, he never met with Freeman on General Cigar's behalf 

        7    with respect to COHIBA.  Obviously he met with Mr. Padron on 

        8    numerous occasions as part of his long-term business 

        9    relationship with the Cubans, correct? 

       10    A.  I assume so, yes. 

       11    Q.  Now, I had asked you some questions about OFAC and you had 

       12    said that you didn't recall and you thought that even asking 

       13    for a written acknowledgement might be a violation of the 

       14    embargo, isn't that correct? 

       15    A.  Yes. 

       16    Q.  And then Mr. Kirby helpfully pointed out this part where 

       17    you in fact did speak with OFAC, correct? 

       18    A.  Yes. 

       19    Q.  And under Legal Considerations on the second page of this 

       20    memo, or third page of this memo, Defendants' 283, you state, 

       21    "I have confirmed that the U.S. Office of Foreign Assets 

       22    Control, a unit of the Treasury Department who regulates 

       23    compliance with the Cuban embargo, will not consider our 

       24    negotiations with Cuba to be a violation of the embargo," 

       25    correct? 
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        1    A.  That is what it says, yes. 

        2    Q.  Now, Mr. Kirby showed you Defendants' Exhibit 89, the one 

        3    that says attorney-client privileged confidential, from 

        4    November 20, 1992. 

        5    A.  Yes. 

        6    Q.  Now, you're aware that we discussed that memorandum in your 

        7    first deposition, isn't that correct? 

        8    A.  I don't remember. 

        9    Q.  And in fact, in your first deposition, the attorney-client 

       10    privilege had not yet been waived by General Cigar, isn't that 

       11    right? 

       12    A.  Yes. 

       13    Q.  And in fact, General Cigar was quite explicit that 

       14    providing this paragraph, while redacting everything else, was 

       15    done because they did not consider this statement about COHIBA 

       16    to be attorney-client privileged information, correct? 

       17    A.  I don't know what call they made on that. 

       18    Q.  You recall it was produced and you testified about that 

       19    document in your first deposition, right? 

       20    A.  No, I don't. 

       21    Q.  There is no indication on the marking, the documents 

       22    produced as GC5978, 5979, correct? 

       23    A.  I'm sorry.  Say that again. 

       24    Q.  The Bates numbers are GC5978 and 5979, correct? 

       25    A.  Yes. 
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        1    Q.  If I could direct your attention to page 158, line 7, 

        2    through 22. 

        3             MR. KIRBY:  Counsel, I can't hear. 

        4             THE COURT:  158, 7 through 22. 

        5             MR. KIRBY:  Thank you, your Honor. 

        6             Your Honor -- 

        7    Q.  Does that refresh -- 

        8             THE COURT:  Wait a minute.  There isn't a question. 

        9    Q.  Does that refresh your recollection that that document had 

       10    been produced and was shown to you at your first deposition 

       11    prior to General Cigar's waiver of the privilege? 

       12    A.  Yes. 

       13    Q.  You said that Mr. Padron spoke English fairly well, you 

       14    could understand him? 

       15    A.  He spoke well enough that I could understand him, yes. 

       16    Q.  You did not raise the COHIBA trade dress issue with 

       17    Mr. Padron, is that correct? 

       18    A.  No. 

       19    Q.  And you did not raise the COHIBA word mark issue with 

       20    Mr. Padron, is that correct? 

       21    A.  I didn't have a COHIBA word mark issue to raise. 

       22    Q.  You did not discuss the COHIBA word mark with Mr. Padron, 

       23    is that correct? 

       24    A.  That's correct. 

       25    Q.  And you don't recall the words you used with Mr. Garrido 
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        1    and you don't recall the words that Mr. Garrido used with you 

        2    regarding any acknowledgement by Mr. Garrido of General Cigar's 

        3    claim to ownership of the COHIBA mark in the United States, is 

        4    that correct? 

        5    A.  Not specifically the exact language, no. 

        6             MR. GOLDSTEIN:  I have no further questions. 

        7             MR. KIRBY:  Your Honor, I just have a couple, if I 

        8    may. 

        9    REDIRECT EXAMINATION 

       10    BY MR. KIRBY: 

       11    Q.  Mr. Milstein, do you recall your deposition being taken by 

       12    Mr. Goldstein? 

       13    A.  Yes. 

       14    Q.  I want to refer you to page 340 of your deposition, 

       15    specifically line 1, through 341, line 18. 

       16             MR. KIRBY:  I would like to have this put up on the 

       17    board, your Honor, and I am going to offer this sworn testimony 

       18    under Rule 801, prior statement by a witness. 

       19             With your Honor's permission, I would like to read 

       20    this into the record. 

       21             MR. GOLDSTEIN:  Objection. 

       22             You are seeking to impeach the witness? 

       23             MR. KIRBY:  No.  I am offering -- this is sworn 

       24    testimony elicited by Mr. Goldstein's deposition.  I am 

       25    offering it as a prior consistent statement. 
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        1             We will have a short recess. 

        2             (Witness excused) 

        3             (Recess) 

        4             MR. KIRBY:  Your Honor, in our race to conclude 

        5    today -- 

        6             THE COURT:  Some race, the tortoise and the hare. 

        7             MR. KIRBY:  I will rephrase that. 

        8             THE COURT:  Would you buy struggle? 

        9             MR. KIRBY:  I hope this part isn't a struggle. 

       10             There are three exhibits that I used during 

       11    Mr. Garrido's cross which I am informed reliably I did not 

       12    introduce and move into evidence, even though they were 

       13    discussed.  They are the plaintiff's response to defendants' 

       14    first set of interrogatories, D600; D666, a counterfeit COHIBA 

       15    Robustos wooden box; and D667, a counterfeit COHIBA box. 

       16             I move their admission. 

       17             THE COURT:  They are admitted. 

       18             (Defendant's Exhibits 600, 666 and 667 received in 

       19    evidence) 

       20             MR. KIRBY:  We now call our presumptive last witness, 

       21    Dr. Itamar Simonson. 

       22             THE COURT:  Are there exhibits to the good doctor's 

       23    testimony? 

       24             MR. KIRBY:  Yes.  If I may, your Honor, I am going to 

       25    hand this up now, your Honor. 
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        1             There were two typographical errors which we have 

        2    corrected in ink and with and errata sheet on the top. 

        3             THE COURT:  Thank you. 

        4     ITAMAR SIMONSON, 

        5         called as a witness by the defendant, 

        6         having been duly sworn, testified as follows: 

        7             MR. KIRBY:  Your Honor, I am handing to the witness, 

        8    your Honor, what I believe is Court Exhibit 23, which is what I 

        9    have just furnished to the court.  That is the written direct 

       10    testimony together with selected exhibits that are mentioned in 

       11    Dr. Simonson's direct testimony. 

       12    DIRECT EXAMINATION 

       13    BY MR. KIRBY: 

       14    Q.  Dr. Simonson, where are you employed today? 

       15    A.  I am a professor at Stanford University. 

       16    Q.  And what is your position at Stanford? 

       17    A.  I am the Sebastian S. Kresge professor of marketing. 

       18    Q.  Now, would you briefly summarize your education for the 

       19    court. 

       20    A.  I received a BA in economics in political science from the 

       21    Hebrew University in Israel; I received an MBA at UCLA; I 

       22    received a Ph.D. at Duke University. 

       23    Q.  Now, sir, were your MBA and Ph.D. in any particular area? 

       24    A.  In marketing. 

       25    Q.  Now, what do you currently teach at Stanford? 
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        1    A.  I teach an MBA class on marketing management and I teach a 

        2    Ph.D. course on judgment and decision making and consumer 

        3    decision making. 

        4    Q.  Now, can you mention some of the other courses you have 

        5    taught at Stanford? 

        6    A.  I've taught a Ph.D. course on consumer research, how to 

        7    conduct consumer research.  I taught different variations of 

        8    the course on consumer decision making. 

        9    Q.  Have you taught courses in technology marketing? 

       10    A.  And I taught an MBA class on technology marketing. 

       11    Q.  When you refer to something as a Ph.D. course, does that 

       12    mean it is designed for Ph.D. candidates? 

       13    A.  Yes. 

       14    Q.  Now, prior to becoming -- I take it you are a full chaired 

       15    professor at Stanford? 

       16    A.  That's correct. 

       17    Q.  Now prior to assuming that position, did you hold academic 

       18    positions at any other institutions? 

       19    A.  I was on the faculty of the University of California at 

       20    Berkeley for six years. 

       21    Q.  Did you ever teach the MIT Sloan School? 

       22    A.  No. 

       23    Q.  Did you ever visit there? 

       24    A.  Yes. 

       25    Q.  Now, sir, have you published articles in peer-reviewed 
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        1    journals? 

        2    A.  Let me correct the previous answer.  I co-taught a course 

        3    on consumer decision making, but it wasn't a formal assignment, 

        4    I just helped another instructor at MIT. 

        5    Q.  Now, what is a peer-reviewed journal? 

        6    A.  It is a journal in which you are submitting a manuscript 

        7    which is then sent to three or four reviewers who are experts 

        8    in that area and they provide reviews which are then sent to 

        9    you.  To the extent that the reviews are negative, then the 

       10    editor of the journal tells you that unfortunately your 

       11    manuscript is rejected.  If they are positive but require 

       12    amendment or changes, then you make those changes, perhaps 

       13    running additional studies, and resubmit it, and eventually the 

       14    hope is that it will get published. 

       15    Q.  Now, have you published articles in peer-reviewed journals? 

       16    A.  Yes. 

       17    Q.  Would you mention some of the journals in which you 

       18    published? 

       19    A.  Journal of Consumer Research, Journal of Marketing 

       20    Research, Marketing Science, Organizational Behavior and Human 

       21    Decision Processes. 

       22    Q.  What about the Journal of Consumer Psychology? 

       23    A.  Journal of Consumer Psychology, Journal of Public Policy & 

       24    Marketing. 

       25    Q.  Sir, have you conducted academic research and published 
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        1    articles that are relevant to trademark issues? 

        2    A.  Yes. 

        3    Q.  Do you serve on the editorial boards of any academic 

        4    journals? 

        5    A.  Yes. 

        6    Q.  Which ones? 

        7    A.  Journal of Consumer Research, Journal of Consumer 

        8    Psychology, Journal of Marketing Research, Journal of 

        9    Behavioral Decision Making, and Marketing Letters. 

       10    Q.  Sir, have you won any academic awards? 

       11    A.  I have. 

       12    Q.  Can you briefly tell us about those. 

       13    A.  I received the award for the best article published in the 

       14    Journal of Consumer Research; I received the O'Dell Award for 

       15    the Journal of Marketing Research that has had the greatest 

       16    impact on the marketing field in the previous five years.  I 

       17    received that in 1997 and again in 2001.  I received the Best 

       18    Article Award in the Journal of Public Policy & Marketing; I 

       19    received the American Marketing Association award for the Best 

       20    Article in the area of services marketing; I received the 

       21    Ferber award from the Association for Consumer Research. 

       22    Q.  All right, sir.  I take it that these awards are all listed 

       23    in your CV which is attached to your expert report? 

       24    A.  Yes. 

       25    Q.  Now, sir, have you ever been employed in a non-academic 
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        1    setting? 

        2    A.  Yes. 

        3    Q.  Would you tell us about that, please? 

        4    A.  After getting my MBA in 1978, I worked for five years for 

        5    Motorola. 

        6    Q.  What were your responsibilities there? 

        7    A.  I was for most of the time the product marketing manager in 

        8    charge of two-way communications products, and previously I 

        9    fulfilled different functions in the marketing area. 

       10    Q.  Did you as part of your responsibilities design consumer 

       11    marketing surveys? 

       12    A.  Yes, that was a major part of my work, to conduct consumer 

       13    surveys as well as competitor analysis. 

       14    Q.  And how did the engineers of Motorola use the results of 

       15    those surveys? 

       16    A.  A major purpose of those studies was to help define market 

       17    needs and which products the engineers need to develop in order 

       18    to satisfy customer wants. 

       19    Q.  Sir, have you ever conducted or supervised marketing 

       20    research studies? 

       21    A.  What do you mean by marketing research studies? 

       22    Q.  Well, have you ever conducted any marketing research 

       23    studies involving surveys? 

       24    A.  I've conducted well over a thousand studies involving 

       25    surveys. 
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        1    Q.  Have you reviewed and evaluated other people's studies 

        2    resulting from surveys? 

        3    A.  Numerous times. 

        4    Q.  Can you give me any estimate of how many times? 

        5    A.  Well, if you include cases where I am reviewing surveys 

        6    conducted by students and cases where I was a referee on other 

        7    people's submissions to journals and as a consultant, again, it 

        8    will be a very high number. 

        9    Q.  All right, sir.  Now, I take it, sir, that you have been a 

       10    consultant in non-litigation situations, is that correct? 

       11    A.  That's correct. 

       12    Q.  Have you also been a consultant in litigation? 

       13    A.  Yes. 

       14    Q.  What types of cases have you been retained in? 

       15    A.  Probably the most common case involves trademarks related 

       16    to publications that I had in that area, but I have testified 

       17    on various issues related to consumer behavior in marketing. 

       18    Q.  Are you typically retained by plaintiffs or defendants? 

       19    A.  Both sides. 

       20    Q.  Have you previously been accepted as an expert by courts in 

       21    the United States? 

       22    A.  Yes. 

       23    Q.  Have you been recognized as an expert in marketing, 

       24    trademark surveys and consumer deception, deceptive 

       25    advertising? 
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        1    A.  Yes. 

        2             MR. KIRBY:  Let me at this point offer Dr. Simonson as 

        3    an expert in consumer behavior, marketing, and marketing 

        4    research, including survey research. 

        5             THE COURT:  Any voir dire? 

        6             MR. WALSH:  We, too, your Honor will combine our voir 

        7    dire with cross-examination. 

        8             THE COURT:  He is qualified. 

        9    Q.  Dr. Simonson, have you been retained by General Cigar in 

       10    this case? 

       11    A.  Yes. 

       12    Q.  Now, what were you asked to do when you became involved 

       13    with this matter? 

       14    A.  Well, initially I received the survey report of Mr. Ossip 

       15    and was asked to evaluate it and to determine whether I thought 

       16    that a likelihood of confusion survey needs to be conducted. 

       17             Subsequently I received the second report of Mr. Ossip 

       18    and the report of Mr. Siegel and was asked to evaluate those 

       19    reports and to perform my evaluation of the issues in this 

       20    case. 

       21    Q.  Now, sir, in connection with preparing to testify today, 

       22    have you read the written direct examinations prepared by 

       23    plaintiff's witnesses and defendants' witnesses? 

       24    A.  Yes. 

       25    Q.  Have you watched the trial or read the trial testimony of 
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        1    all the witnesses who have testified in this case? 

        2    A.  Yes. 

        3    Q.  Were you able to reach any conclusions as to the level of 

        4    COHIBA awareness in the United States in 1992? 

        5    A.  Yes. 

        6             MR. KRINSKY:  Objection, your Honor.  This is going 

        7    beyond an introduction and he is going into the substance of 

        8    the testimony. 

        9             THE COURT:  I will permit a little bit of it. 

       10    Q.  The answer to that question, you were able to reach a 

       11    conclusions as to the level of COHIBA awareness in the United 

       12    States in 1992, you answered yes. 

       13             Were you also able to reach any conclusions as to 

       14    whether under the current environment there is a likelihood of 

       15    confusion between the General Cigar COHIBA and the Cuban 

       16    COHIBA? 

       17    A.  Yes. 

       18    Q.  Now, you have in front of you a copy of your direct written 

       19    examination. 

       20             Who prepared that document? 

       21    A.  I did. 

       22    Q.  Do you adopt this document as your direct testimony in this 

       23    case? 

       24    A.  Yes. 

       25    Q.  Now, sir, attached to that testimony is what has been 
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        1    marked as Defendants' Exhibit D178. 

        2             Do you see that? 

        3    A.  Yes. 

        4    Q.  Is that the expert report you prepared in this case? 

        5    A.  Yes. 

        6             MR. KIRBY:  Your Honor, at this point I offer his 

        7    direct testimony and the exhibits cited in the direct testimony 

        8    as Court Exhibit 23, and the errata sheet which is included as 

        9    Court Exhibit 23A, and as I previously noted those changes, 

       10    those two changes have been made by hand on the copies 

       11    distributed in court. 

       12             Your Honor, I would note that there are certain 

       13    exhibits that he cites in his report that are not included in 

       14    this bound volume but will be offered at the close of our case. 

       15             THE COURT:  Thank you. 

       16             It is admitted. 

       17             (Defendant's Exhibits 23 and 23A received in evidence) 

       18             MR. KIRBY:  Thank you, your Honor. 

       19             I am not sure if I am handing the witness to 

       20    Mr. Goldstein or Mr. Krinsky or -- to someone. 

       21             MR. WALSH:  Good morning, your Honor. 

       22             My name is Kevin Walsh, and Mr. Krinsky and I will 

       23    share responsibility for Dr. Simonson's cross-examination. 

       24             Mr. Kirby has graciously acceded to our proposal, and 

       25    I believe the court voices no objection to that process. 
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        1    CROSS-EXAMINATION 

        2    BY MR. WALSH: 

        3    Q.  Good morning, Dr. Simonson. 

        4    A.  Good morning. 

        5    Q.  You mentioned a moment ago, sir, that you reviewed 

        6    Mr. Ossip's two studies.  Is it OK with you if I refer to the 

        7    first study, which had a rather long title, as the confusion 

        8    study? 

        9    A.  That's fine. 

       10    Q.  I would like to ask you a few questions about that study 

       11    and perhaps for your convenience I will place it before you. 

       12             MR. WALSH:  If I might also hand up our written 

       13    objections to Dr. Simonson's direct testimony. 

       14             THE COURT:  Yes. 

       15    Q.  By the way, I have applied three fluorescent tabs to the 

       16    Ossip study so that you can speedily navigate through it.  It 

       17    is a rather thick document. 

       18             You are aware, are you not, Dr. Simonson, that in his 

       19    first confusion study Mr. Ossip reported source confusion among 

       20    various universes of premium cigar buyers?  You're aware of 

       21    that, aren't you, sir? 

       22    A.  Yes. 

       23    Q.  In fact, you were in the courtroom, were you not, when 

       24    Mr. Ossip testified about the manner by which he calculated 

       25    such source confusion? 
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        1    A.  Yes. 

        2    Q.  You were here for that testimony? 

        3    A.  I was here for that testimony, yes. 

        4    Q.  And you're aware, are you not, sir, that Mr. Ossip in his 

        5    first report found source confusion among those who were aware 

        6    of COHIBA to be nearly 21 percent? 

        7             Do you recall that? 

        8    A.  If I recall correctly, it was 20.4 percent, yes. 

        9    Q.  Do you recall that among those likely to purchase cigars 

       10    costing more than $120 per box, he found even higher source 

       11    confusion, about 25 percent? 

       12             Do you recall that? 

       13    A.  Yes. 

       14    Q.  By the way, are you generally familiar with the prices at 

       15    which the General Cigar COHIBA sells per box? 

       16    A.  Right now I don't remember the price per box, but I'm sure 

       17    I could calculate because I have a better idea of the price per 

       18    cigar.  And if we multiply it, say, by 25, we probably could 

       19    figure out the price per box more or less. 

       20    Q.  The General Cigar COHIBA is a super-premium cigar, is it 

       21    not? 

       22    A.  Yes. 

       23    Q.  Is there any doubt in your mind that all sizes of General 

       24    Cigar COHIBA sell for more than $120 a box? 

       25    A.  No. 
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        1    Q.  They all do, right? 

        2    A.  All those that I can think of right now, that will be 

        3    correct. 

        4    Q.  Now, putting aside for the moment, Dr. Simonson, your 

        5    disagreement with the validity of Mr. Ossip's method of 

        6    calculating confusion levels, you agree, don't you, sir, that 

        7    reported levels of confusion between 21 percent and 25 percent 

        8    are significant levels of confusion?  You would agree with 

        9    that, wouldn't you? 

       10    A.  I do. 

       11    Q.  And you've testified in your direct testimony that you 

       12    believe that Mr. Ossip's methodology was significantly flawed 

       13    in calculating levels of confusion, haven't you? 

       14    A.  Correct.  That was more an issue in the report. 

       15    Subsequently Mr. Ossip corrected his estimate so the 

       16    discrepancy now is smaller. 

       17    Q.  But you still believe after that correction that his 

       18    methodology was flawed, do you not? 

       19    A.  Certainly. 

       20    Q.  Now in your opinion, sir, if a survey is flawed in the 

       21    fashion you concluded, does it make sense to you to test the 

       22    validity of that flawed survey by conducting another survey? 

       23    A.  We had that discussion during my deposition.  As I 

       24    indicated, because in this case the flaws consistently inflated 

       25    the estimate of likelihood of confusion, we could be certain 
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        1    that the actual estimate is significantly lower than what 

        2    Mr. Ossip obtained.  Since he obtained 14.5 percent, we know 

        3    that it was significantly less than that and therefore there 

        4    was no need to conduct another survey. 

        5    Q.  Well, you didn't do anything to quantitatively determine, 

        6    did you, Dr. Simonson, the level by which Mr. Ossip's 

        7    calculations could be numerically reduced?  You didn't do 

        8    anything to that effect, did you, sir? 

        9    A.  That's correct. 

       10    Q.  You merely concluded that the nature of his methodological 

       11    flaws were such that you could significantly discount his 

       12    calculated level of confusion, correct? 

       13    A.  Not exactly.  He obtained a marginal level of 14.5 percent. 

       14    If you subtract what normally would happen with a control, 

       15    which he did not include, and with the proper methodology, then 

       16    you could conclude with confidence that it was insignificant. 

       17    Whether it was 5 percent or 3 percent, I cannot tell you. 

       18    Q.  Well, the numbers we are looking at on the screen, sir, are 

       19    20.7 percent, and I'm referring to the very bottom figure in 

       20    the left-most column, and 24.6 percent, the very bottom figure 

       21    in the right-most column, correct, those are the numbers that 

       22    appear there?  You wouldn't dispute that, would you, sir? 

       23    A.  That's correct. 

       24    Q.  Now, on occasion you yourself have conducted surveys to 

       25    test the validity of those surveys which you have been asked to 
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        1    critique, right? 

        2    A.  Yes. 

        3    Q.  In fact, you have had occasion to conduct surveys of your 

        4    own on numerous occasions, have you not? 

        5    A.  Correct. 

        6    Q.  Can you tell us approximately, about on how many occasions 

        7    you have done that in the context of litigation with respect to 

        8    which you have been retained? 

        9    A.  Conduct the likelihood of confusion survey? 

       10    Q.  Yes. 

       11    A.  It would be hard to give you an exact number.  Perhaps 

       12    between 20 and 30 cases. 

       13    Q.  And in some of those cases you were engaged as an expert on 

       14    behalf of the client with the junior mark at issue, were you 

       15    not, sir? 

       16    A.  Yes. 

       17    Q.  Can you tell us what the phrase "junior mark" means to you? 

       18    A.  In a forward confusion case, that's the party that 

       19    allegedly is infringing the mark of the senior mark, of the 

       20    senior party. 

       21    Q.  And in this case -- I'm sorry to interrupt you, sir.  Were 

       22    you finished? 

       23    A.  Yes. 

       24    Q.  In this case the General Cigar COHIBA mark is the junior 

       25    mark, correct? 
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        1    A.  Correct. 

        2    Q.  Now, can you just approximate for us on about how many 

        3    occasions you've conducted likelihood of confusion surveys when 

        4    engaged as an expert on behalf of the junior mark? 

        5    A.  It's hard for me to come up with an exact number. 

        6    Q.  Just approximately, sir. 

        7    A.  Just -- 

        8    Q.  Half a dozen? 

        9    A.  Let's say, yes, probably at least half a dozen. 

       10    Q.  And you're professionally qualified, in your opinion, are 

       11    you not, sir, to conduct such a study on behalf of an allegedly 

       12    infringing user?  You consider yourself qualified to do that, 

       13    don't you? 

       14    A.  Yes. 

       15    Q.  Now, you didn't do that here, did you? 

       16    A.  Correct. 

       17    Q.  Were you asked to do that, by the way? 

       18    A.  It was suggested that as a possibility, and after 

       19    evaluating Mr. Ossip's survey I determined that it was not 

       20    needed. 

       21    Q.  Who suggested that, by the way? 

       22    A.  I don't remember which attorney it was, but the issue came 

       23    up in the discussions and it was left up to me to decide 

       24    whether I thought that a survey needs to be conducted. 

       25    Q.  Do you know, by the way, sir, if -- and you decided or 
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        1    recommended to General Cigar's counsel that you didn't think 

        2    that that was necessary, correct? 

        3    A.  Correct. 

        4    Q.  By the way, do you know if anyone other than you conducted 

        5    a likelihood of confusion survey on behalf of General Cigar? 

        6    A.  No. 

        7    Q.  You have no doubt, do you, Dr. Simonson, that General Cigar 

        8    has the financial resources to conduct such a study if it 

        9    wished to do so? 

       10    A.  Correct. 

       11    Q.  And you're aware, are you not, Dr. Simonson, that General 

       12    Cigar has spent many hundreds of thousands of dollars 

       13    conducting market research in connection with its own COHIBA 

       14    mark, aren't you? 

       15    A.  That's right. 

       16    Q.  You consider yourself an expert on marketing and marketing 

       17    research, don't you? 

       18    A.  Yes. 

       19    Q.  Now, you have seen the study prepared by the Cambridge 

       20    Group, haven't you, sir? 

       21    A.  Yes. 

       22    Q.  Do you know, by the way, that General Cigar spent about 

       23    half a million dollars on that study? 

       24    A.  Yes. 

       25    Q.  I am going to ask you to take a look at Exhibit -- I'm 
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        1    sorry.  If you look at Mr. Ossip's direct testimony and turn to 

        2    Appendix E of that testimony, which is one of the pages drawn 

        3    from the Cambridge Group report, you've seen that page? 

        4             Do you have that before you, sir?  Take your time. 

        5    A.  Yes. 

        6    Q.  You've seen that page before, haven't you, sir? 

        7    A.  Yes. 

        8    Q.  By the way, do you know when this litigation that brings us 

        9    all to court today was commenced? 

       10    A.  I believe it was 1997. 

       11    Q.  And do you know when the Cambridge Group study was 

       12    prepared? 

       13    A.  You're referring to the survey that they conducted or to 

       14    this particular document? 

       15    Q.  I'm referring to the larger document from which this page 

       16    was drawn. 

       17             It was about 1998, wasn't it, sir? 

       18    A.  Yes. 

       19    Q.  So it was prepared after the initiation of this litigation 

       20    by Cubatabaco, correct? 

       21    A.  Correct. 

       22    Q.  Now take a look, if you would, sir, at the heading of the 

       23    page, which I have placed before you.  It reads:  Consumer 

       24    Confusion Over "Different Kinds" of COHIBA Is a Major Concern. 

       25             Do you see that, sir? 
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        1    A.  I do. 

        2    Q.  Now, that is a qualitative conclusion rather than a 

        3    quantitative conclusion, right? 

        4    A.  Yes. 

        5    Q.  And take a look at the first bullet point underneath that 

        6    larger heading which reads, "Substantial confusion exists over 

        7    Dominican versus Cuban COHIBAs." 

        8             Now, that is a qualitative rather than a quantitative 

        9    conclusion as well, isn't it? 

       10    A.  Yes. 

       11    Q.  Now, I'd like to place before you some of your direct 

       12    testimony, Dr. Simonson.  In particular, paragraph 108, which 

       13    appears on pages 48 and 49 of your testimony. 

       14             I would like you to focus on the sentence which reads, 

       15    it is the second sentence, and it reads in its entirety: 

       16    "However, while such focus groups can sometimes provide ideas 

       17    that can be pursued further using (quantitative) surveys, it is 

       18    impossible to derive any conclusion about confusion based on 

       19    focus groups." 

       20             Now, by the way, did the Cambridge Group rely on focus 

       21    groups to gather the information which was incorporated in the 

       22    study, one page of which I showed you a moment ago? 

       23    A.  It's my understanding. 

       24    Q.  In your opinion, did the conclusion of the Cambridge 

       25    Group -- and perhaps we could place that page back on the 
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        1    screen for your convenience, Dr. Simonson. 

        2             Did the conclusion of the Cambridge Group that 

        3    substantial confusion exists over Dominican versus Cuban 

        4    COHIBAs -- do you see that, sir? 

        5    A.  Yes. 

        6    Q.  Did that qualitative conclusion, in your opinion, provide 

        7    any ideas to General Cigar that could be pursued further using 

        8    quantitative surveys? 

        9    A.  They could have conducted a survey for that purpose. 

       10    Q.  Well, in your opinion, they could have done it, but did 

       11    that particular sentence, the sentence which reads, 

       12    "Substantial confusion exists over Dominican versus Cuban 

       13    COHIBAs," did that sentence provide any ideas -- and those are 

       14    words you used in your direct testimony, correct? 

       15    A.  Yes. 

       16    Q.  As you read those words today, do you think, in your 

       17    opinion, that that sentence provided ideas to General Cigar 

       18    that could have been pursued further using quantitative 

       19    surveys? 

       20    A.  They could have been pursued further, yes. 

       21    Q.  Now, you don't dispute that had it wished to do so General 

       22    Cigar could in fact have pursued those ideas further, ideas in 

       23    the Cambridge Group report, by conducting quantitative surveys, 

       24    right? 

       25    A.  It was possible. 
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        1    Q.  Now, in your opinion, Dr. Simonson, having been advised by 

        2    the Cambridge Group in 1998, one year after this litigation was 

        3    commenced that substantial confusion existed over the Dominican 

        4    versus the Cuban COHIBAs, was it, in your opinion, incumbent 

        5    upon General Cigar in good faith to pursue this issue further 

        6    by commissioning a quantitative survey? 

        7    A.  I have no information about how the management of General 

        8    Cigar perceived that information.  They could have looked at 

        9    that, looked at that information and dismissed it knowing that 

       10    focus groups can provide no basis for assessing confusion. 

       11    Q.  Well, at any point in time did you ask anyone at General 

       12    Cigar what they thought when they read in the study that cost 

       13    them half a million dollars that substantial confusion existed 

       14    over the Dominican versus the Cuban COHIBAs? 

       15             Did you ever ask anyone at General Cigar what they 

       16    thought about that? 

       17    A.  I've not communicated with managers from General Cigar 

       18    aside from in this courthouse. 

       19             (Continued on next page) 

       20 

       21 

       22 

       23 

       24 

       25 
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        1    Q.  Well, did you ever ask any of General Cigar's lawyers what 

        2    they thought about that conclusion? 

        3    A.  No. 

        4    Q.  Are you aware, Dr. Simonson, that to this day General Cigar 

        5    has never undertaken a quantitative study to determine the 

        6    level of confusion of the sort reported here by the Cambridge 

        7    Group, substantial confusion exists over Dominican versus Cuban 

        8    COHIBAs? 

        9    A.  Yes, I am not aware of such a study. 

       10    Q.  Were you here in this courtroom to here hear the testimony 

       11    of Mr. Cullman to the effect that it was important to General 

       12    Cigar that customers of its super premium cigar recognize the 

       13    distinction between its product and the Cuban COHIBA product? 

       14             Did you hear that testimony, sir? 

       15    A.  I was not here last week but I read his testimony. 

       16    Q.  Do you have any understanding, sir, as to whether the 

       17    efforts about which Mr. Cullman testified to avoid such 

       18    confusion were in any respect effective? 

       19    A.  I am not sure how to answer that question.  Whether they 

       20    were in any way effective? 

       21    Q.  Yes, sir, were they in any way effective? 

       22    A.  It's my opinion that there is no significant likelihood of 

       23    confusion.  Whether that is attributed primarily to their 

       24    efforts or to just the Cuban embargo or other factors that I 

       25    discuss in my report, it's hard for me to assess responsibility 
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        1    or what factors led to that situation whereby there is no 

        2    significant likelihood of confusion. 

        3    Q.  Does this conclusion of the Cambridge Group, "a substantial 

        4    confusion exists over Dominican versus Cuban COHIBAs," does 

        5    that conclusion inform in high respect, Dr. Simonson, your 

        6    understanding as to how effective these efforts of General 

        7    Cigar were to disspell any possible confusion between its 

        8    product and the Cuban COHIBA? 

        9    A.  It does not. 

       10    Q.  Now, perhaps we can pull up on the full screen that one 

       11    page from the Cambridge Group report.  The Cambridge Group 

       12    included verbatim responses in its conclusions, did it not, Dr. 

       13    Simonson? 

       14    A.  I see one here.  I don't remember whether this document 

       15    which I believe was from June of '98, whether it included other 

       16    quotes, but it's possible. 

       17    Q.  Can you just tell us briefly what a verbatim response is as 

       18    it appears in a marketing study of this sort? 

       19    A.  It's a word-for-word quote of what one person said 

       20    Q.  Now, let's look at the quote which appears under the first 

       21    bullet of this page.  The quote in its entirety reads "Others 

       22    are simply confused.  There are two brothers, one who makes 

       23    COHIBA in Cuba and the other in the Dominican Republic." 

       24             That was a verbatim which the Cambridge Group 

       25    reported, wasn't it? 
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        1    A.  In all likelihood it was. 

        2    Q.  And you reached certain conclusions in your direct 

        3    testimony as to the validity of such verbatim reports, haven't 

        4    you, sir? 

        5    A.  Are you now referring to the Ossip survey or to this 

        6    particular quote? 

        7    Q.  That is a fair question, sir. 

        8             I wanted to show you your direct testimony but before 

        9    I show it to you, it's your opinion, is it not, that this type 

       10    of verbatim response isn't especially probative, right? 

       11    A.  That is correct. 

       12    Q.  Let's look, sir, back again at paragraph 108 of your direct 

       13    testimony, and I would like you to focus on the last sentence 

       14    of this paragraph where you testified "It is noteworthy that, 

       15    when a focus group member says that two marks are confusing, 

       16    the only conclusion one can derive with confidence is that the 

       17    consumer knows the distinction between the two and is not 

       18    confused." 

       19             That is your testimony, isn't it, sir? 

       20    A.  It is. 

       21    Q.  So with regard to the verbatim in the Cambridge Group 

       22    report that I just read to you a moment ago, and perhaps we can 

       23    split the screen and put that back up, was the Cambridge Group 

       24    simply mistaken when it concluded that customers were simply 

       25    confused and that such confusion was evidenced by a remark like 
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        1    "there are two brothers, one who makes COHIBA in Cuba and the 

        2    other in the Dominican Republic?" 

        3             The Cambridge Group got that wrong, in your opinion, 

        4    right? 

        5    A.  That is correct. 

        6    Q.  And they similarly got wrong the fact that substantial 

        7    confusion exists over Dominican versus Cuban COHIBAs, right? 

        8    A.  To the extent that they based it on those focus groups that 

        9    were conducted, that is correct, they had no basis for forming 

       10    this conclusion. 

       11    Q.  By the way, you have learned a fair bit about the gestation 

       12    of the General Cigar COHIBA and about the history of the Cuban 

       13    COHIBA in the course of your engagement in this matter, haven't 

       14    you, Dr. Simonson? 

       15    A.  Yes. 

       16    Q.  Is it in fact true that there are two brothers, one who 

       17    makes COHIBA in Cuba and the other in the Dominican Republic? 

       18    A.  It is not true. 

       19    Q.  So the respondent who made that remark was in fact 

       20    confused, wasn't he? 

       21    A.  He was confused about that fact.  I think we are talking 

       22    here about different kinds of confusion.  But this person was 

       23    confused about that fact.  Whether confusion about two 

       24    brothers, one in Cuba and one in the Dominican Republic, 

       25    whether that is confusion between the General Cigar mark and 
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        1    the Cubatabaco mark that is a legal question that I probably 

        2    should not be the one testifying on. 

        3    Q.  But you don't dispute that that respondent was wrong, do 

        4    you, sir?  There aren't two brothers, one in Cuba and the other 

        5    in the Dominican Republic. 

        6    A.  Absolutely, that is correct. 

        7    Q.  Now, Mr. Ossip also included verbatim responses in his 

        8    survey report, didn't he? 

        9    A.  He did. 

       10    Q.  And I would like to just quickly take you through a few of 

       11    those, Dr. Simonson, and for your convenience I have applied 

       12    one of those bright fluorescent tabs to the section of his 

       13    report where he excerpts those verbatim responses. 

       14             Perhaps we might turn first to respondent number 

       15    40437, and I will represent to you, sir, that all of these 

       16    responses appear to have been reproduced verbatim from what was 

       17    typed in on the Internet connection.  And that respondent said 

       18    in response to the question "What makes you think they are made 

       19    by the same company," "same company, different manufacturing 

       20    sites." 

       21             That answer is wrong, isn't it, sir? 

       22    A.  Yes. 

       23    Q.  Now, in your opinion, your expert opinion, was that 

       24    respondent confused? 

       25    A.  That respondent could have been confused. 
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        1    Q.  Now, let's take a look at another response, 40492.  That 

        2    respondent answered "same brand name, must be the same 

        3    company." 

        4             Was that respondent confused? 

        5    A.  Could have been confused. 

        6    Q.  That respondent didn't think that he or she knew the 

        7    distinction between the junior and senior mark, did she? 

        8    A.  It appears yes from that answer. 

        9    Q.  Because it says "same brand name, must be the same 

       10    company," right? 

       11    A.  Correct. 

       12    Q.  No distinction whatsoever in that response. 

       13    A.  That is correct. 

       14    Q.  Let's take a look at another one, 40922. 

       15             The respondent said, "I think they are made by" -- and 

       16    we have produced all of the inelegancies of spelling here for 

       17    accuracy, Dr. Simonson.  "I think they are made by the same 

       18    company but with different grades of tobacco." 

       19             Was that respondent confused? 

       20    A.  Could have been confused. 

       21    Q.  How about another one, 40975. 

       22             "The same name, produced separately to sell to U.S." 

       23             Is that one confused? 

       24    A.  Could have been confused. 

       25    Q.  Let's take a look at another one, 41010. 
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        1             "I would assume the brand name would be specific to 

        2    one company.  Also --" 

        3    A.  Where are we reading? 

        4    Q.  I am sorry, sir, what we are placing on the screen is a 

        5    demonstrative exhibit that simply extracts individual verbatim 

        6    responses from the larger collection before you. 

        7             Are you with me now, sir? 

        8    A.  Yes. 

        9    Q.  That answer continued "Also I have seen the collar for both 

       10    the Dominican and Cuban cigars and they seem to have the same 

       11    logos." 

       12             Was that respondent confused? 

       13    A.  Could have been confused. 

       14    Q.  How about one more, 41213, the response was "Can't use the 

       15    name unless the companies are related." 

       16             Was that respondent confused? 

       17    A.  Could have been confused. 

       18    Q.  Let's look at another one, 41655. 

       19             "They have the same name and label."  Any confusion 

       20    there? 

       21    A.  Yes, that respondent as well could have been confused. 

       22    Q.  Confused and wrong, right, in your opinion? 

       23    A.  That is correct. 

       24    Q.  Let's look at one more, 41690, "Same band, same branding, 

       25    it may be licensed out but I suspect it's the same holding 
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        1    company or corporation." 

        2             Any confusion there? 

        3    A.  This person could have been confused. 

        4    Q.  And, finally, one more in response to this question, 41841, 

        5    "Same name and company logo." 

        6             Any confusion there? 

        7    A.  Again, this respondent could have been confused. 

        8    Q.  Let's take a look at just a few more of these and we will 

        9    move on, Dr. Simonson. 

       10             In response to question 26 of Mr. Ossip which was 

       11    "What makes you think they have an affiliation, association or 

       12    business connection with each other," and respondent number 

       13    40162 said, and this sounds a bit familiar, "same label, same 

       14    name, and you can't sell the Cuban ones in the U.S." 

       15             Was that respondent confused? 

       16    A.  Could have been confused. 

       17    Q.  Let's look at 41221, "same name logo," any confusion there? 

       18    A.  Could be confused, yes. 

       19    Q.  One more, 41411, and this one typed it in in capital 

       20    letters and it reads "one would not be able to market a similar 

       21    product using the same name without some sort of affiliation." 

       22             Any confusion there? 

       23    A.  Again, this respondent could have been confused. 

       24    Q.  Finally, now, Dr. Simonson, the last and perhaps shortest 

       25    response "they are the same."   Now, that respondent didn't 
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        1    note any distinction, did she? 

        2    A.  That is correct. 

        3    Q.  I would like to show you now some documents which have been 

        4    designated, and I believe are in evidence in this proceeding, 

        5    Dr. Simonson, and I will represent to you that they are actual 

        6    examples of verbatim postings printed from an Internet site 

        7    maintained by the Cigar Aficionado. 

        8             Did you know, by the way, that the Cigar Aficionado 

        9    maintained an Internet site? 

       10    A.  Yes. 

       11    Q.  And did you know that there were discussion rooms that were 

       12    available on that Internet site? 

       13    A.  Yes. 

       14    Q.  In fact, you have opined in your report that the Internet 

       15    has greatly changed the nature of word-of-mouth communication 

       16    between consumers, right? 

       17    A.  That is correct. 

       18    Q.  Can you tell us in what way it has changed? 

       19    A.  Well, in '92, for example, for one person to tell another 

       20    person about a cigar that person in all likelihood would have 

       21    to talk to that person.  So it will be one-on-one as opposed to 

       22    one person speaking to thousands, potentially millions, of 

       23    people at the same time. 

       24             In other words, if hypothetically there are only 100 

       25    people who know about Cuban COHIBA, they were limited back in 
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        1    '92 in their ability to spread the word. 

        2    Q.  And that has changed now, hasn't it? 

        3    A.  That has changed.  For example, in the year 2000 if you 

        4    have 100 people who know about a particular brand, they could 

        5    go on such chat rooms and communicate to many people. 

        6    Q.  In fact, that is what happens now among cigar aficionados, 

        7    is it not, Dr. Simonson? 

        8    A.  Yes. 

        9    Q.  Did you do any Internet inquiry of your own in connection 

       10    with your engagement in this matter? 

       11    A.  I visited some Web sites, including the Cigar Aficionado 

       12    site. 

       13    Q.  And you observed, did you not, that cigar aficionados talk 

       14    to one another on the Internet about their favorite brands and 

       15    that sort of thing, didn't you? 

       16    A.  Yes. 

       17    Q.  Let's take a look at Plaintiff Exhibit 363.  This is one of 

       18    those verbatim postings.  And I would like you to focus on the 

       19    first paragraph of that, Dr. Simonson, which reads -- and let 

       20    me hand one up to you so you have it before you. 

       21             May I, your Honor? 

       22             THE COURT:  Yes. 

       23    Q.  If you focus on the first paragraph there it reads "What 

       24    has happened to COHIBA is what happened with Montecristo, Romeo 

       25    y Julieta, Punch, and other Cuban brands.  The name has been 
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        1    'franchised' out to the Dominican (or other non-Cuban) 

        2    manufacturers so that they can export them to the USA." 

        3             Was that respondent confused? 

        4    A.  Yes. 

        5    Q.  And is it a fair conclusion that all of those who read that 

        6    posting on the Internet were infected with that confusion? 

        7    A.  That we don't know.  In fact, given the widespread 

        8    knowledge of the Cuban embargo, I think that most people would 

        9    not be confused by that information. 

       10    Q.  Is it your opinion that this respondent was aberrational in 

       11    his or her confusion? 

       12    A.  I have not seen any evidence that there is widespread 

       13    belief by people that COHIBA is a parallel brand. 

       14    Q.  Let's take a look at Plaintiff Exhibit 379.  I think you 

       15    have that in front of you as well, Dr. Simonson.  That is a 

       16    shorter posting and the full text of it reads "COHIBA red dots 

       17    are made in the Dominican Republic by the original producers of 

       18    the pre-Castro Cuban COHIBAs." 

       19             There was no pre-Castro Cuban COHIBAs, was there? 

       20    A.  That is correct. 

       21    Q.  So this particular respondent is certainly confused about 

       22    the parallel brand phenomenon, isn't he? 

       23    A.  That is correct. 

       24    Q.  Was this respondent confused with regard to the 

       25    relationship between the COHIBA red dot and the Cuban COHIBA? 
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        1    A.  That person was confused about the fact that COHIBA is a 

        2    parallel brand. 

        3    Q.  Now, as you read this verbatim, Dr. Simonson, is it your 

        4    opinion that the only conclusion you can draw about this 

        5    posting is that the poster knew the distinction between the two 

        6    and wasn't confused?  That was language you used in your direct 

        7    testimony, right? 

        8    A.  That is correct. 

        9    Q.  Would you apply that conclusion to this posting? 

       10    A.  I would.  I think that to the extent that that person 

       11    equates the two COHIBAs to the situation with PARTAGAS, 

       12    Montecristo, all those other parallel brands that have no 

       13    business relationship, then that person is not confused in the 

       14    sense of having a business relationship between the two.  He or 

       15    she is confused about the pre-Castro COHIBA. 

       16    Q.  Now I am confused, Dr. Simonson. 

       17             As you read this posting, is it your expert opinion 

       18    that the only conclusion you can derive with confidence about 

       19    this posting is that the individual in question knew the 

       20    distinction between the senior and junior mark and was not 

       21    confused? 

       22    A.  I think we are having confusion about confusion.  There are 

       23    two forms of confusion.  There is confusion about whether there 

       24    was a pre-Castro COHIBA.  That I will call confusion number 

       25    one. 
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        1             Confusion number 2 is whether there is a business 

        2    affiliation between the General Cigar COHIBA and the Cuban 

        3    COHIBA.  These are two separate.  My sentence referred to the 

        4    latter.  This person is confused about a pre-Castro COHIBA.  So 

        5    that is a different kind of confusion. 

        6    Q.  But it's your opinion, sir, that this person is not 

        7    confused about affiliation between the red dot COHIBA and the 

        8    Cuban COHIBA when he or she typed "COHIBA red dots are made in 

        9    the Dominican Republic by the original producers of the 

       10    pre-Castro Cuban COHIBAs?" 

       11             It's your opinion there is no confusion there? 

       12    A.  That person is confused by the origin of COHIBA.  There is 

       13    no evidence here of confusion about possible business 

       14    relationship. 

       15    Q.  Let's talk for a moment about the Internet again, Dr. 

       16    Simonson. 

       17             You offered the opinion, did you not, sir, that among 

       18    Mr. Ossip's errors was his use of an Internet panel to perform 

       19    his likelihood-of-confusion survey, correct? 

       20    A.  Correct. 

       21    Q.  And it's your understanding, isn't it, that the universe 

       22    which responded to Mr. Ossip responded on the Internet rather 

       23    than in a shopping mall or in a hotel suite that had been 

       24    rented to physically interview actual participants, right? 

       25    A.  That is correct. 
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        1    Q.  And it's your opinion, isn't it, Dr. Simonson, that in most 

        2    cases the Internet panels are inherently flawed, correct? 

        3    A.  No. 

        4    Q.  Perhaps you can tell us what your opinion is on that 

        5    subject, sir. 

        6    A.  I think that with Internet panels there is a problem of 

        7    control, namely, you cannot be certain who is responding, 

        8    whether they are getting assistance.  There is an issue of 

        9    whether the Internet panel is representative.  But I think the 

       10    most important issue is just the limited control that you have 

       11    as compared, for example, to mall intercept studies. 

       12    Q.  But from time to time you have had occasion yourself, have 

       13    you not, sir, to actually evaluate Internet surveys conducted 

       14    by others, right? 

       15    A.  I can't think right now -- there might have been one or two 

       16    other cases but I can't think of them right now. 

       17    Q.  You remember that you mentioned in your direct testimony, 

       18    Dr. Simonson, My Simon case with respect to which you were 

       19    engaged, do you remember that? 

       20    A.  Correct. 

       21    Q.  Do you remember there was an Internet issue survey 

       22    conducted in the My Simon case? 

       23    A.  That is correct. 

       24    Q.  You were asked to evaluate that survey, weren't you, sir? 

       25    A.  To evaluate and to offer it into evidence, yes. 
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        1    Q.  And did you find that -- by the way, did you conduct a 

        2    survey of your own for purposes of that evaluation? 

        3    A.  You mean for the My Simon case? 

        4    Q.  In the My Simon case. 

        5    A.  I conducted the mall intercept study. 

        6    Q.  You didn't do that in this case, did you? 

        7    A.  That is correct. 

        8    Q.  And there was an Internet survey of Dr. Ossip that you were 

        9    critiquing in this case, correct? 

       10    A.  Correct. 

       11    Q.  And you found after conducting your own mall intercept 

       12    survey that the results you obtained were very, very close to 

       13    those of the Internet survey you were evaluating, didn't you? 

       14    A.  Correct. 

       15    Q.  They were, in fact, within one percent, weren't they? 

       16    A.  That is correct. 

       17    Q.  And you also found that there was a very valuable 

       18    triangulaton function that the availability of that Internet 

       19    survey enabled to you perform, correct? 

       20    A.  It added some value, yes. 

       21    Q.  Now, you criticize Mr. Ossip at some length for his use of 

       22    what you call a side-by-side methodology, right, Dr. Simonson? 

       23    A.  That is correct. 

       24    Q.  And you were especially opposed to his use of that 

       25    methodology because it was not replicative of the actual 
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        1    marketplace conditions in which the General Cigar COHIBA was 

        2    purchased, right? 

        3    A.  Yes.  I am not sure I would put it in quite those words 

        4    but, yes, it misrepresented the marketplace conditions and was 

        5    improperly leading. 

        6    Q.  So is it fair to say, Dr. Simonson, that you found that 

        7    what Mr. Ossip was doing was, in effect, placing the junior and 

        8    senior mark side by side for purposes of his questioning 

        9    protocol when in fact the marketplace conditions never featured 

       10    a similar side-by-side comparison of the General Cigar COHIBA 

       11    and the Cubatabaco COHIBA, correct? 

       12    A.  In effect that is what he did. 

       13    Q.  By the way, what did you personally do, Dr. Simonson, to 

       14    inform yourself about the conditions under which the General 

       15    Cigar COHIBA was sold? 

       16    A.  I went to tobacconist stores and I looked at stores, other 

       17    stores that sell, for example, at the airport. 

       18    Q.  Did you go on the Internet? 

       19    A.  I did go to some Internet sites, yes. 

       20    Q.  How many Internet sites did you visit which sold the 

       21    General Cigar COHIBA? 

       22    A.  It has been a while.  I don't remember exactly, perhaps 3 

       23    or 4. 

       24    Q.  In fact, there are many more than 3 or 4 Internet sites at 

       25    which one can buy cigars, including the General Cigar COHIBA, 
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        1    aren't there, sir? 

        2    A.  Yes. 

        3    Q.  But you don't know how many of those there are, do you? 

        4    A.  That is correct. 

        5    Q.  So when you expressed an opinion as to the marketplace 

        6    conditions under which the General Cigar COHIBA was sold, you 

        7    didn't do anything to sort of exhaustively evaluate the various 

        8    Internet sites where one could buy the General Cigar COHIBA, 

        9    did you? 

       10    A.  That is correct.  I simply relied on the fact that 

       11    Cubatabaco COHIBA is under the Cuban embargo and is not sold in 

       12    the United States as a general matter. 

       13    Q.  Okay. 

       14             Let's turn for a minute, sir, to paragraph 77 of your 

       15    direct testimony.  I am sorry, paragraph 80, which appears on 

       16    page 35.  And the first two sentences of that paragraph you 

       17    write "The Cuban COHIBA brand is not sold in the U.S. and 

       18    therefore the Cuban COHIBA and General Cigar COHIBA are 

       19    virtually never sold side by side.  Furthermore, the typical 

       20    purchaser situation at issue relates to prospective purchasers 

       21    of the General Cigar COHIBA who are exposed to the product 

       22    and/or for marketing materials promoting that product (e.g. and 

       23    for the General Cigar COHIBA)." 

       24             Now when you use the word typical in the second 

       25    sentence there, the typical purchase situation, what did you 
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        1    mean by that, sir? 

        2    A.  The common, typical. 

        3    Q.  So were you attempting to summarize what you had observed 

        4    after your visits to some tobacconists and two or three 

        5    Internet sites, is that what you were attempting to do when you 

        6    used the word typical? 

        7    A.  Not at all.  It's just a fact that Cubatabaco COHIBA is 

        8    generally not sold in the U.S. whereas the General Cigar COHIBA 

        9    is and therefore if you go to any typical tobacconist, you will 

       10    find the General Cigar COHIBA and not the Cubatabaco COHIBA. 

       11    That is all it says. 

       12    Q.  What is a typical tobacconist, Dr. Simonson? 

       13    A.  Just a typical -- just your ordinary tobacconist.  I am not 

       14    sure how exactly you want me to characterize the typical -- 

       15    Q.  I am sorry, are you finished? 

       16    A.  Go ahead. 

       17    Q.  Is A Little Taste Of Cuba a typical tobacconist? 

       18    A.  I haven't been there but I was here for the testimony of 

       19    Mr. Armenteros and it sounds like he would be a typical 

       20    tobacconist. 

       21    Q.  A typical tobacconist is one who follows the tobacconist 

       22    credo that you write about in your report? 

       23    A.  I haven't checked if every tobacconist is following Mr. 

       24    Armenteros' credo but I assume that given that Mr. Armenteros 

       25    said it was a secret to his success that other tobacconists 
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        1    equally learned that that would make them successful. 

        2    Q.  If you turn to paragraph 82 of your direct testimony, Dr. 

        3    Simonson, the first sentence of that paragraph reads "The first 

        4    observation is that the Ossip survey effectively employed a 

        5    side-by-side methodology." 

        6             Now, why did you use the word effectively to qualify 

        7    that opinion? 

        8    A.  Because the question that he asked, and we can probably 

        9    read it -- in fact, it's right here on page 36.  It says, "Do 

       10    you think that COHIBA cigars from Cuba and the cigars shown 

       11    above are made by the same company or made by different 

       12    companies or don't you know?" 

       13             The word effectively means that in the same question 

       14    there is a reference to both marks at issue as compared to the 

       15    typical method that would be used in this situation where you 

       16    only ask about the junior mark that you are showing and you 

       17    align the respondent to decide whether he or she wants to 

       18    relate it to another mark such as the Cubatabaco mark. 

       19    Q.  Isn't that an actual side-by-side comparison?  There is 

       20    verbal reference to both junior and senior mark in the same 

       21    question, right? 

       22    A.  That is correct. 

       23    Q.  So it's not a virtual side-by-side methodology, it is, in 

       24    your opinion, an actual one that makes proximate verbal 

       25    reference to each of those two in the same question, right? 
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        1    A.  No, I use the word effectively for a purpose because 

        2    respondents were not shown the box of the Cubatabaco, however, 

        3    the Cubatabaco product was referred to in the question.  And 

        4    from the point of view of the respondent's psychology, the 

        5    respondent was asked to make a direct comparison between those 

        6    two products.  That is what I mean by effectively a 

        7    side-by-side methodology. 

        8    Q.  So what happened in the Ossip survey, Dr. Simonson, was 

        9    that the respondent was first given a question which elicited a 

       10    verbal response about the Cuban COHIBA, right? 

       11    A.  Yes. 

       12    Q.  And then they were shown a physical graphic representation 

       13    of the General Cigar COHIBA, right? 

       14    A.  Yes. 

       15    Q.  But they only saw one picture, that of the junior mark, the 

       16    General Cigar COHIBA mark, right? 

       17    A.  That is correct. 

       18    Q.  Now, what, by the way, is it about this side-by-side 

       19    methodology that is invidious in your mind as employed by Mr. 

       20    Ossip? 

       21    A.  That is a plug on Mr. Ossip, it is improperly leading 

       22    especially for this case, whereas I indicated they are not sold 

       23    typically side by side and because they both share the name 

       24    COHIBA it would suggest to the respondent that the correct 

       25    answer, correct in quotes, is to say that they are related. 
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        1    Q.  You thought it was improper when Mr. Ossip first elicited a 

        2    verbal response to the Cuban COHIBA and then coupled that with 

        3    the physical graphic representation of the General Cigar 

        4    COHIBA, right? 

        5    A.  That is correct. 

        6    Q.  And you thought that was improper in part because that 

        7    protocol did not accurately replicate the marketplace 

        8    environment that you had observed in which the General Cigar 

        9    COHIBA was sold, correct? 

       10    A.  That was the primary reason, yes. 

       11    Q.  By the way, do you have any recollection as you sit here, 

       12    Dr. Simonson, as to what approximate percentage of the buyers 

       13    of the General Cigar COHIBA buys on the Internet? 

       14    A.  I do.  There is a 1998 survey, in fact it's the 

       15    segmentation survey that was conducted for the Cambridge Group 

       16    in which the respondents were asked, and there was one question 

       17    about where do you purchase cigars most often and one percent 

       18    mentioned the Internet.  One percent of COHIBA purchasers, 

       19    those who said that COHIBA was their regular brand, only one 

       20    percent said they purchased it on the Internet. 

       21    Q.  Only one percent.  Perhaps I can help you, Dr. Simonson, by 

       22    pulling up the relevant page of that segmentation study. 

       23             That is the NFO segmentation study? 

       24    A.  Yes. 

       25    Q.  I believe that has been marked and is in evidence -- I am 
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        1    sorry, it has been marked.  I don't necessarily know that it's 

        2    in evidence, as Defendant Exhibit 13.  And I will show you one 

        3    page which I believe is relevant from that study. 

        4             Just be patient with us for a moment, Dr. Simonson. 

        5             If you would like we have the entire and rather 

        6    voluminous NFO study which you are free to consult, Dr. 

        7    Simonson, but I am only going to ask you about a particular 

        8    page. 

        9             May I, your Honor? 

       10             THE COURT:  Yes. 

       11    Q.  The type is small but there is on the left-most column a 

       12    heading for Internet/mail order, do you see that, sir? 

       13    A.  I do. 

       14    Q.  And do you see that there is a column for COHIBA? 

       15    A.  I do. 

       16    Q.  By the way, which of the COHIBAs does that column refer to, 

       17    the junior mark or the senior mark? 

       18    A.  Just one second.  Let me find the page. 

       19             MR. KIRBY:  Excuse me, may I inquire as to whether he 

       20    has the full page in front of him with the title of the page on 

       21    it?  He seems to be having difficulty finding it. 

       22             MR. WALSH:  Take your time, Dr. Simonson.  We are 

       23    happy to help you, if we can. 

       24    A.  Which page number is this? 

       25             MR. WALSH:  My associate, Ms. Fong, would be happy to 
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        1    steer you through the document. 

        2    A.  If you can just tell me the page number. 

        3             MR. WALSH:  116. 

        4             MR. KIRBY:  Is it the one headed "Have you ever bought 

        5    cigars from the following source," is that the one? 

        6             MR. WALSH:  I don't believe that -- yes, it is. 

        7    Q.  Do you have it now? 

        8    A.  I do. 

        9    Q.  "Have you ever bought cigars from the following sources?" 

       10             MR. KIRBY:  I thought you might be on the wrong page 

       11    too. 

       12             MR. WALSH:  Thank you. 

       13    Q.  I think there is a pending question.  Do you have it in 

       14    mind, sir? 

       15             I asked you which of the COHIBAs was referred to, if 

       16    you know, in that column headed COHIBA. 

       17    A.  I don't think that we know. 

       18    Q.  We don't know.  Are we confused?  Are you confused? 

       19    A.  No, I am not confused.  The respondent who answered those 

       20    questions knew which cigar he or she was referring to.  We, the 

       21    people who are reading this survey reports, cannot tell. 

       22    Q.  You can't tell because there were two of them, right? 

       23    A.  That is correct. 

       24    Q.  Now, you will see that there is a 40 percent reported 

       25    statistic under the COHIBA column for Internet/mail orders 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1358 

             36JSEMP4                 Simonson - cross 

        1    among regular or most often users, do you see that? 

        2    A.  I do. 

        3    Q.  Now, were you aware that heavy users of COHIBA, at least as 

        4    reported in this NFO study, to an even greater percentage, that 

        5    is to say 52.9 percent, bought from the Internet or mail order? 

        6    In other words, more than half of all heavy users of whichever 

        7    COHIBA is referred to in this column bought by mail or 

        8    Internet. 

        9             Were you aware of that? 

       10    A.  Just to repeat the question, the question "have you ever 

       11    bought cigars from the following sources," so, yes, I am aware 

       12    of that, that this percentage of people, those 18 respondents 

       13    indeed ever purchased cigars on the Internet or from mail 

       14    order. 

       15    Q.  That is a fairly sizable percentage of the universe, isn't 

       16    it, 52.9 percent that bought their COHIBA cigars for their 

       17    heavy users on the Internet or mail order? 

       18    A.  52 percent is a high number but I think we should look at 

       19    page 139 which is, I think, much more relevant because it talks 

       20    about where you typically or most often purchase cigars. 

       21    Q.  Okay, I am sure that Mr. Kirby would be happy to 

       22    accommodate you in that regard. 

       23             By the way, were you aware, Dr. Simonson, that in its 

       24    own marketing General Cigar made reference to Fidel Castro in 

       25    selling its own red dot COHIBA, were you aware of that? 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1359 

             36JSEMP4                 Simonson - cross 

        1    A.  I vaguely recall something like that. 

        2    Q.  But you weren't in the courtroom for the testimony of Mr. 

        3    Cullman when he testified about that, were you? 

        4    A.  I was not here.  I read his testimony. 

        5    Q.  Have you seen advertisements or marketing material in which 

        6    the name of Fidel Castro or Cuba appears in the same copy as 

        7    descriptions of the General Cigar COHIBA? 

        8    A.  Are you referring to General Cigar advertising? 

        9    Q.  General Cigar advertising or copy which is used for the 

       10    purpose of selling the General Cigar COHIBA, have you ever seen 

       11    that? 

       12    A.  Are you referring -- just to understand the question, are 

       13    you referring to the advertising by companies that sell cigars 

       14    on the Internet? 

       15    Q.  Yes, sir, that and other ads. 

       16             Have you seen any ads, whether sponsored by General 

       17    Cigar or sponsored by cigar catalogs or Internet vendors, which 

       18    place in the same copy references to Fidel Castro and the 

       19    General Cigar COHIBA in the fashion that Mr. Cullman referred 

       20    to in his direct testimony? 

       21             Have you ever seen that? 

       22    A.  I probably have.  I don't have a vivid recollection of that 

       23    right now. 

       24    Q.  Okay.  Perhaps we can take a look at some of that text 

       25    together quickly. 
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        1             Let me ask you to look now at Plaintiff Exhibit 356, 

        2    Dr. Simonson.  We will place that before you.  This is one of 

        3    the exhibits which Dr. Bender described in his direct 

        4    testimony. 

        5             And I would like to direct your attention to a part of 

        6    that.  The second sentence reads "and when it comes to 

        7    reputations, none can match that of COHIBA.  In fact, there are 

        8    only two places in the world where this brand is legitimately 

        9    manufactured:  Castro's Cuba and in the Diaz y Cia subsidiary 

       10    of General Cigar Co. in Santiago, Dominican Republic." 

       11             Do you see that, sir? 

       12    A.  I do. 

       13    Q.  That is a side-by-side comparison, isn't it, Castro's Cuba 

       14    and the Diaz y Cia subsidiary of General Cigar Co.? 

       15    A.  It is. 

       16    Q.  Did you consider the appearance of side-by-side comparisons 

       17    of that sort in forming your understanding as to what the 

       18    actual marketplace was in which a consumer of the General Cigar 

       19    COHIBA bought his or her cigars? 

       20    A.  I did. 

       21    Q.  But you concluded that there were never any side-by-side 

       22    comparisons, right? 

       23    A.  I believe that is not what I said.  I said the typical 

       24    situation is where General Cigar COHIBA is sold without the 

       25    Cuban COHIBA being present. 
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        1    Q.  Well, it's fair to say, isn't it, Dr. Simonson, that here 

        2    we have a verbal reference to the Castro's Cuba, there is a 

        3    verbal reference to that, right? 

        4    A.  Yes. 

        5    Q.  And then we have a graphic representation of the General 

        6    Cigar trade dress and the cigar used by them, there is a 

        7    graphic representation there, right? 

        8    A.  That is correct. 

        9    Q.  So we actually have the same sort of thing that you 

       10    criticized Mr. Ossip for, right, a verbal reference to Cuba and 

       11    then the presentation of the graphic image of the junior mark, 

       12    right? 

       13    A.  That is correct. 

       14    Q.  Let's look at another one, Dr. Simonson, and I am going to 

       15    show you now an exhibit that we have marked for identification 

       16    as Plaintiff Exhibit 1510. 

       17             And we will perhaps enlarge that a bit on the screen 

       18    so we can look at the top third. 

       19             I will represent to you, Dr. Simonson, this is a page 

       20    which we printed out from the Internet, the Internet Web site 

       21    of a cigar retailer named avillacigars.com. 

       22             Are you able to identify the product which is depicted 

       23    on the left portion of the top of that page? 

       24    A.  It looks like the Cuban COHIBA. 

       25    Q.  You can tell that because -- withdrawn. 
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        1             How can you tell it's the Cuban COHIBA? 

        2    A.  The trade dress. 

        3    Q.  And what is on the right side of the screen there? 

        4    A.  General Cigar COHIBA. 

        5    Q.  So the left side and the right side are side by side there, 

        6    right? 

        7    A.  Correct. 

        8    Q.  All right. 

        9             Let's scroll down a bit so that we can read some of 

       10    the text of this posting.  I am asking to you focus, if you 

       11    would, sir, on the second paragraph, and in particular the 

       12    second sentence of the second paragraph "not long ago" -- are 

       13    you with me -- "a COHIBA cigar was developed in Cuba as a kind 

       14    of presidential cigar for Fidel Castro." 

       15             Do you see that? 

       16    A.  I do. 

       17    Q.  And it continues "more recently, a COHIBA cigar was 

       18    developed in the Dominican Republic and introduced in 1997 by 

       19    the makers of MACANUDO and PARTAGAS," do you see that? 

       20    A.  I do. 

       21    Q.  So those are verbal references that are side by side, a 

       22    verbal reference to the COHIBA cigar developed in Cuba as a 

       23    kind of presidential cigar for Fidel Castro and then another 

       24    verbal reference to the Dominican cigar introduced by the 

       25    makers of MACANUDO and PARTAGAS, correct? 
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        1    A.  Correct. 

        2    Q.  Side by side, right? 

        3    A.  That is correct. 

        4    Q.  Okay. 

        5             By the way, that reference to Fidel Castro is 

        6    consistent with Mr. Cullman's description of the desire of 

        7    General Cigar to use Fidel Castro in their marketing efforts 

        8    for the General Cigar COHIBA, right? 

        9    A.  It makes a similar point. 

       10    Q.  A point similar to the articulated marketing philosophy 

       11    that we heard about from Mr. Cullman, right? 

       12    A.  Yes, in general terms. 

       13    Q.  By the way, was this site, the avillacigars.com site, one 

       14    of the sites you visited in forming your understanding that the 

       15    Cuban COHIBA and the General Cigar COHIBA never appeared side 

       16    by side? 

       17    A.  No. 

       18    Q.  This is the first time you are seeing that, right? 

       19    A.  That is correct. 

       20    Q.  Are you aware that General Cigar has a Web site? 

       21    A.  Yes. 

       22    Q.  Have you visited that? 

       23    A.  Yes. 

       24    Q.  How often have you visited it? 

       25    A.  Once or twice. 
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        1    Q.  Do you know that it has a discussion bulletin board? 

        2    A.  I believe I recall that. 

        3    Q.  Can you tell us what a discussion bulletin board is? 

        4    A.  It's a forum where people interested in a topic are having 

        5    a discussion. 

        6    Q.  And that forum is available for everyone who visits the 

        7    site to observe and to sort of pitch in on, right? 

        8    A.  Correct. 

        9    Q.  I thought we could try something different, Dr. Simonson. 

       10    I thought you and I go surf the Web together and that we can 

       11    log on now to the General Cigar Web site.  So if you will just 

       12    indulge me and be patient for a minute, Arvin will try to pull 

       13    that up. 

       14             You know the site is named cigarworld.com, don't you? 

       15    A.  Yes. 

       16    Q.  And you see that menu on the top of the screen there, 

       17    discussions?  Why don't we click on that and see where it takes 

       18    us. 

       19             It's not quite as speedy as we hoped for, your Honor. 

       20             And there is a little search prompt that we have there 

       21    and we are going to type COHIBA in and see what comes up. 

       22             I am sorry, Ms. Fong has told me I am 

       23    over-enthusiastic.  We need to make a choice and we are going 

       24    to choose cigars and accessories, and I will ask your patience 

       25    for a bit more time. 
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        1             And now we are going to type in COHIBA and let's see 

        2    what we get. 

        3             And there is a topic here, and it's somewhat hard to 

        4    read because of the hyperlinking, but I believe there is a 

        5    topic which reads COHIBA Robustos, and we are going to try to 

        6    click on that now.  Well, we are still searching. 

        7             All right.  Thank you for your patience, Dr. Simonson. 

        8             Now we have among the topics listed COHIBA Robusto. 

        9    So perhaps we can click on that and then we will be able to 

       10    focus on it. 

       11             There we have at the very top of this string of 

       12    postings -- and we are live on the Internet, as you know now, 

       13    Dr. Simonson -- a posting by an individual named E.R. Piotarro, 

       14    and on May 6, 2003 he said, "hey guys, it has been a while, 

       15    glad to post again.  I recently visited Havana and smoked a 

       16    COHIBA Robusto for the first time." 

       17             That is probably a Cuban Robusto, right? 

       18    A.  Yes. 

       19    Q.  And he continues "WOW, these things are amazing (as I am 

       20    sure all COHIBAs are)," and he is probably referring when he 

       21    refers to all COHIBAs to all Cuban COHIBAs because he was just 

       22    in Havana, right? 

       23             MR. KIRBY:  Your Honor, I object.  It's one thing to 

       24    have anonymous people here, it's another thing to have counsel 

       25    here trying to decide what the anonymous people had in mind 
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        1    when they post something on the Internet.  I think we have gone 

        2    well beyond the realm of appropriate cross examination. 

        3             THE COURT:  We shall have lunch and return at 2:15. 

        4             (Luncheon recess) 

        5             (Continued on next page) 

        6 
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       10 

       11 

       12 

       13 

       14 

       15 

       16 

       17 
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       19 
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       22 

       23 

       24 

       25 
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        1                    A F T E R N O O N  S E S S I O N 

        2                               2:20 p.m. 

        3             (In open court) 

        4    CROSS-EXAMINATION (Continued) 

        5    BY MR. WALSH: 

        6    Q.  Good afternoon. 

        7    A.  Good afternoon. 

        8    Q.  We are still live on the Internet and we were in the 

        9    process of looking at the posting of -- 

       10             THE COURT:  Mr. Walsh, I am just curious as to how you 

       11    are going to do this.  This is a very interesting exercise and 

       12    I'm learning a great deal about how to surf the web and that 

       13    sort of thing; however, how are we going to record this for 

       14    history? 

       15             MR. WALSH:  What we have done, your Honor, is to print 

       16    each of the screens that we have been toggling our way through. 

       17    I, of course, will -- 

       18             THE COURT:  That is fine. 

       19             MR. WALSH:  -- provide copies of that to Mr. Kirby. 

       20             THE COURT:  You will mark it as an exhibit when you 

       21    get all through? 

       22             MR. WALSH:  Yes, your Honor. 

       23             THE COURT:  Very brave. 

       24    BY MR. WALSH: 

       25    Q.  So we are still live, Dr. Simonson, and we were looking at 
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        1    the posting of Mr. Piottaro who had been raving about the 

        2    COHIBA Robustos that he smoked in Havana. 

        3             Do you see that?  Do you see that that language for 

        4    COHIBA Robustos appears in yellow type on the screen? 

        5    A.  Yes, I think I can see that. 

        6    Q.  By the way, do you see that the mention of the COHIBA 

        7    underneath that, in the parenthetical, "as I'm sure all COHIBAs 

        8    are" also appears in yellow? 

        9    A.  Yes. 

       10    Q.  Do you know what a hyperlink is, Dr. Simonson? 

       11    A.  Yes. 

       12    Q.  What is it? 

       13    A.  If you click on it, it links you to another web site. 

       14    Q.  Do you know where these hyperlinks lead? 

       15    A.  I haven't checked. 

       16    Q.  Why don't we look at them together.  Let's click on COHIBA 

       17    Robustos, as we are live on the Internet, and see what comes 

       18    up. 

       19             Do you know what that is? 

       20    A.  Generalcigar.com. 

       21    Q.  Well, that is a size chart of the General Cigar red dot 

       22    COHIBA, right? 

       23    A.  Yes. 

       24    Q.  And we got to that size chart by clicking on Mr. Piottaro's 

       25    hyperlinked reference to a Cuban COHIBA Robustos, right? 
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        1    A.  Yes. 

        2    Q.  So we went from the verbal description of the Cuban COHIBA, 

        3    which appeared in the posting on the General Cigar web site, we 

        4    clicked on that and we came to this, a graphic pictorial 

        5    representation of the General Cigar product line, right? 

        6    A.  Yes. 

        7    Q.  Side by side, right? 

        8    A.  Pretty close. 

        9    Q.  Pretty close, just like Mr. Ossip did, right? 

       10    A.  In some general sense. 

       11    Q.  Yes. 

       12             Now, let's go back to Mr. Piottaro's posting and let's 

       13    click on the second hyperlink to COHIBA and let's see where 

       14    that takes us. 

       15             What do we have there, Dr. Simonson? 

       16    A.  Red dot COHIBA. 

       17    Q.  The General Cigar product, correct? 

       18    A.  Yes. 

       19    Q.  Graphically displayed, side by side, with the verbal text 

       20    describing the Cuban COHIBA, right? 

       21    A.  Pretty close, yes. 

       22    Q.  Now let's go back to the posting.  We have an intervening 

       23    post from an individual named cbandito who observed:  "Atta 

       24    boy.  I smoked" -- presumably one -- "on the 4th of July last 

       25    year.  Very memorable cigar." 
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        1             And then Mr. Piottaro responds to Mr. Bandito and 

        2    notes, in his posting of May 7, "It was a truly memorable smoke 

        3    .  .  . I ended up buying a box of Siglo III's." 

        4             Do you see that reference to Siglo III's? 

        5    A.  Yes. 

        6    Q.  That is Cuban COHIBA, is it not? 

        7    A.  That's my understanding. 

        8             MR. WALSH:  Your Honor, as I mentioned, we have marked 

        9    as Plaintiff's Exhibit 1511 for identification printouts of 

       10    each of the screens that we have been visiting live, and we do 

       11    offer those now, your Honor. 

       12             THE COURT:  They will be admitted. 

       13             (Plaintiff's Exhibit 1511 received in evidence) 

       14    BY MR. WALSH: 

       15    Q.  By the way, can you see, if we can scroll to the top of 

       16    this screen somehow, it is somewhat hard to read, but there is 

       17    reference to ask the web master.  The point where the little 

       18    hand appears. 

       19             Do you see that, sir? 

       20    A.  It looks like it. 

       21    Q.  Do you know what a web master is? 

       22    A.  I assume it is someone who is managing the web site. 

       23    Q.  Is it reasonable to conclude that there is someone at 

       24    General Cigar who is carefully tending to this discussion forum 

       25    and managing it? 
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        1    A.  I don't know that for a fact, but I think it makes sense 

        2    that someone is reading those references. 

        3    Q.  And those hyperlinks that we clicked on that brought us to 

        4    the graphic representation of the General Cigar COHIBA, do 

        5    those appear automatically, if you know? 

        6    A.  No.  As far as I know, I'm not an expert on the technical 

        7    aspects of building a web site, but I would assume that it's 

        8    not. 

        9    Q.  So it is reasonable to assume, isn't it, that the web 

       10    master or some other employee of General Cigar actually 

       11    installed that hyperlink leading us to the General Cigar 

       12    graphic description of the product in the heart of that 

       13    sentence that Mr. Piottaro typed in about the Cuban COHIBA; 

       14    that is a reasonable conclusion, isn't it? 

       15    A.  I think it is. 

       16    Q.  Do you think that is fair, by the way? 

       17    A.  Do I think it's? 

       18    Q.  Do you think that is a fair commercial practice, to 

       19    hyperlink Mr. Piottaro's reference to the Cuban COHIBA, which 

       20    is the best cigar he's ever smoked, to the graphic 

       21    representation of the General Cigar product? 

       22    A.  I'm not sure exactly what are the criteria for fair.  You 

       23    mean just fair as we use it in every day language? 

       24    Q.  Yes. 

       25             As you generally understand the concepts of fairness 
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        1    and commercial fairness, do you think that is fair, sir? 

        2    A.  I think that given it was displayed on a General Cigar web 

        3    site it seems to me like a reasonable practice or a fair -- I 

        4    don't see anything unfair about it. 

        5    Q.  You don't think the fact that they are displayed side by 

        6    side that way, as you concluded never happened in the 

        7    marketplace, is unfair, do you? 

        8    A.  I don't believe that I said it never happens, but I don't 

        9    see that as unfair. 

       10    Q.  Do you know, by the way, Dr. Simonson, if the graphic image 

       11    of the Cuban COHIBA trademark appears anywhere on the General 

       12    Cigar web site? 

       13    A.  I haven't seen it on the web site, but I haven't searched. 

       14    Q.  Would it surprise you to learn that there was in fact a 

       15    graphic presentation of the Cuban COHIBA trade dress on the 

       16    General Cigar web site? 

       17    A.  I don't really have a specific answer.  No, I don't think 

       18    it would surprise me.  If it was represented as being 

       19    associated with General Cigar and having some business 

       20    relationship with General Cigar and its product that would 

       21    surprise me. 

       22    Q.  I would like to take you to one other posting on the 

       23    General Cigar web site. 

       24             MR. WALSH:  In the interest of speed, your Honor, we 

       25    are not going to do this one live.  We have printed out the 
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        1    postings and marked them as Plaintiff's Exhibit 1512 for 

        2    identification. 

        3             May I, your Honor? 

        4             THE COURT:  Yes. 

        5             MR. WALSH:  If we could pull that up on the screen. 

        6    Q.  There are some more postings on this page from cbandito and 

        7    others.  This appears on the lounge forum section of the 

        8    General Cigar web site. 

        9             Focus, if you would, Dr. Simonson, on the posting of 

       10    one davisfurni, dated March -- I'm sorry, 23 May '03.  That is 

       11    sort of in the middle of the page there. 

       12             Do you see that little circular vignette? 

       13    A.  Yes. 

       14    Q.  Do you recognize the trade dress on the left in that little 

       15    circle there? 

       16    A.  Yes. 

       17    Q.  What is it? 

       18    A.  The Cuban COHIBA. 

       19    Q.  Now, this poster wrote in his note in part, "I have a 

       20    friend that is a proud owner of a $300 box of COHIBAs; they are 

       21    identical to the fakes on CA." 

       22             Do you see that, sir? 

       23    A.  Yes. 

       24    Q.  Let's click on that hyperlink there and see where that 

       25    takes us. 
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        1             What is that, sir? 

        2    A.  The next page? 

        3    Q.  Yes, sir.  I'm sorry.  It should be the next page of the 

        4    graphic printout we gave you. 

        5    A.  It's the General Cigar COHIBA. 

        6    Q.  So in this particular case, Exhibit 1512, we went from in 

        7    part a pictorial representation of the Cuban COHIBA to a 

        8    pictorial representation of the General Cigar COHIBA, correct? 

        9    A.  Correct. 

       10    Q.  Side by side, right? 

       11    A.  Close to it. 

       12             MR. WALSH:  Your Honor, we offer Plaintiff's Exhibit 

       13    1512 for identification. 

       14             THE COURT:  It's admitted. 

       15             (Plaintiff's Exhibit 1512 received in evidence) 

       16             MR. WALSH:  As a final housekeeping matter, your 

       17    Honor, there were two postings on the Cigar Aficionado web 

       18    site, Plaintiff's Exhibit 379 and 363, which we offer at this 

       19    time, as well as the posting on the avlocigars.com web site 

       20    showing the graphic image of the Cuban COHIBA and red dot, 

       21    Plaintiff's Exhibit 1510 for identification 

       22             THE COURT:  They are admitted. 

       23             (Plaintiffs' Exhibits 379, 363 and 1510 received in 

       24    evidence) 

       25             MR. WALSH:  Thank you very much, Dr. Simonson 
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        1             At this point, your Honor, Mr. Krinsky would like to 

        2    assume his portion of the cross-examination. 

        3    CROSS-EXAMINATION 

        4    BY MR. KRINSKY: 

        5    Q.  Good afternoon, Dr. Simonson. 

        6    A.  Good afternoon. 

        7    Q.  Dr. Simonson, in your written direct testimony at paragraph 

        8    103 you gave your opinion that tobacconists are one of the 

        9    reasons why it is highly unlikely that a consumer will select 

       10    one premium brand under the mistaken belief that it is put out 

       11    or affiliated with another brand.  That's correct, isn't it? 

       12    A.  Yes. 

       13    Q.  I would like to show you PX1153 in evidence, which is from 

       14    a catalog, the Alfred Dunhill catalog. 

       15             MR. KRINSKY:  Your Honor. 

       16             THE COURT:  Thanks. 

       17    Q.  I would like to turn to the part which concerns COHIBA, 

       18    which I think we have marked, which is bears Bates number 

       19    01926.  We have it on the screen, and if we could make the text 

       20    larger, that would be helpful. 

       21             The text reads:  "COHIBA.  The Dominican COHIBA is 

       22    made exclusively for Alfred Dunhill.  Today's cigar enthusiasts 

       23    need to look no further than the Alfred Dunhill humidors for 

       24    this celebrated range of Cuban origin.  A more robust and 

       25    full-bodied blend of tobaccos are handmade with a lighter 
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        1    colored Connecticut wrapper and continue to age in a cedar box. 

        2    Filler, Dominican Republic, Mexico, Jamaica; binder, Mexico. 

        3    The General Cigar COHIBA is not a celebrated range of Cuban 

        4    origin."  Correct? 

        5    A.  That's correct. 

        6    Q.  This catalog is not consistent with your opinion that a 

        7    tobacconist acts as a reliable gatekeeper against confusion, is 

        8    that correct? 

        9    A.  If we take this sentence by itself, I would say that's 

       10    correct.  I think it will be an interesting question to conduct 

       11    a consumer survey and find out how consumers interpret that 

       12    information, whether they interpret it as puffery or whether 

       13    they take it exactly the way it is stated. 

       14    Q.  You did not conduct such a survey before giving your 

       15    opinion, is that correct? 

       16    A.  That is correct. 

       17    Q.  You gave a deposition in this action, correct, on December 

       18    13th and 16th? 

       19    A.  Yes. 

       20    Q.  December 13th was in my office, correct? 

       21    A.  Yes. 

       22    Q.  And you were shown this exhibit, this Alfred Dunhill 

       23    exhibit at your deposition, correct? 

       24    A.  Correct. 

       25    Q.  And it was after that that you gave your written direct 
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        1    testimony about tobacconists, correct? 

        2    A.  Correct. 

        3    Q.  I would like to show you PX1093 in evidence from JR Cigar. 

        4    Again we are asking you to look at the part of this exhibit 

        5    which concerns COHIBA, which we have tabbed, and it is on the 

        6    screen as well. 

        7             This reads:  "COHIBA Dominican, a flavorful Dominican 

        8    version of this classic Cuban cigar." 

        9             Now, you agree that General Cigar's COHIBA is not a 

       10    version of a classic Cuban cigar, of the COHIBA cigar, correct? 

       11    A.  That's correct. 

       12    Q.  You understand that JR Cigar is the largest retailer in 

       13    America with somewhere between 30 and 40 percent of the market, 

       14    the retail market? 

       15    A.  That's my understanding.  I'm not sure of its share among 

       16    COHIBA purchasers.  As we discussed earlier with Mr. Walsh, the 

       17    data indicates that only 1 percent of COHIBA purchasers, at 

       18    least in '98, purchased cigars on the Internet, and another, I 

       19    believe, 8 percent purchased cigars through catalogs. 

       20    Q.  That is in 1998? 

       21    A.  That's correct. 

       22    Q.  Are you aware that JR Cigar has retail stores all over 

       23    America, many retail stores? 

       24    A.  I was under the impression it was mostly on the east coast, 

       25    but I understand that they have stores in different places. 
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        1    Q.  And they have retail stores, walk-in retail stores, 

        2    correct? 

        3    A.  That is my understanding. 

        4    Q.  And they have catalog sales, correct? 

        5    A.  Yes. 

        6    Q.  And they have Internet sales, correct? 

        7    A.  Correct. 

        8    Q.  Now, let me show you -- you were shown this exhibit at your 

        9    deposition also, correct? 

       10    A.  Yes. 

       11    Q.  And let me show you Thompson Cigar, PX1131.  I will turn to 

       12    the page concerning COHIBA. 

       13             This was shown to you at your deposition, too, is that 

       14    correct? 

       15    A.  Yes. 

       16    Q.  And your view about this exhibit is, this document, is that 

       17    it is a stupid sales tactic to the extent that they're trying 

       18    to imply that the two cigars, General Cigar COHIBA and Cuban 

       19    COHIBA, are related, isn't that correct? 

       20    A.  That's what I said. 

       21    Q.  I show you PX327 -- I'm sorry.  And you're aware that 

       22    Thompson's is a major retailer in the United States, correct? 

       23    A.  That is my understanding, but I am in agreement on this 

       24    point with your witness Mr. Armenteros who indicated that being 

       25    educated and providing the right information to the customers 
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        1    is the secret to a tobacconist's success. 

        2    Q.  Do you consider JR Cigar a successful retail business? 

        3    A.  I have no information about JR Cigar, aside from the fact 

        4    that they are a major seller of cigars. 

        5    Q.  30 to 40 percent is the testimony, I believe. 

        6    A.  That is what I read in Mr. Cullman's testimony. 

        7    Q.  And you consider Thompson's Cigars a successful retailer? 

        8    A.  I understand they are fairly significant retailer of 

        9    cigars. 

       10    Q.  Thompson's is a lot bigger than A Little Taste of Cuba in 

       11    Princeton, New Jersey, correct? 

       12    A.  That is correct.  But I was referring in my report to 

       13    tobacconists like Mr. Armenteros as opposed to Internet sellers 

       14    or catalog sellers. 

       15    Q.  And JR Cigar has a retail, walk-in stores, too, correct? 

       16    A.  That is correct. 

       17    Q.  Let me show you Plaintiff's Exhibit 327.  On the first 

       18    page, it comes from the production from General Cigar, and the 

       19    first page indicates it was sent to Mr. Rano, General Cigar, in 

       20    1998.  And Mr. Rano, I can represent to you that Mr. Rano's 

       21    testimony is this is from a catalog of the retail Famous Smoke 

       22    Shop. 

       23             I direct your attention to the second page where the 

       24    catalog copy appears.  Towards the bottom it says, "true to its 

       25    Cuban roots," referring to the General Cigar's COHIBA. 
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        1             Now, General Cigar's COHIBA does not have any Cuban 

        2    roots, isn't that correct? 

        3    A.  That's correct. 

        4    Q.  You understand that Famous is also a major retailer, is 

        5    that correct? 

        6    A.  That's correct. 

        7    Q.  And you saw this at your deposition as well, correct? 

        8    A.  Yes. 

        9    Q.  I would like to show you PX1131. 

       10             Can you please turn to page, I think the third page 

       11    where they advertise COHIBA, and it reads:  "Handmade" -- the 

       12    General Cigar's COHIBA.  "Handmade in Santiago, Dominican 

       13    Republic.  Superior quality.  Cameroon wrappers, Jember binder, 

       14    three varieties of Cuban seed filler.  The pride of the Havanas 

       15    is now made in the Dominican Republic." 

       16             This suggests, does it not, that General Cigar's 

       17    COHIBA was once made in Cuba, correct? 

       18    A.  Yes, I think it could be interpreted as such. 

       19    Q.  And you saw this deposition -- you saw this exhibit at your 

       20    deposition, correct? 

       21    A.  I might have.  I don't remember it. 

       22    Q.  Now, you have no doubt, is it not correct, other than from 

       23    the advertising materials that are part of the record in this 

       24    case, as to what JR Cigars, Thompson's, Alfred Dunhill, Famous 

       25    or any other tobacconist actually communicates to their 
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        1    customers about COHIBA, isn't that correct? 

        2    A.  Aside from what I heard personally from a couple of 

        3    tobacconists, aside from what we heard here by Mr. Armenteros, 

        4    I don't believe that I have seen any other survey of 

        5    tobacconists. 

        6    Q.  And Mr. Armenteros testified, did he not, that people came 

        7    from other stores where they had bought COHIBA into his store 

        8    already confused between General Cigar's COHIBA and the Cuban 

        9    COHIBA, isn't that correct? 

       10    A.  Well, he did testify he doesn't have any experience in 

       11    conducting confusion surveys.  Therefore, I thought the only 

       12    relevant information, and I have learned from him which would 

       13    just confirm my opinion that he educates consumers and he 

       14    indicated that was a major reason for his success, and I find 

       15    it unreasonable to expect that somehow other retailers haven't 

       16    figured out that it is a good idea to educate consumers and 

       17    give them the right information. 

       18    Q.  And this is your assumption, is that correct? 

       19    A.  It is. 

       20    Q.  And your assumption -- and the advertising materials that I 

       21    have indicated to you, which you have seen now, you would not 

       22    say they support your assumption, correct? 

       23    A.  That's correct. 

       24    Q.  Now, in your opinion, one of the factors in tobacconists 

       25    successfully selling General Cigar's COHIBA, to the extent they 
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        1    have been successful, was that General Cigar provided 

        2    tobacconists with the right signage or signs at the stores, 

        3    isn't that correct?  That's your opinion? 

        4    A.  I think that their merchandising program was an important 

        5    component of their sales performance, yes. 

        6    Q.  Now, the point of sale posters and other promotional 

        7    materials provided by General Cigar to the tobacconists did not 

        8    identify any country of origin, isn't that correct? 

        9    A.  That's my understanding.  At least the ones that were used 

       10    after the introduction. 

       11    Q.  Now, your opinion is that another factor in General Cigar's 

       12    success in selling COHIBA, to the extent it has been 

       13    successful, was its advertising, correct? 

       14    A.  Yes. 

       15    Q.  And your understanding is that in its advertising General 

       16    Cigar emphasized the Dominican origin to a significant degree, 

       17    although they used different terms and different ads, correct? 

       18    A.  That was one of the components.  I wouldn't place it as the 

       19    most important, but that was one component, for example, which 

       20    appeared on the flyleaf that I examined. 

       21    Q.  I'm talking about the advertising, like magazine 

       22    advertising.  It was your understanding, I believe, that in 

       23    this advertising -- in its advertising General Cigar emphasized 

       24    the Dominican origin to a significant degree.  Isn't that 

       25    correct, that that has been your understanding? 
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        1    A.  Yes, that it was mentioned in at least some of the cigar 

        2    ads.  I wouldn't say that that was the reason for the success 

        3    of the product or for the effectiveness of the advertising, but 

        4    my understanding is that it was mentioned in at least some of 

        5    the ads. 

        6    Q.  And you recall at least one General Cigar advertisement 

        7    that seemed to create some association between the General 

        8    Cigar COHIBA and Cuba, something like the ad had something like 

        9    past and present are brought together or something like that, 

       10    correct? 

       11    A.  As I indicated in my deposition, it might have been 

       12    interpreted, and I haven't studied it, but it might have been 

       13    interpreted as relating to a past in Cuba. 

       14    Q.  Now, you state in your direct testimony at paragraph 107, I 

       15    believe, that General Cigar associating its COHIBA with Cuba 

       16    would be like ads showing an Italian family enjoying Ragú 

       17    spaghetti sauce, which you believe do not cause consumers to 

       18    believe that Ragú is made in Italy, is that correct? 

       19    A.  Yes. 

       20    Q.  Now, you would agree that the chances for confusion would 

       21    be different in your Ragú scenario if the United States 

       22    spaghetti sauce manufacturer gave its product the same name 

       23    that is used by an Italian company for its product and that the 

       24    Italian product is known in the United States? 

       25    A.  Should I assume that there is an embargo against Italian 
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        1    spaghetti sauce? 

        2    Q.  Assume that there is not for the moment. 

        3    A.  That there is no embargo? 

        4    Q.  Uh-huh. 

        5    A.  If there is no embargo and the Italian spaghetti sauce is 

        6    known in the U.S. and then there is another U.S. brand that has 

        7    the same name, I think that could cause confusion. 

        8    Q.  And so what would save the day from confusion would be the 

        9    presence of the embargo and the knowledge of an embargo, 

       10    correct? 

       11    A.  It is the embargo, it is the manner in which the product is 

       12    sold.  Let's say if there are spaghetti sauce dealers who would 

       13    educate consumers before they purchased spaghetti sauce, and if 

       14    spaghetti sauce was as important to consumers as super-premium 

       15    cigars, if all of these conditions existed, then I would agree. 

       16    Q.  Now, in your report you gave your opinion, at paragraph 

       17    140, that another major factor that further decreases the 

       18    possibility of confusion between the General Cigar COHIBA and 

       19    the Cuban COHIBA is the existence of the Cuban embargo which is 

       20    widely known among the general adult population and 

       21    particularly among cigar smokers, correct? 

       22    A.  Yes. 

       23    Q.  And in your direct testimony at paragraph 104 you gave the 

       24    same opinion, only now you call it "probably the major factor," 

       25    correct? 
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        1    A.  Correct. 

        2    Q.  Now, before you gave your opinion in your report, you did 

        3    not read any surveys or studies on what U.S. consumers know 

        4    about the embargo, correct? 

        5    A.  That is correct. 

        6    Q.  In your report you stated that students learn about the 

        7    Cuban embargo in school, isn't that correct? 

        8    A.  Yes. 

        9    Q.  And the only basis for your making this assertion is what 

       10    you recall, that you recall seeing something about the embargo 

       11    in your own daughter's high school textbook, isn't that 

       12    correct? 

       13    A.  That's correct. 

       14    Q.  And you could not remember what this textbook said about 

       15    the Cuban embargo, correct? 

       16    A.  I could not remember. 

       17    Q.  Now, an understanding of the embargo does not prevent you 

       18    from believing that a cigar bearing the COHIBA name made from 

       19    non-Cuban tobacco has been exported to the United States by a 

       20    Dominican company which has a joint venture arrangement with 

       21    the maker of the Cuban COHIBA, correct? 

       22    A.  I'm sorry.  Could you repeat that, please? 

       23    Q.  Sure.  It is very long. 

       24             Now, an understanding of the embargo does not prevent 

       25    you from believing that a cigar bearing the COHIBA name made 
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        1    from non-Cuban tobacco has been exported to the United States 

        2    by a Dominican company which has a joint venture arrangement 

        3    with the maker of the Cuban COHIBA, isn't that correct? 

        4    A.  So your question is, is it possible to have such an 

        5    arrangement? 

        6    Q.  Yes. 

        7    A.  I believe I read in one of the transcripts that something 

        8    like that was possible, and I believe that it was indicated in 

        9    that transcript that that was something that the attorneys for 

       10    General Cigar stipulated, and that, indeed, sounded like 

       11    something attorneys in this case might know, but I doubt that 

       12    the typical consumer would know such subtlety. 

       13    Q.  So it's your view that too much knowledge is a dangerous 

       14    thing, correct? 

       15    A.  Now, that is in a philosophical sense? 

       16    Q.  In this context. 

       17    A.  No, I don't think that too much knowledge is a dangerous 

       18    thing. 

       19    Q.  Now, in your direct testimony and in your report you relied 

       20    on an October 13 -- in your direct testimony about the embargo 

       21    and knowledge of the embargo and also in your report, you 

       22    relied on a 60 Minutes broadcast on CBS on October 13, 2002, 

       23    isn't that correct? 

       24    A.  I mention it as one example of the exposure of the American 

       25    public to information concerning the Cuban embargo. 
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        1    Q.  Now, the 60 Minutes broadcast did not talk about whether 

        2    the embargo prohibited the importation of products made in a 

        3    third country, from third country ingredients, by a third 

        4    country company which has some Cuban participation or 

        5    affiliation or license, correct? 

        6    A.  That's correct. 

        7    Q.  It did report, however, on a change in the embargo that 

        8    legalized the sale of American agricultural products to Cuba, 

        9    correct? 

       10    A.  I believe there was something -- I believe that's the same 

       11    program. 

       12    Q.  Dr. Simonson, I would like to talk a little bit about 

       13    parallel brands. 

       14             You agree that the embargo doesn't prevent a cigar 

       15    maker who once made cigars in Cuba under a particular brand 

       16    name, say Partagus, before the Cuban revolution, leaving Cuba 

       17    and making cigars under the same brand name in the Dominican 

       18    Republic and exporting them to the United States even while the 

       19    Cuban government company continues to make cigars under the 

       20    same name and sell them elsewhere, correct? 

       21    A.  Yes. 

       22    Q.  So knowledge of the embargo would not be a safeguard about 

       23    believing this, about the COHIBA imported by General Cigar from 

       24    Diaz y Cia in the Dominican Republic and sold here, is that 

       25    correct? 
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        1    A.  That is correct. 

        2    Q.  Now you agree, I gather, that there are numerous brands 

        3    that fit the above description of parallel brands on the U.S. 

        4    market, correct? 

        5    A.  Yes. 

        6    Q.  And they include Montecristo? 

        7    A.  Yes. 

        8    Q.  Partagus? 

        9    A.  Yes. 

       10    Q.  Punch? 

       11    A.  Yes. 

       12    Q.  Romeo y Julieta? 

       13    A.  Yes. 

       14    Q.  Bolivar? 

       15    A.  Now you are beginning to test my recall for all the 

       16    different brands, and if you are representing that is the case, 

       17    I will take your word. 

       18    Q.  I appreciate it.  I am. 

       19             Hoyo de Monterey? 

       20    A.  I believe so. 

       21    Q.  Ramon Allones? 

       22    A.  Yes, I believe so. 

       23    Q.  La Gloria Cubano? 

       24    A.  Doesn't ring a bell. 

       25    Q.  H. Upmann? 
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        1    A.  Yes. 

        2    Q.  Saint Luis Rey? 

        3    A.  I'm not sure. 

        4    Q.  Ray del Mundo? 

        5    A.  Could be. 

        6    Q.  Sancho Panza? 

        7    A.  I think so.  I don't vividly recall those particular names. 

        8    Q.  Por Larrangana? 

        9    A.  Could you repeat that? 

       10    Q.  Por Larrangana? 

       11    A.  I'm not sure. 

       12    Q.  Quintero? 

       13    A.  Not sure. 

       14    Q.  Flor de Cano? 

       15    A.  Could you repeat that? 

       16    Q.  Flor, F-L-O-R, de Cano, C-A-N-O? 

       17    A.  I believe so. 

       18    Q.  Fonseca? 

       19    A.  I don't remember that. 

       20    Q.  Troya? 

       21    A.  I believe so. 

       22    Q.  Now you agree -- you understand also that Davidoff was also 

       23    once made in Cuba, and after the Davidoff company and the 

       24    Cubans parted ways, the Davidoff company moved their operations 

       25    to the Dominican Republic and have made cigars from the 
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        1    Dominican Republic under the Davidoff name and have sold them 

        2    in the United States, correct? 

        3    A.  Yes. 

        4    Q.  Now, you agree that many of the brands are advertised and 

        5    promoted on the basis of their having been once made in Cuba by 

        6    the people who are making them now outside of Cuba for the 

        7    United States or by their successors, correct? 

        8    A.  Yes. 

        9    Q.  And we discussed this at your deposition, correct? 

       10    A.  I believe so. 

       11    Q.  Now, if I understand your view correctly from your 

       12    deposition, your view is that on the one hand irregularity of 

       13    parallel brands in the market, these people who know of there 

       14    being parallel brands believe that the same is true about 

       15    COHIBA, but on the other hand the fact that the truth is 

       16    different, and the truth has a way of disseminating so it's 

       17    quite possible, quite likely that people will know that not to 

       18    be the case, so you can't conclude one way or the other about 

       19    whether it is the case.  Is that your view? 

       20    A.  Yes.  I have not seen any specific evidence that any 

       21    significant number of people believe that it is a parallel 

       22    brand, but it's possible. 

       23    Q.  Now you have never done any scholarly work relating to 

       24    embargoed products, correct? 

       25    A.  Correct. 
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        1    Q.  And you have never written about embargoed products, 

        2    correct? 

        3    A.  That is correct. 

        4    Q.  And you never have studied or written on products which 

        5    could not be sold in the United States for any reason, is that 

        6    correct? 

        7    A.  That is correct. 

        8    Q.  And you never studied or written on the awareness in the 

        9    United States of products that were only sold outside the 

       10    United States, correct? 

       11             Should I repeat it? 

       12    A.  Please. 

       13    Q.  You have never studied or written on the awareness in the 

       14    United States of products that were only sold outside the 

       15    United States, correct? 

       16    A.  That is correct. 

       17    Q.  Now, in your work at Stanford you sometimes do pilot 

       18    studies to identify persons who are aware of the brands that 

       19    you are studying, correct? 

       20    A.  Yes. 

       21    Q.  Now, at your deposition you could not remember any pilot 

       22    studies in which you had sought to identify persons who were 

       23    aware of a luxury product, correct?  At your deposition you 

       24    could not remember that, correct? 

       25    A.  That's correct. 
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        1    Q.  And at your deposition I asked you that if you could after 

        2    that deposition remember any such pilot studies involving 

        3    luxury products, I asked you to communicate that to us and to 

        4    supplement the record, but you never did that, isn't that 

        5    correct? 

        6    A.  That is correct.  I never did that. 

        7    Q.  Now, you have never done any research products to measure 

        8    the impact of a magazine's coverage of a brand, isn't that 

        9    correct, its editorial coverage of a brand? 

       10    A.  That is correct. 

       11    Q.  You have never published on the impact of the editorial 

       12    coverage of magazines on awareness, isn't that correct? 

       13    A.  That's correct. 

       14    Q.  You've not done any research on, opinion research in 

       15    spreading awareness of a product, correct? 

       16    A.  That is correct. 

       17    Q.  You've not done any scholarly research on dissemination of 

       18    information by word of mouth, isn't that correct? 

       19    A.  The regional research that I conducted, you mean as 

       20    opposed -- 

       21    Q.  Yes. 

       22    A.  That's correct. 

       23    Q.  Dr. Simonson, I would like to show you PX1157, which is in 

       24    evidence, which is February 15, 1992 issue of the Wine 

       25    Spectator.  The cover of it is the Allure of Cuban Cigars. 
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        1             Now, the Wine Spectator is published by M. Shanken 

        2    Communications, correct? 

        3    A.  Yes. 

        4    Q.  That is the same people who publish Cigar Aficionado, 

        5    correct? 

        6    A.  Yes. 

        7    Q.  And this issue of Wine Spectator was published before the 

        8    premiere issue of Cigar Aficionado, correct? 

        9    A.  Yes. 

       10    Q.  This was February 15th and that was September 1, 1992, 

       11    correct? 

       12    A.  Yes. 

       13    Q.  I would like you to look at this issue with us.  The cover 

       14    is the Allure of Cuban Cigars, Special Report from Havana 30 

       15    Years After The U.S. embargo, isn't that correct? 

       16    A.  Yes. 

       17    Q.  And then if we can turn to the second page, which is the 

       18    Table of Contents, it is a little faint, this copy.  There are 

       19    several featured articles under the feature section about Cuban 

       20    cigars, correct? 

       21    A.  Yes. 

       22    Q.  And one of them is Havana's finest, the man behind COHIBA 

       23    by Marvin Shanken and James Suckling, correct? 

       24    A.  Page 31.  Yes. 

       25    Q.  If you can please turn to page 13 of the exhibit.  This is 
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        1    an article about A Blind Tasting of Cuban Cigars, correct? 

        2    A.  Did you say page 13 in the original magazine? 

        3    Q.  No, of the exhibit that is in front of you.  I think it is 

        4    tabbed. 

        5    A.  A Blind Tasting of Cuban Cigars.  I see that. 

        6    Q.  And if you look down at the bottom of the first column on 

        7    that page, you will see the sentence, "Unfortunately COHIBA, 

        8    the brand most Cuban tobacco experts consider the best, was not 

        9    considered in the blind tasting because COHIBA is not 

       10    commercially produced in the Coronas size, and its 38-ring 

       11    gauge may have given the brand's identity away." 

       12             Do you see that? 

       13    A.  I do. 

       14    Q.  Please turn to the article on 14 of the exhibit.  I'm 

       15    sorry.  4226.  I'm sorry.  4226, the next page after the 

       16    article, A Blind Tasting of Cuban Cigars. 

       17             Do you see that article? 

       18    A.  I do. 

       19    Q.  The title of that article is Man Behind the Coveted COHIBA, 

       20    correct? 

       21    A.  Yes. 

       22    Q.  And if you look down to the fourth paragraph, it says, does 

       23    it not, "COHIBA is revered by Cigar Aficionados like Lafite or 

       24    Petrus, are treasured by wine connoisseurs.  American cigar 

       25    collectors are known to pay three or four times the normal 
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        1    retail price for a box of 25 COHIBAs smuggled into America. 

        2    Actor Tom Cruise reportedly has a standing order for two boxes 

        3    of COHIBA Robustos whenever he is in Europe." 

        4             Do you see that? 

        5    A.  I do. 

        6    Q.  If you turn to P24228.  Do you see an article there about 

        7    London's cigar shops? 

        8    A.  Yes. 

        9    Q.  If you turn to the following page, if you look at the third 

       10    column, third full paragraph, it says, does it not, "The 

       11    prestigious names in London are Le Hoyo, Davidoff and COHIBA. 

       12    The latter is the" -- and they italicized "the" -- "hot brand 

       13    in the market.  Smoking a COHIBA is like drinking a 

       14    first-growth claret or Roederer Cristal Champagne.  For some 

       15    smokers the brand name gives us as much pleasure as the quality 

       16    of the smoke." 

       17             Do you see that? 

       18    A.  I do. 

       19    Q.  Now, you are somewhat familiar with the Wine Spectator, 

       20    correct? 

       21    A.  Yes. 

       22    Q.  I would like to show you PX1221.  This is a report of the 

       23    Audi Bureau of Circulations, the Wine Spectator, for this 

       24    period, the first half of 1992, and I believe if you look at 

       25    this document you will see that the U.S. paid circulation for 
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        1    this period was a little over 100,000. 

        2    A.  Where do I see that? 

        3    Q.  Would you turn to P024856, and you see in the right-hand 

        4    column they have totals, United States, and the total there is 

        5    100,782.  Under possessions there is another 400 people. 

        6    United States and possessions, the circulation is 101,136. 

        7             Do you see that? 

        8    A.  I do.  So this relates to Cigar Aficionado. 

        9    Q.  No, the Wine Spectator. 

       10    A.  I'm sorry.  Yes, that's what confused me. 

       11             (Continued on next page) 

       12 

       13 

       14 
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        1             MR. KRINSKY:  Your Honor, I would like to move this 

        2    into evidence. 

        3             THE COURT::  It's admitted. 

        4    Q.  You have studied a survey dated January '92 done for M. 

        5    Shanken Communication in connection with this case, correct? 

        6    A.  Yes. 

        7    Q.  Now, the survey done for them was done just before this 

        8    issue of the Wine Spectator, right? 

        9    A.  Yes. 

       10    Q.  Now, the respondents in that study were drawn in part from 

       11    the suspicion list for the Wine Spectator, right? 

       12    A.  Yes. 

       13    Q.  And is it not correct that the Shanken study reported that 

       14    70.5 percent of respondents in the study drawn from the Wine 

       15    Spectator list said they definitely or probably would subscribe 

       16    to a quarterly magazine for cigar lovers? 

       17    A.  I don't remember the exact number but I remember it was 

       18    very high. 

       19    Q.  So you would agree that it is likely that some substantial 

       20    part of the people who subscribe to or otherwise bought the 

       21    premier issue of Cigar Aficionado had already gotten the 

       22    February 15, '92 issue of the Wine Spectator on the law of 

       23    Cuban cigars, is that correct? 

       24    A.  You mean the participants in the survey already received 

       25    this issue of Wine Spectator, is that your question? 
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        1    Q.  No, my question is whether you would agree, given the 

        2    response of the persons drawn from the Wine Spectator 

        3    subscription list, as to whether they would definitely or 

        4    probably subscribe to a quarterly magazine for cigar lovers, 

        5    from that data you would agree that it is likely that some 

        6    substantial part of the people who ultimately subscribe to or 

        7    otherwise got the first issue of Cigar Aficionado already had 

        8    received the February 15, '92 issue of the Wine Spectator? 

        9    A.  That may very well not be true.  Some of them might have, 

       10    but it's well-known that when you show people a product or you 

       11    present an idea and you ask them about purchase intent -- 

       12    Q.  My question is not simply what they remembered, my question 

       13    is whether from this information about what the respondents 

       14    said about they are likely to be interested in and subscribe to 

       15    a magazine for cigar lovers, that you can conclude that it is 

       16    likely that many of them indeed subscribed to or received the 

       17    premier issue of Cigar Aficionado? 

       18    A.  That is my answer, that we don't know that.  Because when 

       19    you ask someone a direct question as you did in the Shanken 

       20    survey and you ask would you subscribe to it, they focus on 

       21    that and at that moment many of them will say, yes, I am 

       22    planning to subscribe.  It's a great idea.  Then when the 

       23    magazine is actually introduced, perhaps a few of them will, 

       24    most of them probably will not. 

       25    Q.  So your view is that most of the people who say that from 
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        1    the Wine Spectator list put out by a publication put out by M. 

        2    Shanken Communicationss most of the people who said they would 

        3    definitely or probably subscribe to a quarterly magazine for 

        4    cigar lovers did not? 

        5    A.  No, I don't know that.  And I don't want to speculate about 

        6    it.  What I am saying is we cannot assume that just because 

        7    they said in the survey they will probably subscribe that they 

        8    actually did. 

        9    Q.  Now, for those who in fact did subscribe, their having seen 

       10    the Wine Spectator issue on the law of Cuban cigars would have 

       11    enhanced the effect of the premier issue of Cigar Aficionado 

       12    with respect to its building awareness of COHIBA? 

       13    A.  Yes, that is true if they saw it twice.  It's more likely 

       14    to have captured their attention than if they saw it once. 

       15    Q.  Dr. Simonson, you are aware that the United States 

       16    circulation of the premier issue of Cigar Aficionado was 

       17    115,000 copies, correct? 

       18    A.  Yes. 

       19    Q.  And you are aware that according to the Banning Company 

       20    report, a market research company hired by General Cigar, there 

       21    were approximately 467,900 premium cigar smokers in the United 

       22    States at the end of '91 and 483,100 at the end of '92. 

       23    A.  Yes, that is my understanding. 

       24    Q.  So the ratio of the premier issue circulation to premium 

       25    cigar smokers was about 24 percent, correct? 
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        1    A.  No. 

        2    Q.  What was the ratio? 

        3    A.  We don't know because, as you recall, most cigar smokers in 

        4    '92 were mass cigar smokers.  Based on the surveys we know that 

        5    most of them were smoking cigars.  Most of those mass cigar 

        6    smokers were smoking cigars for a long time.  They probably 

        7    took cigar smoking very seriously and there was really no 

        8    reason to believe that a substantial number of those 115,000 

        9    copies went to mass cigar brand smokers. 

       10    Q.  I am asking you a different question, sir.  I am asking you 

       11    the ratio of the U.S. circulation of the premier issue of Cigar 

       12    Aficionado to Banning Company's report about the size of the 

       13    premium cigar smoking population in the United States. 

       14    A.  You just want me to divide those two numbers even if they 

       15    are not related? 

       16    Q.  Yes.  It will help me ask the next question. 

       17    A.  Sure, if you say it's 24 percent I will take your word for 

       18    it. 

       19    Q.  Dr. Simonson, you do not know of any situation, I believe, 

       20    in which the ratio of the circulation of the first issue of a 

       21    magazine devoted to a particular category of product to the 

       22    current users of that product was comparable to the 24 percent 

       23    ratio we just arrived at? 

       24    A.  I thought I just said the actual number is less than 24 

       25    percent, in all likelihood substantially less than 24 percent. 
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        1    So I am not sure.  We don't know really what the percentage 

        2    was.  Even if you just narrowly are looking at current users, 

        3    we don't know what the actual percentage was because we don't 

        4    know how many of those 115,000 were current premium cigar 

        5    smokers. 

        6    Q.  We do know from Banning Company, correct, and it's the only 

        7    information we have, that at the end of '91 there were 467,900 

        8    premium cigar smokers, correct? 

        9    A.  Yes. 

       10    Q.  That is one fact we know. 

       11    A.  Yes. 

       12    Q.  And we know what the circulation of the premier issue of 

       13    Cigar Aficionado was, correct? 

       14    A.  We do. 

       15    Q.  And when we divide one by the other we get to about 24 

       16    percent, right? 

       17    A.  Yes, if we divide those two numbers that is what we get. 

       18    Q.  You don't know of any situation other than this one, if I 

       19    am correct, and just try to answer the question I am posing, 

       20    where the ratio of the circulation of a magazine devoted to a 

       21    particular product to the size of the population of consumers 

       22    of that product was comparable to 24 percent? 

       23             MR. KIRBY:  Your Honor, I object.  He is simply 

       24    arguing with the witness by repeating it over and over again. 

       25             THE COURT:  Overruled. 
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        1    A.  As I indicated, it was significantly less than 24 percent 

        2    in this case.  So I am not sure really how to respond. 

        3    Q.  Let me ask you this:  Do you know of any situation in which 

        4    the ratio of the circulation of a magazine devoted to a 

        5    particular category of product, the ratio of that figure to the 

        6    total reported population of the consumers in that category of 

        7    product was comparable to 24 percent? 

        8    A.  I am not aware and I don't have numbers about any other 

        9    premier issues of any magazines. 

       10    Q.  Now, it is your understanding that Cigar Aficionado at the 

       11    time of its first publication was the only consumer publication 

       12    for consumers devoted to cigars, correct? 

       13    A.  That is my understanding. 

       14    Q.  And you have never studied a situation in which a consumer 

       15    magazine devoted to a particular product was the only magazine 

       16    devoted to that product, correct? 

       17    A.  I don't recall any. 

       18    Q.  Now, in your discussion of the premier issue in the direct 

       19    testimony in paragraph 61 and also in your report, you only 

       20    mention an article in the premier issue, correct? 

       21    A.  That is quite possible. 

       22    Q.  In fact, there was more than an article about COHIBA in the 

       23    premier issue, correct? 

       24    A.  That is correct. 

       25    Q.  There was a feature of Robustos cigars in which COHIBA was 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1403 

             36JSEMP6                 Simonson - cross 

        1    given the highest score, correct? 

        2    A.  Yes. 

        3    Q.  And there was a full-page graphic with text on the 6 cigars 

        4    of COHIBA in which COHIBA was again given ratings, correct? 

        5    A.  Yes. 

        6    Q.  And there were two full-page advertisements for COHIBA, the 

        7    Cuban COHIBA, correct? 

        8    A.  Yes. 

        9    Q.  And there were other mentions as well, correct? 

       10    A.  Yes. 

       11    Q.  Now, in your written direct testimony at paragraph 63 you 

       12    testified that an illustration of the fact that people very 

       13    often do not pay attention to articles of even those magazines 

       14    they happen to read, including articles about COHIBA in Cigar 

       15    Aficionado, was provided by Mr. Wayne Smith.  You know that he 

       16    testified at this trial and you quoted him, I don't remember 

       17    reading any articles about COHIBAs. 

       18             Do you remember that? 

       19    A.  Yes. 

       20    Q.  Now, however, it's true, is it not, that Mr. Smith 

       21    continued in his testimony that he recalled the rankings for 

       22    COHIBA when he testified "Cigar Aficionado runs the cigar 

       23    tasting contest.  They rank cigars and COHIBA is usually 

       24    included in that and always ranks very high. 

       25    "Q.  And do you recall that material in Cigar Aficionado about 
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        1    COHIBA? 

        2    "A.  Oh, yes, yes, they run it frequently.  I don't know how 

        3    often they run those cigar gradings if we can call them that 

        4    frequently.  They are in a lot of the issues.  And when you are 

        5    reading an issue of Cigar Aficionado do you look at the feature 

        6    of that magazine," and the answer was "yes, I do out of 

        7    curiosity." 

        8             Now, do you recall that part of his testimony? 

        9    A.  Yes. 

       10    Q.  And you omitted that from your written direct, isn't that 

       11    correct? 

       12    A.  That is correct.  I made a very specific point that here is 

       13    someone who had particular interest in Cuban cigars.  He was 

       14    the former head of the U.S. interest group in Cuba.  He 

       15    indicated he religiously read Cigar Aficionado.  He published 

       16    in Cigar Aficionado.  He participated in some party in Cigar 

       17    Aficionado for or by Cigar Aficionado in '92 and this person 

       18    could not remember this feature article that we are reading 

       19    here in this court line by line. 

       20             And then there was another person, another expert, 

       21    Mr. Halpert, and he indicated he was just flipping through the 

       22    journal, the magazine.  The only person who indicated he 

       23    actually read it is a person who is not a reader, namely, Mr. 

       24    Siegel -- I am sorry, is not a cigar smoker, which was Mr. 

       25    Siegel. 
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        1    Q.  And, Mr. Smith, however, you make a distinction that people 

        2    will not remember the articles but they will remember the 

        3    rankings?  That is the case with Mr. Smith according to your 

        4    testimony, did you say that? 

        5    A.  No, I did not make the statement that you just read.  I 

        6    think it's a little hard to know from that whether he in 

        7    general pays attention to ratings, whether he does not in any 

        8    effect, I don't think that is particularly important. 

        9    Q.  He said he did, didn't he, in his testimony? 

       10    A.  I believe -- I don't remember the exact words. 

       11    Q.  You reviewed excerpts from the deposition of Mark Perez, a 

       12    buyer for Alfred Dunhill from mid-'93 to '98 that was provided 

       13    to you by General Cigar's lawyers in connection with preparing 

       14    your report, correct? 

       15    A.  I believe so, yes. 

       16    Q.  And you reviewed portions of Mr. Perez's deposition 

       17    testimony where he was asked about a document that he prepared 

       18    for Alfred Dunhill when he was there with the title "Background 

       19    information U.S. cigar business," correct? 

       20    A.  I believe so. 

       21    Q.  Now, you were not given that document to read by General 

       22    Cigar's lawyers in connection with this report, is that 

       23    correct? 

       24             You were not given that document to which he made 

       25    reference in his deposition testimony, correct? 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1406 

             36JSEMP6                 Simonson - cross 

        1    A.  I don't have a recollection.  I have about 14 boxes of 

        2    material, so it's a little hard to remember. 

        3    Q.  Let me show you PX899 in evidence. 

        4             Can you look at this document, sir, and do you 

        5    remember whether you have seen it before? 

        6             MR. KIRBY:  Excuse me, your Honor, just to make sure 

        7    the record is clear on these.  We have an authenticity and a 

        8    hearsay objection to this.  It's not in evidence as far as I 

        9    know and no one has been able to identify who did it, when they 

       10    did it, where they did it, and so forth, and it's clearly 

       11    hearsay. 

       12             MR. KRINSKY:  I believe the state of the record, your 

       13    Honor, is that it has been admitted in evidence even though 

       14    there are objections, but I understand that it is in evidence 

       15    subject to, like many other documents, motions to strike post 

       16    trial. 

       17             THE COURT:  Well, you know, we have let almost 

       18    everything in, and forgive me, but how is it that you propose 

       19    to use this? 

       20             MR. KRINSKY:  I want to ask Mr. Simonson, Dr. 

       21    Simonson, excuse me, about certain statements in this document 

       22    and whether, first, if he has seen the document, whether he has 

       23    taken it into account and, second -- 

       24             THE COURT:  That is easy, he hasn't. 

       25             MR. KRINSKY:  I am not sure -- 
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        1             THE WITNESS:  I don't remember seeing it. 

        2             MR. KRINSKY:  Second, whether in his opinion assuming 

        3    for the moment that this is a document from Mark Perez, the 

        4    buyer from Alfred Dunhill for this period, whether he thinks it 

        5    should be taken into account on the issues. 

        6             THE COURT::  Sustained. 

        7             I mean, it obviously is, but there you are.  I mean, I 

        8    assume it is just from its context. 

        9             MR. KIRBY:  Your Honor, I should note for your Honor's 

       10    comfort on the record there was a 30(b)(6) deposition taken of 

       11    Dunhill, purportedly the source document, and they said we 

       12    don't have any idea what it is. 

       13             THE COURT:  I see. 

       14             MR. KRINSKY:  I don't believe that is correct, your 

       15    Honor. 

       16             THE COURT:  Okay. 

       17             MR. KRINSKY:  Mr. Goldstein, who had the pleasure of 

       18    deposing Mr. Perez, informs me that Mr. Perez did testify it 

       19    was his document, your Honor.  But I would just reserve on the 

       20    question of the admissibility of this document and move past it 

       21    because I am not sure it's worth the struggle at this point. 

       22             THE COURT:  Okay.  All right. 

       23    Q.  Dr. Simonson, I would like you to take a look at table 1 to 

       24    Mr. Ossip's written testimony, which I believe we can hand to 

       25    you.  It's also on the screen. 
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        1             Now, you saw this table before when it was appended to 

        2    Mr. Ossip's written direct, correct? 

        3    A.  Yes. 

        4    Q.  And you have not questioned Mr. Ossip's statement of the 

        5    data, correct?  You have not questioned Mr. Ossip's statement 

        6    of the data, his statement in this table of the underlying 

        7    documents, correct? 

        8    A.  I am not sure I understand what you mean by that. 

        9    Q.  As far as you are concerned this table is accurate in its 

       10    statement of the data to which it's referring, correct? 

       11    A.  If you can give me just a minute. 

       12    Q.  Sure. 

       13    A.  It looks right. 

       14    Q.  Thank you. 

       15             Now, you see there there is a breakdown between those 

       16    who normally spend over $3.50 per cigar and those who normally 

       17    spend 3.50 or less, correct? 

       18    A.  Yes. 

       19    Q.  Your understanding is that COHIBA was perhaps the most 

       20    expensive or among the most expensive cigars, correct? 

       21    A.  Yes. 

       22    Q.  And you agree that COHIBA, the Cuban COHIBA, was priced 

       23    above the 3.50 mark, correct? 

       24    A.  That is my understanding, yes. 

       25    Q.  Now, is it fair to say that looking at this data that the 
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        1    people who usually buy in COHIBA's price range were regularly 

        2    buying Cuban cigars, they traveled frequently, and bought Cuban 

        3    cigars when they traveled and that they had the highest regard 

        4    for Cuban cigars? 

        5    A.  I think that is a reasonable assumption even though there 

        6    is also data that many of the COHIBA smokers often smoked much 

        7    cheaper brands. 

        8    Q.  And so you would agree, would you, that even simply looked 

        9    at from the perspective of these people considering purchases, 

       10    they had reason to pay attention to the premier issue of Cigar 

       11    Aficionado when it said that the Cuban COHIBA was perhaps the 

       12    world's finest smoke? 

       13    A.  To the extent that they were interested in Cuban cigars, 

       14    that is, Shanken survey respondents would have interest, and 

       15    they received the magazine and had the time to read it, then it 

       16    probably would be of interest to them, yes. 

       17    Q.  Now, for the people who usually buy cigars 3.50 or under, 

       18    they also have a high opinion of Cuban cigars, isn't that 

       19    right? 

       20    A.  That is correct. 

       21    Q.  And 16 percent of them normally smoke a Cuban cigar and 41 

       22    percent of them purchase Cuban cigars when traveling outside of 

       23    the United States and 28 percent of these travel outside the 

       24    United States at least twice per year, is that right? 

       25    A.  That is what the numbers say. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1410 

             36JSEMP6                 Simonson - cross 

        1    Q.  Now, these people, the Shanken study, I am sorry, only 

        2    reports that these people usually spend $3.50 or under per 

        3    cigar but they might spend, correct, more than they usually 

        4    spend when buying Cuban cigars the next time they travel or 

        5    however else they were getting Cuban cigars? 

        6    A.  That is correct. 

        7    Q.  Now, you would agree that even simply from the perspective 

        8    of considering purchases, some of these people also had reason 

        9    to be interested in these things that the premium issue of 

       10    Cigar Aficionado had to say about the Cuban COHIBA? 

       11    A.  Yes.  To the extent that they received the magazine and 

       12    paid attention to it and remembered it, the answer is yes. 

       13    Q.  Your view is that among the factors that influence the 

       14    level of attention that consumers pay to something is whether 

       15    they can act on it by purchasing the product, correct? 

       16    A.  That is one of the factors, yes. 

       17    Q.  You have never conducted a study assessing the relative 

       18    points of that factor or the relative points of other factors 

       19    in consumers paying attention to magazines or newspaper 

       20    accounts or word of mouth about Cuban cigars, correct? 

       21    A.  I am not sure I understand the question. 

       22    Q.  Well, you say that the decision that among the factors that 

       23    influence the level of attention that consumers pay to 

       24    information about a product is whether they can act on it by 

       25    purchasing the product, correct? 
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        1    A.  Yes. 

        2    Q.  And that suggests that there are other factors as well, 

        3    correct? 

        4    A.  Yes. 

        5    Q.  And you have never done a study in which you have assessed 

        6    the relative importance of the first factor or the relative 

        7    importance of other factors in consumers paying attention to 

        8    newspapers or magazines or word of mouth about Cuban cigars, 

        9    correct? 

       10    A.  That is correct. 

       11    Q.  Or about any embargoed products. 

       12    A.  That is correct. 

       13    Q.  Or any illegal products. 

       14    A.  Correct. 

       15    Q.  Or forbidden fruit. 

       16    A.  No studies about forbidden fruit. 

       17    Q.  Now, the Shanken study is a report dated January '92 so you 

       18    would think the survey was done in January '92 or maybe towards 

       19    the end of December '91, right? 

       20    A.  That is probably right. 

       21    Q.  And it's the only survey we have before the one Wine 

       22    Spectator issue we looked at and before the premier issue of 

       23    Cigar Aficionado, right? 

       24    A.  That is correct. 

       25    Q.  The first survey we have for after those publications, the 
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        1    Wine Spectator issue and the premier issue of Cigar Aficionado 

        2    that we have, is the 1994 attitude and issues survey done for 

        3    General Cigar, is that correct? 

        4    A.  That is correct, yes. 

        5    Q.  And what we have is a tabulation of answers dated September 

        6    12, '94, and we represent that we have deposition testimony 

        7    from Lois Coleman that it was in the field for probably 6 

        8    weeks.  So the survey was done in the latter part of July, 

        9    beginning of August, correct? 

       10    A.  Yes. 

       11    Q.  You have studied both surveys, correct? 

       12    A.  Yes. 

       13    Q.  Now we have prepared a chart showing some of the changes 

       14    between January '92 and July or August '94 which I would like 

       15    to show you, and it's on this screen as well. 

       16             I would like to mark it as 1514 for identification. 

       17             It shows that in August '94 there was an unaided trial 

       18    rate shown by that survey for COHIBA of 18.5 percent.  Do you 

       19    recall that or would you like to see -- 

       20    A.  No, I remember that. 

       21    Q.  Fine.  This was in response to an unaided trial question, 

       22    correct? 

       23    A.  Correct. 

       24    Q.  In other words, COHIBA mentions were in response to a 

       25    question asking what cigars have you tried, not the response to 
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        1    the question have you tried COHIBA, correct? 

        2    A.  That is correct. 

        3    Q.  Now, in your written direct testimony at paragraph 48 you 

        4    estimated trial of COHIBA in January '92 among the Shanken 

        5    respondents at 4.6 percent, correct? 

        6    A.  Yes. 

        7    Q.  So the trial rate went from this estimated 4.6 percent in 

        8    the Shanken '92, January '92 survey, to 18.5 percent in August 

        9    '94 as measured by an unaided question, correct? 

       10    A.  That is correct. 

       11    Q.  And it quadrupled, correct? 

       12    A.  Yes. 

       13    Q.  And this is shown on this chart, correct? 

       14    A.  Correct. 

       15    Q.  Now, there was no unaided awareness question in the January 

       16    '94 survey, correct? 

       17    A.  That is correct. 

       18    Q.  '92, I am sorry, January '92 survey. 

       19    A.  Yes. 

       20    Q.  But you proposed an unaided awareness for COHIBA in January 

       21    '92 through use of a formula you explain in your testimony, is 

       22    that correct? 

       23    A.  That is correct. 

       24    Q.  And your proposed unaided awareness for COHIBA in January 

       25    '92 was 3.5 percent, correct? 
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        1    A.  Yes. 

        2    Q.  And you think the figure was actually lower since you 

        3    believe the Shanken respondents were more likely to be aware of 

        4    COHIBA than the premium cigar smoking population as a whole, 

        5    correct? 

        6    A.  That is correct. 

        7    Q.  Now, there was an unaided awareness question in August '94 

        8    and that was a 14.5 percent response for COHIBA, correct? 

        9    A.  That is right. 

       10    Q.  But the unaided trial rate in August '94 is the better 

       11    measure of unaided awareness, correct? 

       12    A.  No, that is a measure of unaided trial rate. 

       13    Q.  And to have a response on unaided trial question you had to 

       14    be aware of the brand on an unaided basis, correct? 

       15    A.  That is correct. 

       16    Q.  So we can say that at least 18.5 percent of people, of the 

       17    respondents in the '94 survey, were aware of COHIBA on an 

       18    unaided basis, correct? 

       19    A.  That is correct. 

       20    Q.  And this is shown on the chart as well, correct? 

       21    A.  That is right. 

       22    Q.  Now, in the July-August '94 survey COHIBA was rated by 8.5 

       23    percent of all respondents as the best cigar they ever smoked, 

       24    correct? 

       25    A.  Yes. 
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        1    Q.  And this tied for second with Davidoff among all brands, is 

        2    that correct? 

        3    A.  I am not 100 percent but I believe that is true. 

        4    Q.  And it was exceeded only by MACANUDO, right? 

        5    A.  As I recall, yes. 

        6    Q.  Now, in January '92 it was rated as the best cigar ever 

        7    smoked by 2.2 percent among the Shanken respondents, correct? 

        8    A.  Correct. 

        9    Q.  And it was rated 8 among all brands, correct? 

       10    A.  That is right. 

       11    Q.  And this is shown on the chart too. 

       12    A.  That is right. 

       13    Q.  And we prepared a chart, two charts actually, showing 

       14    changes for COHIBA relative to Montecristo, another Cuban 

       15    brand, between January '92 and August '94, which I would like 

       16    to show you.  It's marked PX 1515 and PX 1516. 

       17             Your Honor, I would like to move into evidence the 

       18    prior chart. 

       19             THE COURT:  It's admitted. 

       20             MR. KRINSKY:  PX 2514. 

       21    Q.  Dr. Simonson, I would like you to take a moment to look at 

       22    these two charts and tell us whether you accept the data 

       23    reported there or whether you want us to go through the 

       24    underlying documents with you. 

       25    A.  No, I accept it.  I don't remember the Montecristo number 
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        1    but I assume they are right. 

        2    Q.  Thank you. 

        3             Now, Montecristo in January '92 ranked ahead of COHIBA 

        4    in the reported measures, correct?  And was the leading Cuban 

        5    brand for most of those measures, correct, in January '92? 

        6    A.  I believe so.  I believe Davidoff had the better rating 

        7    with respect to best ever smoked. 

        8    Q.  And Davidoff ceased to be a Cuban brand around this time, 

        9    isn't that correct? 

       10    A.  Around that time but you would assume that most respondents 

       11    were thinking about the Cuban Davidoff at that time. 

       12    Q.  And by August of '94 that had changed, correct, and COHIBA 

       13    had surpassed Montecristo for best brand ever tried and for 

       14    most tried Cuban cigar, correct? 

       15    A.  Yes. 

       16    Q.  You have seen evidence I believe that COHIBA was priced 60 

       17    percent higher than Montecristo for comparable size, correct? 

       18    A.  60 percent higher -- 

       19    Q.  Than Montecristo. 

       20    A.  Are you looking at the August '94 data? 

       21    Q.  I am asking you about prices. 

       22    A.  Oh, it was priced higher.  It could very well be, yes. 

       23    Q.  And you understand that COHIBA's world-wide sales figures 

       24    were a fraction of those of Montecristo, correct? 

       25    A.  That is my understanding. 
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        1    Q.  And that Montecristo was the top selling Cuban brand 

        2    world-wide, correct? 

        3    A.  That is my understanding. 

        4    Q.  So you would agree that based on the survey data we have 

        5    that COHIBA had surpassed Montecristo as the leading Cuban 

        6    brand among U.S. premium cigar smokers, correct? 

        7    A.  I would say if you look at this evidence I would agree with 

        8    that. 

        9             MR. KRINSKY:  Your Honor, I would like to offer PX 

       10    1515 and 1516. 

       11             THE COURT:  They are admitted. 

       12    Q.  Now , Dr. Simonson, you would agree, would you not, after 

       13    seeing these three changes between January of '92 and August of 

       14    '94, an unaided trial rate, unaided awareness, and COHIBA 

       15    relative to Montecristo, that something significant had 

       16    happened with respect to COHIBA between January '92 and August 

       17    '94, correct? 

       18    A.  Yes, I think there is a significant increase here in terms 

       19    of trial, in terms of best ever on this dimension for COHIBA, 

       20    that is correct.  We are talking here about the difference of 

       21    approximately 3 years from the end of '91 until August of '94. 

       22    Q.  Now, the 18.5 percent unaided trial rate in August '94 

       23    placed COHIBA tenth among all brands of premium cigars, isn't 

       24    that correct? 

       25    A.  I will take your word for it.  I don't remember that. 
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        1    Q.  Do you recall that the survey respondents named 58 brands 

        2    that they had tried and that there were 23 percent respondents 

        3    who had smoked still other brands that were not identified by 

        4    name in the survey, do you recall figures roughly like that? 

        5    A.  Not specifically. 

        6    Q.  Would you like to look at that or will you take the 

        7    representation? 

        8    A.  I will take your representation. 

        9    Q.  Thank you. 

       10             Now, COHIBA for U.S. cigar smokers, premium cigar 

       11    smokers, is a cigar which you can buy, for the most part 

       12    anyway, only when traveling abroad, correct? 

       13    A.  That is correct. 

       14    Q.  Of all the brands ahead of it, the 9 brands ahead of it in 

       15    terms of trial, all of those brands are available in the United 

       16    States, correct? 

       17    A.  I will take your representation for it. 

       18    Q.  So far we have August '94 and we have 18.5 percent unaided 

       19    awareness based on the people who had tried it, correct? 

       20    A.  That is correct. 

       21    Q.  And that 18.5 percent does not include at least the 

       22    following categories:  First, U.S. premium cigar smokers who 

       23    were aware of COHIBA but who had not yet traveled abroad =nd 

       24    had an opportunity to buy a COHIBA, correct? 

       25    A.  That is correct. 
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        1    Q.  Second, it did not include U.S. premium cigar smokers who 

        2    had traveled abroad, were aware of COHIBA and had heard it was 

        3    the best but thought it was too expensive for them to buy, 

        4    correct? 

        5    A.  You mean to buy even one cigar? 

        6    Q.  They didn't want to spend that money for one cigar or for a 

        7    box of cigars. 

        8    A.  I assume there are some people like that who could afford 

        9    to travel abroad but couldn't afford it purchase one COHIBA 

       10    cigar.  In theory at least it could happen. 

       11    Q.  To buy a box of 25 of these COHIBA cigars when you are out 

       12    traveling and this is your one time to purchase Cuban cigars in 

       13    the intervals between your travels, a box of 25 would be a nice 

       14    piece of change, correct? 

       15    A.  You know, it costs what it costs.  I am not also sure what 

       16    are the implications exactly with respect to the Cuban embargo, 

       17    exactly how many you bring over, whether you can bring at all 

       18    cigars legally aside from Cuba. 

       19    Q.  The 18.5 percent does not include U.S. premium cigar 

       20    smokers who traveled abroad who were aware of COHIBA but who 

       21    decided to stay with their existing Cuban brand for the time 

       22    being, correct? 

       23    A.  Are you saying that this is a separate group from the other 

       24    groups? 

       25    Q.  Yes.  It doesn't include people like that. 
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        1    A.  I think there is some overlap here but I will take it.  I 

        2    think there is overlap among some of your groups. 

        3    Q.  There is overlap but this is a third group that may overlap 

        4    to some extent with the others, correct? 

        5    A.  Possibly, yes. 

        6    Q.  According to the Shanken survey in January '92, 24 percent 

        7    of smokers normally smoked a Cuban cigar, correct? 

        8    A.  That is correct. 

        9    Q.  So you have to assume that many of these people they 

       10    already had a normal Cuban cigar brand that was not COHIBA, 

       11    correct? 

       12    A.  Yes, that is correct, which is exactly what I found very 

       13    informative, that these are the people if anyone could purchase 

       14    COHIBA and smoke COHIBA cigar, these were the Shanken survey 

       15    respondents who are so wealthy and well traveled.  Yet you find 

       16    tiny numbers for COHIBA.  Even among Cuban brands it was just 

       17    number 6 in terms of brands of cigars normally smoked. 

       18    Q.  In August '94 the number of people who smoked or who had 

       19    tried COHIBA in response to unaided question was 18.5 percent, 

       20    correct? 

       21    A.  That is correct. 

       22    Q.  You don't consider that a small number, do you? 

       23    A.  18.5 is not a small number, no. 

       24    Q.  Now, in the August '94 survey the only question to elicit 

       25    unaided awareness of COHIBA was what is the first brand of 
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        1    cigar you can think of, and then there was an additional probe, 

        2    what other brands of cigars you can think of, correct? 

        3    A.  That is correct. 

        4    Q.  The response to the first question was 1.5 of COHIBA and 

        5    the response to the second question it was 13.5 percent, 

        6    correct? 

        7    A.  I believe so. 

        8    Q.  Now, you agree that if the respondents were then asked what 

        9    Cuban brands can you think of, and then what additional Cuban 

       10    brands you can think of, you would have gotten more COHIBA 

       11    responses, correct? 

       12    A.  Probably. 

       13    Q.  You have a high regard for Professor Keller from Dartmouth, 

       14    correct? 

       15    A.  Well, we spent 2 years in the same office doing the 

       16    doctoral program.  So we are good friends.  We were colleagues 

       17    at Stanford.  I like him as a friend and I think he wrote an 

       18    excellent book about brand management. 

       19    Q.  You cite him in your written direct testimony, correct? 

       20    A.  I did. 

       21    Q.  And you have seen the portion of Dr. Keller's book which 

       22    was appended to Mr. Ossip's testimony as Appendix C, correct? 

       23    A.  Yes. 

       24    Q.  And do you have that in front of you? 

       25    A.  Yes. 
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        1    Q.  If you turn to page 455, the last paragraph continuing on 

        2    to 456 -- 

        3    A.  455 of what? 

        4    Q.  There are portions of Dr. Keller's book attached to Mr. 

        5    Ossip's written direct as Appendix C. 

        6             Do you see that? 

        7    A.  I am sorry. 

        8    Q.  And I am referring to 455 of his book and then the 

        9    paragraph, the last paragraph continues on to page 455 which 

       10    continues onto 456, correct? 

       11    A.  Yes. 

       12             (Continued on next page) 

       13 

       14 

       15 

       16 

       17 

       18 

       19 

       20 

       21 

       22 

       23 

       24 

       25 
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        1    BY MR. KRINSKY: 

        2    Q.  And you agree that Professor Keller's illustrating a point 

        3    in these passages, in that paragraph when he writes that if you 

        4    want to find out the unaided awareness about the German sports 

        5    car Porsche Boxter in non-German markets, you should not only 

        6    ask what cars can you think of but follow it up with what 

        7    sports cars can you think of, and then what foreign sports 

        8    cars, or even ask what high-performance sports cars can you 

        9    think of, correct? 

       10    A.  Is that the end of the question? 

       11    Q.  Yes, it is. 

       12    A.  Yes, I know that he wrote that in trying to address the 

       13    problem with spurious awareness of aided, associated spurious 

       14    aided awareness.  So he said, well, instead of asking this 

       15    problematic aided awareness question, perhaps we can start with 

       16    the standard unaided awareness question, which is what brands 

       17    come to mind, and then you can follow up with more specific 

       18    questions like the ones that you read. 

       19    Q.  And you would -- and he said the reason why this approach, 

       20    he explains why he favors this approach, to get to a true 

       21    unaided awareness.  He explains that at page 456, correct, when 

       22    he writes, "Past research has shown that brands tend to be 

       23    recalled in categorical clusters when customers are given a 

       24    general probe.  Certain brands are grouped together because 

       25    they share certain associations and are thus likely to cue and 
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        1    remind consumers of each other if one is recalled." 

        2             Do you see that? 

        3    A.  I see that, but I think there is one inaccuracy in your 

        4    question.  You suggested that this is an unaided, an 

        5    improvement of unaided awareness.  In fact, if you look on page 

        6    455, he says, at the bottom, "aided recall uses various types 

        7    of cues to help consumer recall." 

        8             In other words, he refers to that as aided recall as 

        9    opposed to unaided recall, which is the standard question that 

       10    I have relied on. 

       11    Q.  What he is trying to get at through these questions, 

       12    questions which ask about particular categories, he is trying 

       13    to get at the recall of the consumer for a brand without giving 

       14    him or her the name of the brand, correct? 

       15    A.  That's correct. 

       16    Q.  So it's recall he is looking for, not recognition, correct? 

       17    A.  That is correct. 

       18    Q.  And the reason why he thinks it is important and uses the 

       19    Porsche Boxter situation to measure the awareness of a German 

       20    sports car in non-German markets is where he explains, "Past 

       21    research has shown that brands tend to be recalled in 

       22    categorical clusters when consumers are given a general probe. 

       23    Certain brands are grouped together because they share certain 

       24    associations and are thus likely to cue and remind consumers of 

       25    each other if one is recalled," correct? 
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        1    A.  Yes. 

        2    Q.  Now, Cuban cigars and non-Cuban cigars fit within different 

        3    categorical clusters, correct? 

        4    A.  You would need to conduct a specific consumer study to 

        5    determine whether consumers store in memory Cuban cigars 

        6    separately from non-Cuban cigars.  It could very well not be 

        7    the case. 

        8    Q.  Could it very well be the case? 

        9    A.  It could very well -- it might be the case.  I have not 

       10    seen evidence either way. 

       11    Q.  And cigars that can readily be bought in the United States 

       12    fit within different categorical clusters than those you can 

       13    only buy when you are abroad, would you agree with that? 

       14    A.  Again, I would need to see specific research.  I don't know 

       15    that -- I haven't seen any evidence to that effect. 

       16    Q.  So if you assume for the moment as an expert that Cuban 

       17    cigars and non-Cuban cigars do fit within different categorical 

       18    clusters, then according to Professor Keller the respondent 

       19    first bought a Macanudo or some other non-Cuban cigar or some 

       20    cigar sold in the United States market, in response to the 

       21    surveys first question, what is the first brand of cigars that 

       22    you can think of, then he probably will give only other 

       23    non-Cuban brands in response to the second question.  Would 

       24    that be an indication of his observation? 

       25    A.  No, that is completely not correct, especially given the 
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        1    evidence that you just read to me earlier that, especially 

        2    those in the 1992 area, in the Shanken survey respondents, they 

        3    were very much involved with the Cuban cigars.  Perhaps not 

        4    with COHIBA, but very involved with Cuban cigars, and they 

        5    traveled, and when they traveled, they purchased Cuban cigars. 

        6    So for these people Cuban cigars clearly were something that 

        7    came to mind. 

        8    Q.  Is Professor Keller's point that for those people who first 

        9    answered a question, an unaided question with the name of one 

       10    cigar, one brand, they were not likely to give the name of 

       11    brands in another category of cigars in response to the 

       12    follow-up question? 

       13    A.  I don't think that is true.  At least I would say that's 

       14    speculation, sheer speculation.  And we know that for many of 

       15    these respondents in '92 a Cuban cigar was the best cigar 

       16    they'd ever smoked, and the best cigar is certainly a name that 

       17    comes to mind very easily. 

       18    Q.  Mr. Ossip testified, I believe, that in the 1994/'95 

       19    surveys that on average respondents volunteered in response to 

       20    the unaided questions 4.4 brands in response to those unaided 

       21    questions, and that's your understanding as well, correct? 

       22    A.  I didn't count, but I remember Mr. Ossip making that point, 

       23    and I will take his representation, his testimony on that. 

       24    Q.  And you agree that respondents in these surveys were in 

       25    fact aware of more than 4.4 brands on the average, correct? 
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        1    A.  Yes. 

        2    Q.  Now, there was no aided awareness question for COHIBA in 

        3    the August 1994 survey, correct? 

        4    A.  That is correct. 

        5    Q.  There was an aided awareness question for nine other brands 

        6    but not COHIBA, correct? 

        7    A.  That's correct. 

        8    Q.  So whatever figure we take for unaided awareness of COHIBA 

        9    in August 1994, 18.5 percent or some other figure, the question 

       10    still remains, what was the total awareness, correct? 

       11    A.  That is correct. 

       12             I think you meant to say 14.5 percent for unaided 

       13    awareness, but, yes, the answer to your question is yes. 

       14    Q.  The 18.5 percent answer to an unaided trial question also 

       15    shows unaided awareness, correct? 

       16    A.  It is a different kind.  It is not the standard unaided 

       17    awareness question, but it does show a form of unaided 

       18    awareness. 

       19    Q.  It is true, is it not, in most cases unaided awareness does 

       20    underestimate what we might call true awareness, correct? 

       21    A.  Yes. 

       22    Q.  And in fact, it is almost always the case that true 

       23    awareness exceeds unaided awareness, correct? 

       24    A.  That is correct. 

       25    Q.  Now, when you proposed unaided awareness for COHIBA for 
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        1    January 1992, which you found to be between 3.4 and 3.7 

        2    percent, you were sure that true awareness in January 1992 was 

        3    much less than 50 percent but you could not give me a specific 

        4    number because there is no way to determine with any precision 

        5    how much or what the exact level of awareness would be, 

        6    correct? 

        7    A.  That is correct. 

        8    Q.  You were willing to say that, in your opinion, that the 

        9    estimated unaided awareness was 3.5 percent in January of 1992, 

       10    that total awareness was below 50 percent, and in all 

       11    likelihood well below 15, 20 percent, but you could not put a 

       12    number on that, correct? 

       13    A.  That is correct. 

       14    Q.  And you were of the view, correct, that there is really no 

       15    way to go back to January 1992 when you estimated the unaided 

       16    figure to be 3.5 percent and decide whether that awareness was 

       17    double that, 7 percent, or tripple that, 12 percent, correct? 

       18    A.  That's right. 

       19    Q.  Now, when you were considering what true or total awareness 

       20    might have been in August 1994 when the unaided awareness was 

       21    4.5 percent or 18.5 percent, as you would have it, you could 

       22    not be any more confident or precise, correct? 

       23    A.  When you say any more precise, in terms of what exactly was 

       24    true or total awareness? 

       25    Q.  Yes. 
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        1    A.  I'm a little -- I have a little bit of trouble with the 

        2    word more precise. 

        3    Q.  You can't be any more precise in the August 1994, or more 

        4    confident about what the actual true awareness figure was in 

        5    1994 than you could be in January of 1992, correct? 

        6    A.  That is correct.  I don't know exactly.  We do have some 

        7    further evidence that helps us in that regard.  For example, 

        8    Mr. Ossip's 2000 survey that showed the awareness of the Cuban 

        9    COHIBA specifically was at most 28 percent. 

       10    Q.  We are talking about August of 1994 at the moment. 

       11    A.  That is correct.  But since we know that the awareness 

       12    between August of '94 till the fall of 2000 has increased, that 

       13    provides a ceiling on what it could have been in 1994. 

       14    Q.  The awareness of COHIBA in Mr. Ossip's survey was, I 

       15    believe, 73 percent, is that correct? 

       16    A.  His aided awareness.  Not correct for spurious awareness 

       17    for the word COHIBA. 

       18    Q.  Was 73 percent? 

       19    A.  73 percent, that's correct. 

       20    Q.  Now, in your written direct testimony, paragraph 33, you 

       21    write that while unaided awareness tends to underestimate total 

       22    awareness, it is expected to be reasonably close to total 

       23    awareness because consumers tend to recall the brands they 

       24    consider to be the best. 

       25             You also wrote at paragraph 23, "The difference 
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        1    between unaided awareness and total awareness is expected to be 

        2    relatively small for a brand that many of the consumers who 

        3    know about it believe that it is the best brand." 

        4             That was your testimony, correct? 

        5    A.  That's correct. 

        6    Q.  Now, you have no data in 1994 and no data in any of the 

        7    other surveys on how many respondents considered or believed 

        8    COHIBA to be the best, only data on whether people who have 

        9    tried COHIBA think it is the best, is that correct? 

       10    A.  That is correct. 

       11    Q.  I would like to go back to Mr. Ossip's Table No. 2.  Those 

       12    are, directing your attention to what is labeled here September 

       13    '94 Study, which is the date of its tabulation, it shows 

       14    unaided, aided and trial of nine brands for which all -- 

       15    information for all those questions were available in the 

       16    August 1994 survey, correct? 

       17    A.  That is correct. 

       18    Q.  And for every cigar on that list, aided awareness is higher 

       19    than trial, correct? 

       20    A.  That's right. 

       21    Q.  And in some cases it is significantly higher than trial, 

       22    correct? 

       23    A.  That's right. 

       24    Q.  And for every brand aided awareness is higher than what we 

       25    have called unaided awareness, correct? 
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        1    A.  Yes. 

        2    Q.  And for all of these brands there was both a relative gain 

        3    and an absolute gain from unaided to aided, correct? 

        4    A.  Yes. 

        5    Q.  Now, still looking at Table No. 2, I would like you to 

        6    focus on the Davidoff brand. 

        7             Now, with respect to Davidoff, in the August 1994 

        8    survey, we have calculated that 31 percent of those who tried 

        9    Davidoff cigars considered it to be the best. 

       10             Do you agree with that number or would you like us to 

       11    show you the data? 

       12    A.  I'll take your representation for that. 

       13    Q.  And for Davidoff, best tried to unaided awareness is 47 

       14    percent? 

       15    A.  Did you say best tried? 

       16    Q.  The ratio of best cigar ever tried to unaided awareness is 

       17    47 percent? 

       18    A.  OK. 

       19    Q.  And your testimony is that the difference between unaided 

       20    awareness and total awareness is expected to be relatively 

       21    small for a brand that many of the consumers who know about it 

       22    believe that it is the best brand, correct? 

       23    A.  Correct. 

       24    Q.  Now for Davidoff unaided awareness in the August '94 survey 

       25    is stated to be 18 percent and aided awareness 73 percent, 
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        1    correct? 

        2    A.  Yes. 

        3    Q.  Now if your theory is right, the unaided and aided for 

        4    Davidoff should be very close, correct? 

        5    A.  No.  This is not -- what you are looking here, the aided 

        6    awareness, you can call it, probably more appropriately, as 

        7    inflated awareness because, as I explain in detail in my report 

        8    and testimony, this includes spurious awareness, namely, people 

        9    who when given a specific name asked have you heard about it 

       10    say yes, even though they have not heard about it. 

       11             In fact, I believe the same page that we just read 

       12    from in Mr. Keller's book makes exactly that point, and it is 

       13    widely known that that is a major problem with aided awareness 

       14    measures.  Therefore, true awareness is much lower than 73 

       15    percent. 

       16    Q.  Now, in your report, at paragraph 50, you wrote, "Spurious 

       17    awareness tends to be much higher for plausible names, such as 

       18    an Italian name for spaghetti sauce, a French name for a wine, 

       19    or a Cuban name for a cigar, but much less so for spaghetti 

       20    sauce with a Spanish-sounding name," correct? 

       21    A.  Yes. 

       22    Q.  Now, Davidoff is not a Cuban name for a cigar, correct? 

       23    A.  I presume not. 

       24    Q.  Zino Davidoff was not Cuban, correct? 

       25    A.  I presume not. 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 



                                                                           1433 

             36JHEMP7                 Simonson - cross 

        1    Q.  And Davidoff is not a Cuban name, correct? 

        2    A.  That is correct. 

        3    Q.  And it is not a Spanish-sounding name, correct? 

        4    A.  That is correct. 

        5    Q.  But it is like a spaghetti sauce with a Spanish-sounding 

        6    name, correct? 

        7    A.  No. 

        8    Q.  That is a European name for a cigar, correct? 

        9    A.  Could you repeat that question, please? 

       10    Q.  You write here that spurious awareness tends to be much 

       11    higher for plausible names, such as an Italian name for 

       12    spaghetti sauce, a French name for a wine, or a Cuban name for 

       13    a cigar, but much less so for spaghetti sauce with a 

       14    Spanish-sounding name. 

       15    A.  We probably would need to conduct a study and find out 

       16    whether people believe that the name Davidoff suggested it is a 

       17    name of a cigar.  We just don't have the facts on that. 

       18    Q.  On its face Davidoff doesn't sound like the name of a 

       19    cigar, correct? 

       20    A.  I would be speculating if I answered it.  I don't know. 

       21    Q.  Most cigars have Cuban names or Spanish names, correct? 

       22    A.  That could be true, yes. 

       23    Q.  Professor Keller reports a case in his book about 50 

       24    percent spurious awareness for a line extension, correct? 

       25    A.  I believe so, yes. 
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        1    Q.  And Davidoff is not a line extension, correct? 

        2    A.  That is correct. 

        3    Q.  Now, you've testified that spurious awareness can be as 

        4    high as 50 percent, correct? 

        5    A.  I did. 

        6    Q.  Now, I would like to understand what you mean by that. 

        7    Assume for a moment the true awareness of a particular brand is 

        8    20 percent, and assume that there is a spurious awareness level 

        9    of what you call 50 percent, what would be the reported aided 

       10    awareness for that brand? 

       11    A.  70 percent. 

       12    Q.  Now putting aside issues of spurious awareness for the 

       13    moment, for the nine brands on Ossip Table 2, it's true, is it 

       14    not, that approximately 70 percent of consumers had to be aware 

       15    of the brands in order to generate trial rates in the 20 

       16    percent range, correct? 

       17    A.  I'm not sure I understand the question. 

       18    Q.  If you take these aided awareness figures of the nine 

       19    brands in Ossip Table No. 2 as reasonably close to true 

       20    awareness, if you assume that for the moment, then for aided -- 

       21    to generate trial rates in the 20 percent range, you had to 

       22    have aided awareness more or less in the 70 percent range, is 

       23    that correct? 

       24    A.  If I understand correctly your question, then the answer is 

       25    no, but maybe I don't understand it. 
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        1    Q.  Well, the aided awareness for Davidoff, for example, was 73 

        2    percent, correct? 

        3    A.  Right. 

        4    Q.  And that generated trial of 27 percent, correct? 

        5    A.  Yes. 

        6    Q.  And Hoyo de Monterey, 76 percent aided awareness generated 

        7    trial of 26 percent, correct? 

        8    A.  Yes. 

        9    Q.  And for COHIBA to have had trial of 18.5 percent, you would 

       10    expect it to have awareness of 70 percent before adjusted for 

       11    spurious awareness, correct? 

       12    A.  No.  No, you cannot assume that one brand is the same as 

       13    another brand.  There is wide variability, wide variance from 

       14    one brand to another.  So you cannot make that kind of 

       15    assumption. 

       16    Q.  Now, Dr. Simonson, you derived -- you propose an awareness 

       17    figure from January of 1992 for COHIBA, correct? 

       18    A.  Yes. 

       19    Q.  And that was before Cigar Aficionado, correct? 

       20    A.  That is correct. 

       21    Q.  And you've not derived -- you have not proposed a figure of 

       22    awareness for after Cigar Aficionado's publication, is that 

       23    correct? 

       24    A.  That is correct. 

       25    Q.  And you haven't proposed a figure for awareness for 
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        1    November 1992, correct? 

        2    A.  That's correct. 

        3    Q.  You are aware of the media attention of the Cuban COHIBA in 

        4    about January of 1992, correct?  You've looked at the media 

        5    attention to the Cuban COHIBA by January of 1992, correct? 

        6    A.  Yes.  You mean from 1977 till 1992? 

        7    Q.  Correct. 

        8    A.  Yes. 

        9    Q.  You are aware, you have heard testimony that Cubatabaco's 

       10    position in Cuban COHIBA is at the top of the pyramid of Cuban 

       11    cigars, correct? 

       12    A.  I read that, yes. 

       13    Q.  And that it was priced to be the most expensive Cuban 

       14    cigar, correct? 

       15    A.  Yes. 

       16    Q.  And it was associated with Fidel Castro, and it was the 

       17    only cigar associated with Fidel Castro, correct? 

       18    A.  Yes. 

       19    Q.  Now I would like you to look at Table 1 to Mr. Ossip where 

       20    he indicates the interest in Cuban cigars by the Shanken 

       21    respondents.  When you look at Table 1, you see that 50 percent 

       22    of the people who usually buy cigars, that were over 3.50 for a 

       23    cigar, normally smoke a Cuban cigar, and 16 percent of those 

       24    who usually spend less also normally smoked a Cuban cigar. 

       25             Now, it's your position that it is nonetheless 
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        1    plausible that only 3.5 percent of the Shanken respondents were 

        2    aware of the Cuban COHIBA? 

        3    A.  No.  As I indicated, my estimate of unaided awareness, 

        4    unaided awareness among the Shanken survey respondents was 3.5 

        5    percent, yes. 

        6    Q.  And your testimony is that true awareness or aided 

        7    awareness was reasonably close to that 3.5 percent, correct? 

        8    A.  That's correct. 

        9    Q.  So let's use that concept, reasonably close to 3.5 percent. 

       10             Now, your view is that 50 percent of the people who 

       11    usually buy cigars for over $3.50 normally smoke a Cuban cigar 

       12    and 16 percent of those who spend 3.50 or less also normally 

       13    smoke a Cuban cigar.  Is it plausible that the total awareness 

       14    of the Cuban COHIBA among these respondents would be reasonably 

       15    close to only 3.5 percent? 

       16    A.  That is correct. 

       17    Q.  Do you see on Table 1 that 29 percent of the respondents 

       18    who usually buy cigars for over 3.50 have a Cuban cigar as 

       19    their every day cigar and that an additional 6 percent from the 

       20    3.50 and under also have a Cuban cigar as their every day 

       21    cigar, and your position is that it is nonetheless plausible 

       22    that only some percentage reasonably close to 3.5 percent were 

       23    aware of the Cuban COHIBA, correct? 

       24    A.  That is correct.  They smoked a Cuban cigar, just not 

       25    COHIBA. 
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        1    Q.  We are talking about awareness, not trying it, correct? 

        2    A.  Awareness, yes. 

        3    Q.  You agree that in general in January of 1992 among U.S. 

        4    premium cigar smokers Cuba was associated with good cigars, 

        5    correct? 

        6    A.  With? 

        7    Q.  With good cigars. 

        8    A.  That is correct. 

        9    Q.  And that was 32 years after the embargo was imposed, 

       10    correct? 

       11    A.  Yes. 

       12    Q.  And there are three reasons why 32 years after the embargo 

       13    was imposed that Cuban cigars still had a general reputation 

       14    among premium cigar smokers in the United States as good 

       15    cigars, I believe you testified.  First was word of mouth, is 

       16    that correct? 

       17    A.  Yes. 

       18    Q.  Second was people could go to other countries to buy Cuban 

       19    cigars, correct? 

       20    A.  Yes. 

       21    Q.  And then third was, it's possible from time to time Cuban 

       22    cigars were mentioned in the media and that has had some 

       23    effect, correct? 

       24    A.  That's correct. 

       25    Q.  Now, is it your position that the same mechanisms that 
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        1    maintain and spread the word about Cuban cigars would not have 

        2    spread the word about a cigar positioned as the best Cuban 

        3    cigar and Fidel Castro's cigar to more than reasonably close to 

        4    3.5 percent of the premium cigar smokers? 

        5    A.  That is correct.  As I explain in my testimony, when only a 

        6    few people know about a particular cigar, even if they decided 

        7    they want to talk about it with other people, it is going to be 

        8    a very slow process.  So that the key question is, and I gave 

        9    the example of let's say there is a population of 1 million and 

       10    there are a thousand people who know about a cigar.  Even if 

       11    those thousand people decide they want to talk about it with 

       12    other people, it is going to be a very slow process to diffuse 

       13    that information. 

       14    Q.  And we don't know how many people knew about the Cuban 

       15    COHIBA in January of 1992, do we? 

       16    A.  That is correct. 

       17    Q.  Or in 1990 or 1991 or 1989 or throughout the 1980s, 

       18    correct? 

       19    A.  Correct. 

       20    Q.  But for people who knew about the Cuban COHIBA, the three 

       21    mechanisms for awareness to spread, that you identified for the 

       22    spread and attention, the awareness of Cuban cigars generally 

       23    would have acted to spread word about COHIBA, correct? 

       24    A.  Yes, I think that word of mouth could have played a 

       25    significant role. 
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        1    Q.  Now, your assumption as to the extent to which Cuban cigars 

        2    were sold in the United States from 1970 to 1992, during that 

        3    period, the whole period, was a little of that was going on but 

        4    not in significant volumes, very limited quantities, correct? 

        5    A.  I'm not sure I understand the question. 

        6    Q.  It was your understanding in considering this matter as to 

        7    the extent to which Cuban cigars were sold within the United 

        8    States during the 1970s and '80s, up until 1992, that there was 

        9    very little of that going on, no significant volumes, correct? 

       10    A.  I don't have information about the quantities.  So I don't 

       11    know -- I assume that it was not large amounts. 

       12    Q.  Dr. Simonson, in your report and in your testimony, you 

       13    attribute whatever success General Cigar had with its COHIBA to 

       14    its own efforts, isn't that correct? 

       15    A.  I apologize, but again I would need to ask you to repeat 

       16    that. 

       17    Q.  Sure. 

       18             In your report and in your written direct testimony, 

       19    you attribute whatever success General Cigar had with its 

       20    COHIBA to its own efforts, isn't that correct? 

       21    A.  Yes. 

       22    Q.  You assert in that regard that there was an increased 

       23    awareness of COHIBA after the General Cigar September 1997 

       24    launch of its product, correct? 

       25    A.  Yes. 
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        1    Q.  Now the last survey prior to General Cigar, September 1997 

        2    launch, was July 1997, correct? 

        3    A.  I believe so, yes. 

        4    Q.  Now in that survey, July 1997, a few months before General 

        5    Cigar's launch, COHIBA had the highest rating as the best cigar 

        6    ever smoked among all brands, correct? 

        7    A.  As I recall, yes. 

        8    Q.  It was 10.7 percent, correct? 

        9    A.  I will take your word for it. 

       10    Q.  It beat out Macanudo by a little, and the next brand rated 

       11    as best and third place was rated at 6.5 percent, correct? 

       12    A.  Again, I don't remember all those numbers by heart, but I 

       13    will take your word for it. 

       14    Q.  In 1997 there was tremendous brand proliferation, wasn't 

       15    there?  Correct? 

       16    A.  Yes. 

       17    Q.  Top of brand awareness, there was at least 42 brands in the 

       18    July 1997 survey that respondents named when asked to name the 

       19    first brand that comes to mind.  Does that sound right? 

       20    A.  Yes. 

       21    Q.  And that was up from 28 in 1996, correct? 

       22    A.  Yes. 

       23    Q.  So the 10.7 percent best ever smoked on July of 1997 you 

       24    would consider to be a very strong number in that environment, 

       25    correct? 
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        1    A.  I agree with that. 

        2    Q.  Now I would like to show you PX240, which is General Cigar 

        3    Company, Inc. Market and Consumer Research, Key Observations 

        4    and Conclusions, Premium Cigars. 

        5             You've seen this document before? 

        6    A.  Yes. 

        7    Q.  I would like you to turn to 66 -- GC6685 in this document. 

        8    There is the 10.7 number for COHIBA as best brand and then 

        9    there are General Cigar -- I'm sorry.  This is a General Cigar 

       10    document, correct? 

       11    A.  Yes. 

       12    Q.  General Cigar's statement and conclusions, the third 

       13    conclusion:  "COHIBA's strong rating indicates not only the 

       14    best perception of the brand, but also the strength of Cuban 

       15    reputation for producing the best cigars." 

       16             Do you agree with this finding that the COHIBA was at 

       17    the top of the list of best cigars ever tried in July 1997 

       18    because of the Cuban COHIBA, correct? 

       19    A.  Yes. 

       20    Q.  Now, General Cigar never produced to us or I assume to you 

       21    the 1997 survey itself, correct? 

       22    A.  General Cigar was not listed. 

       23    Q.  No, I'm sorry.  General Cigar did not produce to us or I 

       24    presume to you the 1997 survey itself? 

       25    A.  I have not seen it, correct. 
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        1    Q.  They have not been able to find it, correct? 

        2    A.  As far as I know. 

        3    Q.  So we do not have any data on trial for COHIBA in July of 

        4    1997, correct? 

        5    A.  That's right. 

        6    Q.  And we do not have any data on unaided awareness for July 

        7    of 1997, correct? 

        8    A.  I guess that -- if you are saying it, it is probably true. 

        9    I vaguely recall seeing an unaided awareness number for '97, 

       10    but maybe it was a different month in '97. 

       11    Q.  No, I believe -- correct me if I'm wrong -- what you are 

       12    recalling is we have reports from the July 1997 survey of the 

       13    top three brands, unaided awareness for the top three brands, 

       14    correct? 

       15    A.  That's correct. 

       16    Q.  But not an unaided awareness question generally, correct? 

       17    A.  That is correct. 

       18    Q.  And that's true for the latest surveys as well, correct? 

       19    A.  That's right. 

       20    Q.  Now General Cigar launched its product in September 1997, 

       21    correct? 

       22    A.  Yes. 

       23    Q.  And then General Cigar undertook a major study -- Cambridge 

       24    Group undertook a major study for General Cigar after General 

       25    Cigar's launch, sometime after General Cigar's launch of the 
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        1    product, correct? 

        2    A.  Yes. 

        3    Q.  I would like to show you one of Cambridge Group's reports, 

        4    PX18 5.  That is dated June 14, 1998, correct? 

        5    A.  Yes. 

        6    Q.  You have seen this report before, correct? 

        7    A.  Yes. 

        8    Q.  And the Cambridge Group's finding about the growing 

        9    awareness of COHIBA is at CAM3751, I believe.  I direct your 

       10    attention to that page.  And you see the third bullet point 

       11    where the Cambridge Group reports, "While awareness and 

       12    preference for COHIBA appear to be rising, consumers may be 

       13    confusing Dominican with Cuban COHIBA." 

       14             Correct? 

       15    A.  I read it here, yes. 

       16    Q.  And that's their finding about growing awareness, correct? 

       17    A.  No, at that time they have not conducted their survey yet. 

       18    Their big survey was conducted, in fact, I believe in August or 

       19    September of 1998. 

       20    Q.  But there was an attitude and usage survey conducted in 

       21    March of '98, I believe, is that correct? 

       22    A.  There was one in April of '98. 

       23    Q.  April of '98.  Excuse me. 

       24    A.  The report is dated April of '98. 

       25    Q.  And Cambridge Group is commenting upon growing awareness 
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        1    for COHIBA as reported in that A&U report, is that correct? 

        2    A.  Yes.  I believe that's what they refer to.  I'm not sure. 

        3    Q.  Now, you agreed, have you not, that when people responded 

        4    with the name COHIBA in the post-launch surveys, we cannot know 

        5    whether they are referring to the Cuban COHIBA or the General 

        6    Cigar COHIBA or to some counterfeit COHIBA, correct? 

        7    A.  That is correct.  We do not know.  They knew what they were 

        8    referring to, but we, just looking at the result, we don't 

        9    know. 

       10    Q.  Now let's look at this for a few more minutes.  From the 

       11    time of the July 1997 survey to the next survey in July of 

       12    1998, there are approximately 225 articles in newspapers and 

       13    magazines mentioning COHIBA, is that correct? 

       14    A.  I don't have a specific recollection of that, but I will 

       15    assume you are right. 

       16    Q.  In evaluating how it should be, the growing awareness of 

       17    COHIBA, there was -- did you look at the media, the newspaper 

       18    articles during this period of time and the magazines during 

       19    this period of time? 

       20    A.  I've read some of them.  At some point I read the articles 

       21    that Ms. Heyman referred to. 

       22    Q.  That was earlier, though.  That would have been on a motion 

       23    for a preliminary injunction, which was October/November 1997? 

       24    A.  I see.  In which case I have not read articles subsequent 

       25    to that. 
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        1    Q.  So you have not considered, in coming to the conclusion 

        2    that any growing awareness for COHIBA from September '97 and 

        3    thereafter was attributable to General Cigar's COHIBA, you have 

        4    not examined the newspaper articles and the magazines covering 

        5    COHIBA, correct, mentioning COHIBA, correct? 

        6    A.  Well, that is correct, but there are plenty of articles 

        7    about, also about Cuban COHIBA in the context of their 30th 

        8    anniversary before that, and that did not seem to have a 

        9    dramatic effect on unaided awareness.  Yet, if you look at the 

       10    difference from this July '97 until the next survey, '98, you 

       11    see something jump, I think it quadrupled, the unaided 

       12    awareness level.  And the main thing that would explain it is 

       13    the amount of advertising, I believe it was unprecedented, but 

       14    the amount of advertising done by General Cigar. 

       15    Q.  And you don't think 225 articles in newspapers and 

       16    magazines between July 1997 and March 1998 mentioning COHIBA 

       17    and almost all of them mentioning the Cuban COHIBA and almost 

       18    all of them mentioning exclusively the Cuban COHIBA should be 

       19    considered in evaluating whether it was General Cigar's 

       20    advertising or the media coverage of the Cuban COHIBA? 

       21    A.  It probably had some effect.  As I explain in my testimony, 

       22    there are other companies that I'm very familiar with that had 

       23    thousands of articles written about them and they remained with 

       24    very low awareness.  Building awareness is an extremely 

       25    difficult task and people have limited time, have a lot of 
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        1    things to read, and the impact of articles on awareness often 

        2    is negligible. 

        3    Q.  You think it was such an irrelevant factor that it wasn't 

        4    worth your time to look at those articles, is that what your 

        5    testimony is? 

        6    A.  No.  It is my testimony that it might have had some effect, 

        7    but it could not explain the jump in unaided awareness from 

        8    before the General Cigar introduction until after, where we 

        9    suddenly have a quadrupling of the unaided awareness level, and 

       10    we know that General Cigar spent something like 2.2 million on 

       11    advertising and promoting the General Cigar COHIBA.  So that 

       12    would be the obvious explanation for this jump. 

       13             Having said that, I'm not saying that those articles 

       14    that you're referring to did not have some effect.  They 

       15    probably did have some effect. 

       16    Q.  Your view is that there was a quadrupling of awareness of 

       17    COHIBA in July 1997 to March of 1998? 

       18    A.  Yes.  To make sure that I'm not, that I'm representing it 

       19    correctly, if you allow me for a second to look at my report. 

       20    Q.  Please. 

       21    A.  Well, in July, I did exaggerate somewhat, in July of 1997. 

       22    Q.  What page are you looking at? 

       23    A.  I'm looking at my report. 

       24    Q.  What page? 

       25    A.  Page 64. 
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        1             The top of mind awareness increased from 1.6 percent 

        2    to 6.1 percent, which I guess is only 3.7 times instead of 

        3    quadrupling. 

        4             (Continued on next page) 
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        1    Q.  And that is the top-of-mind awareness? 

        2    A.  Yes. 

        3    Q.  That is the first to go.  When you ask what is the first to 

        4    go that is what you named. 

        5    A.  That is correct. 

        6    Q.  But that is not awareness, is that correct? 

        7    A.  That is correct. 

        8    Q.  That is not total awareness.  That is not even unaided 

        9    awareness, correct? 

       10    A.  That is correct.  It's the top-of-mind awareness, the first 

       11    brand that comes to mind.  That is probably what inspired my 

       12    answer before.  If you look at unaided awareness, it also 

       13    increased very significantly.  It went from 6.9 percent to 13.4 

       14    percent.  We are talking about the difference between July '97 

       15    to March '98 it doubled. 

       16    Q.  And when you say unaided awareness, you misspoke, correct, 

       17    the next set of figures is the first, second or third brands 

       18    that come to mind, correct? 

       19    A.  That is correct. 

       20    Q.  So we don't have the comparison to compare awareness 

       21    between July of 1977 and afterwards.  You only have studies 

       22    which indicate top of mind and top 3, right? 

       23    A.  That is correct.  This is the first, second and third 

       24    whereas the previous surveys until '97 asked open-ended about 

       25    all the brands. 
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        1    Q.  And you would expect advertising and media coverage to 

        2    bring to top of mind information about a brand that was part of 

        3    awareness? 

        4    A.  Yes. 

        5    Q.  So we don't know, according to your testimony, whether the 

        6    effect of advertising and of media was to create awareness or, 

        7    rather, simply to bring to top of mind existing awareness, 

        8    correct? 

        9    A.  I think there is no doubt, and you can find it in any 

       10    marketing textbook, that advertising increases awareness. 

       11    Since I have no reason to believe that advertising, the effect 

       12    of advertising on awareness is different for COHIBA than every 

       13    other brand, I think that we have to conclude that advertising 

       14    increased awareness. 

       15    Q.  And you discount the the media, correct? 

       16    A.  We don't discount the media.  We give it the weight that is 

       17    proper to the effect of media. 

       18    Q.  Now, what about counterfeits?  Is it your understanding 

       19    that from 1997 to '99 counterfeits of the Cuban COHIBA were at 

       20    its height? 

       21    A.  I don't have the exact date but I understand that during 

       22    that period, '97 or so, that was a significant issue. 

       23    Q.  And that it was during '98 that Cigar Aficionado gnawing 

       24    rated its counterfeit gallery section featuring COHIBA on its 

       25    Web site, is that correct? 
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        1    A.  Repeat that please. 

        2    Q.  You are aware that Cigar Aficionado in mid-'98 initiated a 

        3    counterfeit gallery section on its Web site and that it 

        4    featured a Cuban COHIBA to help people spot counterfeit Cuban 

        5    COHIBAs from real Cuban COHIBAs, are you aware of that? 

        6    A.  I rarely recall that. 

        7    Q.  Do you recall custom department seizures of counterfeit 

        8    Cuban COHIBAs were at its height during this period? 

        9    A.  I didn't have that particular piece of information. 

       10    Q.  Do you recall Mr. Ossip's testimony that on his analysis 

       11    the bulk of cigars on the market were not General Cigar COHIBAs 

       12    during this period but third party COHIBAs mimicking 

       13    Dominicans, do you recall that? 

       14    A.  I vaguely recall that. 

       15    Q.  You have not joined issue with him on that, correct? 

       16    A.  I have no basis for doing that. 

       17    Q.  I would like to show you PX 259 please. 

       18             THE COURT:  Something tells me, Mr. Krinsky, you are 

       19    going to be a little bit longer. 

       20             MR. KRINSKY:  A little bit but not as much as you 

       21    think. 

       22             THE COURT:  Well, that is an interesting view of my 

       23    remark.  Maybe, all right. 

       24    Q.  I would like to show you this document, and this is a 

       25    report commissioned by General Cigar from the Banning Company, 
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        1    correct? 

        2    A.  Yes. 

        3    Q.  Dated June 15, '98, correct? 

        4    A.  Yes. 

        5    Q.  And Bain & Company is a respected business consulting and 

        6    market research company, correct? 

        7    A.  It is. 

        8    Q.  And you see on page D-8 of this report -- excuse me.  I am 

        9    looking at the wrong document, excuse me.  If we look at GC 

       10    02617.  GC 020617.  And you see there spending on the core 

       11    brands is a below threshold level to have a material impact 

       12    with cigar smokers given industry comparisons, smoker awareness 

       13    data, the advertising companies haven't established clear, 

       14    compelling positioning with smokers.  Building the core brands, 

       15    MACANUDO, PARTAGAS, COHIBA, Punch, Hoya de Monterey, is 

       16    critical for driving General Cigar to market leadership. 

       17             Do you see that? 

       18    A.  I do. 

       19    Q.  Bain & Company's contemporaneous analysis was that General 

       20    Cigar's advertising and promotion of spending on advertising 

       21    and promotion of COHIBA was below a threshold level to have 

       22    material impact to cigar smokers? 

       23    A.  I don't see it here.  The same document, a couple of pages 

       24    earlier or later, show that the spending on COHIBA was greater 

       25    than any other brand and therefore I think we have to conclude 
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        1    that this statement is a general statement about how General 

        2    Cigar spread its advertising budget across different brands. 

        3    It would not apply to the brand on which they spent the most 

        4    according to this document by Bain. 

        5    Q.  Your view is that -- your understanding is that from the 

        6    year after the launch General Cigar spent more on advertising 

        7    on COHIBA than on MACANUDO? 

        8    A.  During the relevant period, yes. 

        9    Q.  During the relevant period meaning within a year? 

       10    A.  No, I am talking about the period after the introduction. 

       11    Q.  Just for that period of time? 

       12    A.  Of the introduction.  During '97 General Cigar spent 

       13    approximately $2.2 million on the promotion of COHIBA. 

       14    Q.  Do you know how it spent that $2.2 million? 

       15    A.  How? 

       16    Q.  How. 

       17    A.  All kinds of ways, advertising.  They prepared some 

       18    brochures.  They promoted it to retailers.  They have done all 

       19    kinds of things.  They had inserts that they put in various 

       20    magazines.  So there are various promotional activities. 

       21    Q.  The amount spent on advertising, do you know how much was 

       22    actually paid by General Cigar to magazines in order to put 

       23    their inserts into the magazines and how much was spent by 

       24    General Cigar on itself producing those inserts? 

       25    A.  That will be hard for me to remember.  I seem to remember 
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        1    with respect to inserts the total cost being something like 1.1 

        2    mill, something in that range. 

        3    Q.  That is the production of the inserts, correct? 

        4    A.  I don't remember all the details. 

        5    Q.  Is it relevant to your assessment of the amount spent on 

        6    advertising how much General Cigar paid to magazines for 

        7    advertising space and how much they chose to spend on the 

        8    production quality and other expenses in connection with 

        9    producing the inserts? 

       10    A.  This is the quality of the inserts and the inserts that has 

       11    to affect the impact of the advertising.  So I don't think we 

       12    can separate the two. 

       13    Q.  So if a company spent $20 million on production of an 

       14    insert and $1 million in paying magazines to run the inserts, 

       15    you would say we should look at a $21 million figure? 

       16    A.  No, I said that would be unreasonable and I have never seen 

       17    such a ratio and I don't think we have one in this case. 

       18    Q.  Now, in your direct testimony at paragraph 67 you state 

       19    that only 1 million of 300 million premium cigar smokers, or 

       20    cigars sold in '98 were General Cigar COHIBAs, correct? 

       21    A.  Yes. 

       22    Q.  Now, if I understand it your point is that this proves that 

       23    Cuban COHIBA wasn't really well-known, that there was no 

       24    confusion, no significant confusion because if the Cuban COHIBA 

       25    was known and there was confusion General Cigar's COHIBA sales 
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        1    would have been greater, is that your point? 

        2    A.  I think that is correct.  If the Cuban COHIBA was as 

        3    well-known as the plaintiff in this case suggests, and if there 

        4    is as much confusion as Cubatabaco suggests, then General Cigar 

        5    COHIBA should have been a tremendous hit because everyone would 

        6    buy it it's so famous.  It's the pinnacle of cigars and 

        7    therefore everyone would rush to buy it and General Cigar would 

        8    capture a very large market share.  In fact, they captured 

        9    something like .33 of one percent in '98 which I think is 

       10    consistent with the conclusion that it was not as well-known as 

       11    claimed and there was no significant likelihood of confusion. 

       12    Q.  You wouldn't say that absolute sales volume is the correct 

       13    measure for the success of a super premium product, correct? 

       14    A.  It is a very important measure, yes. 

       15    Q.  An absolute measure compared to the total amount sold 

       16    within the product both super premium and premium? 

       17    A.  I think it's a very important measure.  In fact, if you 

       18    look -- I looked at the data provided by Mr. Ossip in his 

       19    report and he found that the average price of a COHIBA was if I 

       20    recall correctly $8 60 cents whereas the average price of a 

       21    premium cigar in the U.S. was $6.  So, in other words, the 

       22    average price of a General Cigar COHIBA was somewhat higher but 

       23    it's not a huge difference and therefore the volume is 

       24    definitely an important measure. 

       25    Q.  I would like to show you PX 152 please.  This is a report 
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        1    by the Cambridge Group, correct? 

        2    A.  It is. 

        3    Q.  This is based on their segmentation study, correct?  It's 

        4    dated November 24, '98. 

        5    A.  Yes. 

        6    Q.  And this is the study for which General Cigar paid over 

        7    $500,000 to the Cambridge Group, correct? 

        8    A.  Yes. 

        9    Q.  I would like you to look at C ten of this document. 

       10             It says COHIBA has good trial rates among connoisseur 

       11    enthusiast segments, but low conversion to regular or loyal 

       12    users, correct? 

       13    A.  Yes. 

       14    Q.  And the data that is cited or laid out by the Cambridge 

       15    Group bears that out, correct? 

       16    A.  Yes. 

       17    Q.  And by enthusiast in that sentence they mean emerging 

       18    enthusiasts, correct? 

       19    A.  Yes. 

       20    Q.  And the document shows low conversion rates from trial to 

       21    regular or loyal users for all the segments, correct? 

       22    A.  I don't have here all the other brands so it's a little 

       23    hard to compare but it's possible, yes. 

       24    Q.  So judging from this data, General Cigar's problem in not 

       25    achieving greater success with its COHIBA wasn't getting people 
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        1    to try COHIBA, it was getting them to convert to being regular 

        2    or loyal users, correct? 

        3    A.  I think that would be something to be expected when you are 

        4    talking about a super premium cigar, that many people would 

        5    smoke it from time to time but not become regular smokers. 

        6    That will not become their main cigar. 

        7    Q.  But that is, according to the Cambridge Group, what limited 

        8    the success of the COHIBA, the General Cigar COHIBA, correct? 

        9    A.  It is, but the Cambridge study did not include any 

       10    information about satisfaction or dissatisfaction with cigars. 

       11    So therefore there is really no basis for knowing why the 

       12    conversion rate was not higher or lower. 

       13    Q.  Let me show you PX 98. 

       14             This is a General Cigar document a couple of months 

       15    before the launch, May 13, '97, "Corrected COHIBA document 

       16    guide and product schedule." 

       17             If you turn to GC 006433, if you can look at the first 

       18    2 paragraphs please, COHIBA by General Cigar from the Dominican 

       19    Republic will be positioned as a high quality, flavorful cigar 

       20    worthy of its super premium price status, 7 to $15, on its own 

       21    merit.  Its Cuban heritage and the near cult status of the 

       22    COHIBA Cuban version will be a benefit to generate initial 

       23    trial of the brand, and easy brand recognition, but not the 

       24    main engine driving the brand. 

       25             Now, the Cambridge Group finding about conversion 
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        1    rates suggests, does it not, that this strategy of General 

        2    Cigar was right in that the COHIBA name, the Cuban COHIBA name, 

        3    generated trial but the problem for General Cigar was that it 

        4    was not delivering on the merits of the cigar to drive the 

        5    brand, do you agree with that? 

        6    A.  No, I do not agree with that.  I don't think there is any 

        7    evidence to support it.  In fact, as I said, they spent a great 

        8    deal of money on advertising.  I understand at some point it 

        9    was much later, the General Cigar COHIBA was rated higher than 

       10    the Cuban COHIBA by Cigar Aficionado even though that might not 

       11    have been the usual case but it did happen.  Over all it seemed 

       12    to have gotten highly respectable ratings.  If I recall 

       13    correctly one of the witnesses here, perhaps Mr. Binder, who 

       14    couldn't tell the difference.  He was smoking the Cuban cigar, 

       15    then he was smoking the General Cigar COHIBA and if I recall 

       16    correctly he didn't notice there was any deterioration.  So 

       17    there is really no evidence that there was any dissatisfaction 

       18    with the General Cigar product.  All I am saying we just don't 

       19    have the evidence about that. 

       20    Q.  In looking to this question you have just indicated that 

       21    you think it is relevant to look at the comparative ratings in 

       22    Cigar Aficionado for the Cuban COHIBA and the General Cigar 

       23    COHIBA over this period of time, correct? 

       24    A.  I indicated that it's an indicator that General Cigar 

       25    COHIBA was not regarded as a particularly bad product. 
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        1             MR. KRINSKY:  I have no further questions, your Honor. 

        2             THE COURT:  What would you like to do, Mr. Kirby? 

        3             MR. KIRBY:  Your Honor, what I would like to do, but I 

        4    realize it would be imposing on the court, since Dr. Simonson 

        5    is from Stamford, I have relatively few questions.  They are 

        6    primarily confined to the first portion of the cross 

        7    examination and if we can finish him today I think that we can 

        8    probably do our housekeeping in terms -- 

        9             THE COURT:  How long? 

       10             MR. KIRBY:  I would hope I can finish in under half an 

       11    hour, your Honor.  I would hope I can finish in under 15 

       12    minutes but I don't want to say that. 

       13             THE COURT:  When was the last time you were in New 

       14    York, Doctor? do you have any family here? 

       15             THE WITNESS:  I do have some students on the faculty 

       16    at Columbia but I have already seen them enough in the last 

       17    month and I am sure my wife is missing me. 

       18             THE COURT:  One hopes. 

       19             Well, let's give it a shot. 

       20             MR. KIRBY:  Thank you, your Honor. 

       21    REDIRECT EXAMINATION 

       22    BY MR. KIRBY: 

       23    Q.  Dr. Simonson, are you aware of whether or not there is an 

       24    embargo between Canada and Cuba? 

       25    A.  I believe there isn't. 
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        1    Q.  Is it your understanding that Cuban cigars are for sale in 

        2    Canada? 

        3    A.  Yes. 

        4    Q.  Do you know where Vancouver is? 

        5    A.  Yes. 

        6    Q.  Do you know anything about hock I? 

        7    A.  A little bit.  I watch it on TV. 

        8    Q.  Have you ever heard of the Vancouver Canucks? 

        9    A.  I have. 

       10    Q.  Okay.  That is a hockey team, right? 

       11    A.  It is. 

       12    Q.  A Canadian hockey team. 

       13    A.  Yes. 

       14    Q.  Do you remember you were treated to a little tour of the 

       15    Internet?  I know you are not an Internet expert per se but are 

       16    you aware of whether or not the Internet as any national 

       17    boundaries? 

       18    A.  It has no national boundaries. 

       19    Q.  And therefore, sir, it would be possible for a person from 

       20    Canada to get onto a Web site and comment about his or her 

       21    purchases of cigars, Cuban cigars, is that correct? 

       22    A.  That is correct. 

       23    Q.  Do you have Plaintiff Exhibit 1511, which are some of the 

       24    printouts, in front of you? 

       25    A.  Somewhere. 
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        1    Q.  It's very colorful.  Perhaps it will stand out as you look 

        2    through the stack. 

        3             Do you recall that one of the -- 

        4             THE COURT:  Oh, go Canucks, okay, next. 

        5    Q.  Do you recall that one of the major commentators here was a 

        6    Mr. C. Bandito? 

        7             THE COURT:  By the way, Kirby testifies very well. 

        8             Let's go to something else. 

        9    Q.  The questions about the Internet began by asking you 

       10    questions about surveys, asking you questions about where 

       11    people bought their cigars, and you were referred to page 136, 

       12    I believe, of D13.  Excuse me, 116 which asked have you ever 

       13    bought cigars from the following sources, and you said you 

       14    thought you should look at the page that said from which source 

       15    do you buy cigars from most often.  And you were told to wait 

       16    for redirect.  Do you remember that? 

       17    A.  I do remember that. 

       18    Q.  Would you please go to page 139 headed from which source do 

       19    you buy cigars from most often, and explain why you thought 

       20    that was the relevant page to look at in terms of assessing 

       21    consumer purchase habits? 

       22    A.  Because I think the fact that someone bought on the 

       23    Internet once or ever doesn't provide us with a whole lot of 

       24    relevant information whereas this question is much more 

       25    relevant because it refers to where they purchased most often. 
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        1    Q.  And what does it tell you about the use and purchase of the 

        2    Internet with respect to COHIBA in terms of regular users and 

        3    then heavy users compared to the page which was the foundation 

        4    for all these Internet questions? 

        5    A.  It shows there on page GC 018548 that one percent of COHIBA 

        6    purchasers purchased cigars on the Internet most often and 8 

        7    percent purchased most often from mail order catalog and that 

        8    compares, for example, with 64 percent for tobacconists. 

        9    Q.  Speaking of tobacconists, when you were shown a number of 

       10    pages from catalogs and asked questions about tobacconists, do 

       11    you recall that? 

       12    A.  Yes. 

       13    Q.  When you were speaking about the consumer being influenced 

       14    by tobacconists, what were you speaking about? 

       15    A.  About tobacconists like Mr. Armenteros, your typical 

       16    tobacconist as opposed to an Internet, one of the Internet 

       17    companies. 

       18    Q.  Do you have any basis from looking at a catalog page to 

       19    draw any conclusions as to what a company like JR tells 

       20    consumers when they come into their stores and ask questions 

       21    about cigars? 

       22    A.  No. 

       23    Q.  Now, sir, you were shown a number of verbatim statements 

       24    given by respondents to Mr. Ossip's survey.  Do you have an 

       25    opinion as to the reliability of those statements? 
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        1    A.  Yes, I do. 

        2    Q.  What is that opinion? 

        3    A.  There is a great deal of evidence, including my own 

        4    research, that if the survey methods leads respondents to 

        5    provide certain answers, then we can no longer rely on their 

        6    explanations for those answers because they provide no 

        7    information.  In that case some of them might have reflected 

        8    confusion or not but once you lead someone to provide an answer 

        9    you can no longer rely on the explanations for those answers. 

       10    Q.  When you analyzed Mr. Ossip's survey, did you draw any 

       11    conclusions as to whether or not it was leading? 

       12    A.  It was severely, strongly leading, yes. 

       13    Q.  So do you have a conclusion as to whether or not the 

       14    verbatim statements that were recorded on the Internet are 

       15    reliable indicators of an accurate response? 

       16    A.  They are not. 

       17    Q.  Now, sir, you testified that you had conducted a survey 

       18    with respect to a My Simon Internet survey, do you recall that? 

       19    A.  Yes. 

       20    Q.  Was that in terms of evaluating whether that survey was 

       21    reliable? 

       22    A.  No, I conducted a separate mall intercept study that had no 

       23    relation to the Internet study. 

       24    Q.  Did you draw any conclusions with respect to whether or not 

       25    that Internet survey was reliable? 
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        1    A.  It had some of the same issues but as I explained in my 

        2    deposition, and I can repeat it here, they are less severe and 

        3    in that case given that the issue was an Internet service, the 

        4    court in that case suggested that it might be a good idea to 

        5    also conduct an Internet survey. 

        6    Q.  Sir, did you feel it was necessary to conduct your own 

        7    confusion survey in this case? 

        8    A.  No. 

        9    Q.  Why not? 

       10    A.  Because the results of Mr. Ossip's survey are very clear. 

       11    Despite the leading methodology and despite, and I think this 

       12    is perhaps the single most important issue, the failure to 

       13    include a control, he still got only 14.5 percent as his 

       14    estimate of likelihood of confusion.  With a control and with a 

       15    suitable or a proper method, there is no doubt that it would be 

       16    insignificant. 

       17    Q.  Sir, on cross examination you were asked questions about 

       18    your criticism of Mr. Ossip's side-by-side survey.  Can you 

       19    explain what you mean by side by side? 

       20    A.  Yes.  With respect to likelihood of confusion surveys there 

       21    are 2 basic approaches.  One approach that is best known as the 

       22    every ready method involves showing the junior mark and asking 

       23    questions that are designed to elicit from the respondent any 

       24    confusion with the senior mark but without mentioning 

       25    explicitly the senior mark.  The other approach, which is more 
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        1    similar to what Mr. Ossip did, is a side by side or sometimes 

        2    it's what is called a sequential presentation where you are 

        3    showing or mentioning both marks to the respondent and then you 

        4    are suggesting to the respondent or asking the respondent 

        5    whether the 2 marks are related.  So these are the 2 

        6    approaches.  In this case because the typical situation is such 

        7    that where General Cigar is sold or where General Cigar COHIBA 

        8    is sold there is no Cuban COHIBA present, the only viable 

        9    approach was a variant of the every ready approach, namely, 

       10    showing just the General Cigar COHIBA and asking questions to 

       11    find out if indeed respondents associated in any way with the 

       12    Cuban COHIBA. 

       13             MR. KIRBY:  Your Honor, I have no further questions. 

       14             MR. WALSH:  I say with some trepidation I have perhaps 

       15    3 questions for Dr. Simonson. 

       16    RECROSS EXAMINATION 

       17    BY MR. WALSH: 

       18    Q.  Dr. Simonson, let me ask you to turn to your initial report 

       19    in this action, page 52, paragraph 103, and you state in that 

       20    paragraph that the findings indicate that 64 percent, that is 

       21    the second sentence, are you with me, sir, the findings 

       22    indicate that 64 percent of regular COHIBA purchasers bought 

       23    their cigars most often from tobacconists, do you see that, 

       24    sir? 

       25    A.  Yes. 
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        1    Q.  The regular COHIBA purchasers to whom you were referring 

        2    were purchasers of the General Cigar COHIBA, were they not? 

        3    A.  Yes. 

        4    Q.  And is it reasonable to conclude that the remaining 36 

        5    percent bought from another source other than tobacconists? 

        6    A.  Yes. 

        7    Q.  Now, you had the opportunity, did you not , Dr. Simonson, 

        8    to ask General Cigar or its counsel in what outlets they sold 

        9    the General Cigar COHIBA.  You had the opportunity to do that, 

       10    didn't you, sir? 

       11    A.  Yes. 

       12    Q.  Did you do that? 

       13    A.  I saw no need to do that. 

       14    Q.  But you didn't do it, did you? 

       15    A.  I didn't do it.  I had plenty of surveys including the 

       16    Cambridge survey which provided a great deal of information. 

       17    Q.  So as you sit here today, you really don't know how many of 

       18    General Cigar's COHIBAs are sold on the Internet, do you? 

       19    A.  I thought we just discussed it with Mr. Krinsky, that 64 

       20    percent purchased COHIBA most often from tobacconists and 9 

       21    percent purchased cigars most often either from a catalog or on 

       22    the Internet. 

       23    Q.  Finally , Dr. Simonson, you just answered one of Mr. 

       24    Kirby's questions with I believe the following words.  I 

       25    believe you said where the General Cigar COHIBA is sold there 
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        1    is no Cuban COHIBA present, do you remember saying that? 

        2    A.  I said that is the typical case.  Yes, that is correct. 

        3    Q.  Well, let's take a look at an exhibit that I showed you 

        4    earlier today, Plaintiff Exhibit 1510.  That is the page from 

        5    avillacigars.com.  That is a commercial site at which cigars 

        6    can be bought, is it not? 

        7    A.  That is my understanding, yes. 

        8    Q.  And the General Cigar COHIBA can be bought at that site, 

        9    correct? 

       10    A.  Yes. 

       11    Q.  And is the Cuban COHIBA present at the site? 

       12    A.  Yes. 

       13             MR. WALSH:  Nothing more.  Thank you, sir. 

       14             THE COURT:  Anything further? 

       15             MR. KRINSKY:  Nothing further. 

       16             THE COURT:  Anything further, Mr. Kirby? 

       17             MR. KIRBY:  No, thank you, your Honor. 

       18             THE COURT:  You are excused, professor. 

       19             (Witness excused) 

       20             THE COURT:  I hope things are nice on the West Coast. 

       21    Of. 

       22             What do you all want to do? 

       23             MR. KRINSKY:  I think we want to have dinner, your 

       24    Honor. 

       25             THE COURT:  That makes sense. 
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        1             MR. KIRBY:  We have probably about 15 minutes of time 

        2    to put in things that have not been put in and if the court is 

        3    available on Monday or Tuesday we can come in and do that.  I 

        4    think we won't have to have witnesses.  We have no more 

        5    witnesses. 

        6             THE COURT:  Okay, 9:30 Monday morning. 

        7             Thank you. 

        8             You all guess that whole thing will take maybe half an 

        9    hour and since my experience with you leads me to believe that 

       10    the entire session will not be more than 2 hours. 

       11             MR. KRINSKY:  Thank you, your Honor. 

       12             THE COURT:  Thank you all. 

       13             (Trial adjourned to June 23, 2003 at 9:30 a.m.) 
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        1    before for obvious reasons.  So I can't wait to see how it is 

        2    going to come out. 

        3             Thank you all very much. 

        4             (Trial adjourned) 

        5 

        6 

        7 

        8 

        9 

       10 

       11 

       12 

       13 

       14 

       15 

       16 

       17 

       18 

       19 

       20 

       21 

       22 

       23 

       24 

       25 

                            SOUTHERN DISTRICT REPORTERS, P.C. 

                                      (212) 805-0300 


